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ADVERTISEMENT 

TO THE ELEVENTH EDITION. 

One material change in the text o£ this edition is at 
pp. 390, 391, the anomalous decision in Neiaton v. 
Harland and others which followed it being now over- 
ruled in the Court of Appeal. 

There has been recent judicial discussion of still doubt- 
ful questions as to the test of command or persuasion, 
individual or collective, being lawful or otherwise, but 
nothing decisive enough, it seems to me, to justify a more 
confident statement than I have hitherto made. 

At pp. 515', 516, the results of Indermaur v. Dames 
,aro stated in a more carefuUy guarded form in view of 
judicial and other criticism of the doctrine as a whole. 

The decision of the Court of Appeal in the De Eeyser's 
* Hotel case, noted at pp. 124, 171, is now affirmed by the 
House of Lords ([1920] A. C. 508), the conclusion being 
that the petitioner was entitled to compensation under the 
Defence Act, 1842. 

Cases have been noted down to those reported in 
July, 1920. ; 



Vlll ADVERTISKMEN'P THE ELEVENTH EDITION. 

The index is revised by Mr. Edward Potion. 

Side-notes are omitted in this edition by I’eason of the 
excessive increase in the cost of printing. Their sub- 
stance is preserved in a continuous form in tho table of 
contents, which I trust will be found sufliciont for most 
purposes. 

E. P. 


Ltxciolx’s Ink, 

Mtosummee, 1920 . 
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CHAPTEE I. 

THE NATURE OF TORT IN GENERAL. 

The law of Torts (a), or civil wrongs, is a collective name 
for the rules governing many species of liability which, 
although their subject-matter is wide and varied, have cer- 
tain broad features in common, are enforced by the same 
kind of legal process, and are subject to similar exceptions. 
All members of a civilized commonwealth are under a 
general duty towards their neighbours to do them no hurt 
without lawful cause or excuse. The precise extent of the 
duty, as well as the nature and extent of the recognised 
exceptions, varies according to the nature of the case. But 
this does not affect the generality of the principle, any more 
than the infinite variety of matters about which contracts 
may be made, and the considerable though finite number of 
different known kinds of contracts, with special rules as to 
the effect and fulfilment of each of them, affect the truth 
of the general proposition that we must perform our con- 
tracts. In fact the principle was enunciated long ago by 

(a) It is a mere accident that literary language. In Spenser's 
tort, as a synonym for wrong ^ has Faerie Qweene it is freely used, 
not become part of our current* 

P. — T. 
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Ulpian in his familiar statement of the commandments of 
the law, preserved in the introductory chapter of J ustinian’s 
Institutes: “luris praecepta sunt haec: honeste vivore, 
alterum non laedere, suum cuique tribuere.” Without en- 
deavouring to force on Ulpian or his Stoic masters a more 
exact meaning than they had, we may find in his words a 
broad summary of a lawful man’s duties which is founded 
on the permanent elements in humian affairs, and is there- 
fore still true and useful. Eoneste vivere is to lead a life 
free from crime and scandal. 8uum\ cuique tribuere is, lite- 
rally, to give every man his due; that is, in fact, not to 
encroach or make unfounded claims on what belongs to 
others, and to perform' whatever one lias legally bound one- 
self to perform'. Altemm nmi laedere is to forbear from 
inflicting unlawful harm in general. As the English Church 
catechism has adapted Ulpian’s words, it belongs to my duty 
towards my neighbour “ To hurt nobody by word nor deed: 
To be true and just in all my dealing” (&). But neither 
the Latin nor the English phrase is clear enough to bring 
out the real fundamental distinctions implied in the fact 
that we recognise Torts as forming an individual branch of 
the law. We must briefly specify these. 

The duty, whatever else it may be, is a duty towards our 
neighbour. Breach of it will entitle some one to bring an 
action for redress. An offence punishable by the State may 
not create any such private right. If it does not, it is no 
civil wrong; and this is in fact the case with soxne of the 
gravest public offences. Aho in cases of tort the duty that 
has been violated is general. It is owed cither to all our 
fellow-subjects, or to some considerable class of them, and 
it is fixed by the law and the law alone. Here lies the diffor- 

(6) Goodrich, Bishop of Ely, by was a learned civilian,, and no other 
whom this was probably framed, origin has been suggested. 



DISTINCTION FROM BREACH OP CONTRACT. S 

ence between civil wrongs, properly so called, and breaches 
of contract. It is not right to break one’s contract, though 
in cases of honest error due to the parties’ intentions not 
being clearly expressed or otherwise, or of innocent disability 
preventing performance, there may be legal liability without 
any moral blame. But breach of contract, wilful or not, is 
the breach of duties which the parties have fixed for them- 
selves. Duties under a contract may have to be interpreted 
or supplemented bj^ artificial rules of law, but they cannot 
bo superseded wiiile there is any contract in being. The 
duties broken by the commission of civil wrongs are fixed 
by law, and independent of the will of the parties; and this 
is so even where they arise out of circumstances in wiiicli the 
responsible party’s owni act has- placed him(c). Again, 
these general duties are different in other important respects 
from those which arise out of the domestic relations, 
although they agree with them in not depending on the will 
of the parties. For the mutual duties of husband and wife, 
parents and children, and the like, are strictly personal, and 
moreover only part of them can be or is dealt wdth at all 
by positive rules of law. Down to modern times they 'were 
regarded in this country as not belonging to the ordinary 
jurisdiction of temporal courts; marital and parental autho- 
rity were incidentally recognised, but matrimony and 
matrimonial causes w^ere “spiritual matters.” 

We shall not find laid down in our authorities any such 
broad principles as are above indicated; nor is there anything 
surprising in this. The ancient common law knew nothing 
of large classifications founded on the substantive nature of 
what was in issue. There were forms of action with their 
appropriate writs and process, and authorities and traditions 

(c) The class of cases in which us here. It is considered in the last 
the substance of the duty arises out chapter of this book, 
of contract is too peculiar to detain 

1 ( 2 ) 



4 


THE NATURE OF TORT IN GENERAL. 


whence it was known, or in theory was capable of being' 
known, whether any ^ven set of facts would fil. into any and' 
which of these forms. In early times it was the existence 
of a remedy in the King’s Court, not the failure to provide a 
remedy for an apparent wrong, that was exccpiional. No 
doubt the forms of action fell, in a manner, into natural 
classes or groups. But no attempt was made to discover or 
apply any general principle of arrangement. In modern 
times, that is to say, since the Eestoration, we find a certain 
rough classification tending to prevail (d!) . It is assumed, 
rather than distinctly asserted or established, that actions 
maintainable in a court of common law must bo oitlier actions 
of contract or actions of tort. This divisioiii is exclusive of 
the real actions for the rocovory of land, already Ixvoming 
obsolete in the seventeenth century, and finally abolished by 
the Common Law Procedui-e Act, witlr whieli we nceil not; 
concern ourselves: in the old technical terms, it is, or w!is, 
a division of personal actions only. Thus torts arc disfin- j 
guished from one important ola.ss of causes of attion; and 
the distinction is practical and reasonable, for I lie incroasod 
importance of contract in modern times has made it possible 
to set questions arising out of contracts against those not 
arising out of contracts with a fair appearance of equality. 
Torts, on the other hand, are distinguished in the modem 
law from criminal offences. In the medieval pci-iod the 
procedure whereby redress was obtained for many of the 
injuries now classified as torts bore plain traces of a criminal 
or quasi-criminal character, the defendant against wlibui 
judgment passed being liable not only to compensalc the 
plaintiff, hut to pay a fine to the king. Public and private 
law were, in truth, but imperfectly distinguished. In (bo 
modern law, however,'it is settled that a toi-t, as such, is not 
a criminal offence. There are various acts which may give 


W Appendix A. 
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rise to a civil action of tort and to a criminal prosecution, or 
to the one or the other at the injured party’s option; but the 
civil suit and the criminal prosecution belong* to different 
jurisdictions, and are guided by different rules of procedure. 
Torts belong to the subject-matter of Common Pleas as dis- 
tinguished from Pleas of the Crown. Again, the .term and 
its usage are derived wholly from- the Superior Courts of 
Westminster as they existed before the Judicature Aotsf. 
Therefore the law of Torts is necessarily confined by the 
limits within which those courts exercised their jurisdiction. 
Divers and weighty affairs of mankind have been dealt with 
by other courts in their own fashion of procedure and with 
their own terminology. These lie wholly outside the comnion 
law forms of action and (all -classificatioins founded upon them'. 
According to the common understanding of words, breach 
of trust is a wrong, adultery is a wrong, refusal to pay a just 
compensation for saving a vessel in distress is a wrong. An 
order may be made compelling restitution from the 
defaulting trustee; a decree of judicial separation may be 
pronounced against the unfaithful wife or husband; and 
payment of reasonable salvage may be enforced against the 
ship-owner’ But that which is remedied in each case is not 
a tort. The administration of trusts belongs to the law 
formerly peculiar to the Chancellor’s Court; the settlement 
of matrimonial causes between husband and wife to the law 
formerly peculiar to the King’s Ecclesiastical Courts; and 
the adjustment of salvage claimis to the law* formerly 
peculiar to the Admiral’s Court. These things being un- 
known to the old common law, there could be no question of 
tort in the technical sense. ' 

It is to he observed, however, that in every such case there 
is a real distinction from the torts known to the Common 
■Law, The law of trusts is concerned with duties created 
by the will , of the parties; and the law of husband and wife, 
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ft,s we have said, with a strictly personal relation. The law 
of isalvage belongs by its character to the department of 
what is now called quasi-contract or constructive contract, 
where duties analogous to those of a promisor are iinpasod, 
for reasons of convenience and equity, on a person who htis 
not made any promise. 

The general principle that one must not do unlawful harm 
to one’s neighbour will of course not tell us in detail what 
harm is unlawful. It may now be useful, accordingly, to 
examine what are the leading heads of the Eii^ish law” of 
torts as commonly received. The civil wrongs for which 
remedies are provided by the common law of England, or 
by statutes creating new rights of action under the same 
jurisdiction, are capable of a threefold division according to 
their scope and effects. There aix> wrongs affecting a man 
in the :safety and freedom of his own j)erson, in honour and 
reputation (which, as men esteem of things near and dear 
to them, come next after the person, if after it at all), or 
in his estate, condition, and convenience of life gon orally: 
the woi'd estate being here understood in its -widest sonso, as 
when we speak of those who are '‘afflicted or distressed in 
mind, body, or estate,” There are other wrongs -winch affect 
specific rights of possession and property, or rights in the 
nature of property. There are yet others wdiich may affoci;, 
as the ease happens, person or property, either or both. We 
may exhibit this di\dsion by arranging the familiar and 
typical species of torts in groups, saying nothing for the 
present as to the various possible grounds of justification or 
excuse. 

Group A. 

Personal Wrongs, 

1, Wrongs affecting safety and freedom of the person: 

Assault, battery, false imprisonment. 
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2. Wrongs affecting personal relations in the family: 

Seduction, enticing away of seiwants. 

3. Wrongs affecting reputation: 

Slander and libel, 

4. Wrongs affecting estate generally: 

Deceit, slander of title, fraudulent competition by 
colourable imitation, &c. 

Malicious prosecution. 

Extortion or injury by intimidation of third 
persons, procurement of ^Tongful acts, con- 
spiracy, &c. 

Group B, 

Wronffs to Possession mid Property. 

1. Trespass: (a) to land, 

(b) to goods. 

Conversion and unnamed wrongs ejnsdem generis. 
Disturbance of easements, &c. 

2. Interference with rights analogous to property, such 

as private franchises, patents, copyrights, trade- 
marks. 

Group 0. 

Wrongs to Person, Estate, md Property generally, 

1. Nuisance. 

2. Negligence. 

3. Breach of absolute duties specially attached to the 

occupation of fixed property, to the ownership and 
custody of dangerous things, and to the exercise 
of certain public callings. This kind of liability 
results, as ‘will be seen hereafter, partly from 
ancient rules of the comlnon lavr of which the 
origin is still doubtful, partly from the modem 
development of the law of negligence. 
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The general rule of law that a master is answerable for 
the acts and defaults of his servants in the course of their 
employment operates to extend liability under all thosci heads 
in various degrees. Group O', would be insignilicant with- 
out it. 

All the acts and omissions here specified' are undoubtedly 
torts, or wrongs in the technical sense of English law. They 
are the subject of legal redress, and under our old judicial 
system the primary means of redress would be an action 
brought in a common law court, and governed by the rules 
of common law pleading (e). 

The groups above shown have been formed simply with 
reference to the efiects of the wrongful act or omission. But 
they appear, on further examination, to have certain dis- 
tinctive characters with reference to the nature of the act or 
omission itself. In Group A., generally speaking, the wrong 
is wilful or wanton. Either the act is intended to do harm, 
or, being an act evidently likely to cause harm, it is done 
with reckless indifference to what may befall by reason of it. 
Either there is deliberate injury, or there is something like 
the self-seeking indulgence of passion, in contempt of 
other men’s rights and dignity, which the Greeks called v^pis. 
Thus the legal wrongs are such as to be also the object of 
strong moral condemnation. It is needless to show by 
instances that violence, evil-speaking, and deceit, have been 
denounced, apart from any secular legal prohibition, by 
righteous men in all ages. If any one desires to be satisfied 
of this, he may open Homer or the Psalter at rand'cym. 
What is morej we have here to do with acts of the sort that 
are next door to crimes. Many of them, in fact, are criminal 

In some cases the really which it was often necessary to 
effectual remedies were adminis- establish in an action at law before 
tered by the Court of Chancery, but the Court of Chancery would 
only as auxiliary to the legal right, interfere. 
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offences as well as civil wrongs. It is a cominon border- 
land of criminal and civil, public and private law. 

In Group B. this element is at first sight absent, or at any 
rate indifferent. Whatever may or might be the case in 
other legal systems, the intention to violate another's rights, 
or even the knowledge that one is violating them, is not in. 
English law necessary to constitute the wrong of trespass 
as regards either land! or goods, or of conversion as regards 
goods. On the contrary, an action of trespass — or of eject- 
ment, which is a special forroi of trespass — has for centuries 
been a common and convenient method of trying an honestly 
disputed claim of right. Again, it matters not whether 
actual harm is done. '‘By the law's of England, every 
invasion of private property, be it ever so minute, is a tres- 
pass. No man can set his foot upon my ground without my 
licence, but he is liable to an action, though the damage be 
nothing; which is proved by every declaration in trespass, 
where the defendant is called upon to answer for bruising 
the grass and even treading upon the soil” (/). 'Nor is 
this all; for dealing with another man s goods without law- 
ful authority, but under the honest and even reasonable 
belief that the dealing is lawful, may be an actionable wrong 
notwithstanding the innocence of the mistake {g ) . Still less 
will good intentions afford an excuse. I find a watch lying 
in the road; intending to do the owner a good turn, I take it 
, to a watchmaker, who to the best of my knowledge is com- 
petent, and leave it with him; to.be cleaned. The. task is 
beyond him, or an inconipetent hand is employed on it, and 
. the watch is spoilt in the attempt to restore, it. Without 
question the owner may hold me liable. In one word, the 
duty which the law of England enforces is an absolute duty 

Per Cnr. BntieJc v. Carring- (j) See Sollina v. F owler, L, B. 
ion, 19 St. Tr. 1066; 7 H. L. 7S7, U L. J. € B. 169. 
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not to meddle without lawful authority with, land or g'oods 
that belong to others. And the same principle applies to 
rights which, though not exactly property, are analogous to 
it. There are exceptions, but the burden of proof lies on 
those who claim their benefit. The law, therefore, is 
stricter, on the face of things, than morality. There may,, 
in particular circumstances, be doubt what is mine and what 
is my neighbour’s; but the law* expects me at my peril to 
know what is not mine in every. case. To some extent this 
must obviously be so, lest wrong-doers should go soot-free 
under cover of pretended ignorance. It may seem unreason- 
able, at first sight, to expect a man to know at his peril what 
things are his neighbour’s; but it is not evidently unreason- 
able to expect him to know what is his own, and this is only 
the statement of the same rule from the other side. The 
prominence of the rule in the Common Law', and in thi.s 
department of it more than another, depends on historical 
causes to be mentioned presently. 

i. 

In Group O. the acts or omissions complained of have 
a kind of intermediate character. They are not as a rule 
wilfully or wantonly harmful; but neither are they morally 
indifferent, save in a few extreme cases under the third head. 
The party has for his own purposes do.ne acts, or broug'ht 
about a state of things, or brought other people into a situa- 
tion, or taken on himself the conduct of an operation, which 
a prudent man in his place would know to be attended with 
certain risks. A man who fails to take order, in things 
within his control, against risk to others which he actually 
foresees, or which a man of com'mon sense and competence 
would in his place foresee, will scarcely be held bla|mclcsa 
by the moral judgment of hie fellows. Legal liability for 
negligence and similar wrongs corresponds apprpximately to 
the moral censure on this kind of default. The commission 
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of something in itself forbidden by the law, or the omission, 
of a positive and specific legal duty though without any 
intention to cause harm, can be and is, at best, not more- 
favourably considered than imprudence if harm happens to 
come of it; and here too morality will not dissent. In some 
conditions, indeed, and for special reasons ■which must be 
considered later, the legal duty goes beyond the moral one. 
There are cases of this class in wdiich liability cannot be' 
avoided, even by proof that the utmost diligence in the way 
of precaution has in fact been used, and yet the party liable 
has done nothing which the la^v condemns (h). 

Except in these cases, the liability springs from some 
shortcoming in the care and caution to which, taking human 
affairs according to the common knowledge and experience of 
mankind, we deem ourselves entitled at the hands of our 
fellow-men. There is a point, though not an easily defined 
one, where such shortcoming gives rise even to criminal 
liability, as in the case of manslaughter by negligence. 

We have, then, three .main divisions of the law of torts. 
In one of them, which may be said to have a quasi-driminal 
character, there is a very strong ethical element . In another 
no such element is apparent. In the third such an element is 
present, though less manifestly so. 

The apparent absence of intelligible relation to moral con- 
ceptions in the second group may Vvell seem at first sight to 
stand in the way of ascribing rational unity to our law of 
torts as a whole. 

A right of property is interfered with “ at the peril of the 
person interfering with it, and whether his interference be- 
for his own use or that of anybody else” («'). 

(h) How far such a doctrine can the House of Lords: Uplands v, 
be theoretically or historically Fletcher (1868), L, R. 3 H. L.. 

justified is not an open question 330, 3? L. J. Ex. 161. 
for Eng^lish courts of justice, for (i) Lord, OTiagan, L. R. 7 H. L.. 
it has been explicitly affirmed by at page 799, 
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And whether the interference be wilful, or reckless, or 
innocent but imj)rudent, or , innocent without imprudence, 
the legal consequences and the form of the remedy are for 
English justice the same. This may appear inelegant if 
not unjust. 


The truth is that we have here one of the historical 
curiosities of English law. Formerly there was a clear dis- 
tinction in the forms of procedure (the only evidence we 
have for much of the older theory of the law) betAveeii the 
simple assertion or vindication of title and claims for redress 
against specific injuries. It is true that the same facts would 
often, at the choice of the party wronged, afford ground for 
•one or the other kind of claim, and! the choice would bo 
made for reasons of practical oonvcnionce, apart from any 
scientific or moral ideas. But the distinction was in itself 
none the less marked. For assertion of title to land tluire 
was the Iwrit of right; and the w'rit of debt, with its somewhat 
later variety, the writ of detinue, asserted a idaiutiff’s titbi to 
money or goods in a closely, corresponding foriu(fc). Ju- 
juries to person or property, on the other hand, wore matler 
for the widt of trespass and certain other analogous writs^ 
and (from the thirteenth century onwards) the later and im)ro 
comprehensive writ of trespass on the case (T), In the former 


(k) The writ; of right (Glanvill, 
Bk. i. c. 6) runs thus: “ Rex vicc- 
comiti salutem: Praecipe A. quod 
sine dilation© roddat B. uiiam 
Iiidam terrae in villa ilia, unde 
idem B. queritur quod praedictus 
A. ei deforceat: et nisi fecorifc, 
summon© eura.," &o. The writ of 
debt (Bk. x. c. 2) thus: "Rex 
vicecomiti salutem: Praecipe N. 
quod iuste et sine dilation© reddat 
R. centum marcas quas ei debet, 
iat dicit, et unde queritur quod ipse 
ei iniuste deforceat. Et nisi 


foccrit, summone cum,” &c. TIl(^l 
writs of covenant and aci^ount, 
which wore developed later, also 
contain the characteristic words 
iusie et sine dilatione^ 

(1) Blaclistone Hi. 122; F, N. B. 
92. The mark of this class of 
actions is the conclusion of the writ 
contra 'jpacem. Writs of assize, in- 
cluding the assize of nuisance, did 
notiso conclude, but show analogies 
of form to the writ of trespass in 
other respects. Actions on the 
might be founded on other writu# 
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kind of process, restitution is the object sought; in the latter, 
some redress or compensation which, there is great reason to- 
believe, was originally understood to be a substitute for pri- 
vate vengeance (m). Now the wuits of restitution, as we 
may collectively call them, were associated with many cum- 
brous and archaic points of procedure, exposing a plaintiff 
to incalculable and irrational risk; while the operation of 
the writs of penal redress was by comparison simple and 
expeditious. Thus the interest of suitors led to a steady 
encroachment of the writ of trespass and its kind upon the 
writ of right and its kind. Not only was the writ of right 
first thrust into the background by the various wTits of assize- 
and entry — ^forms of possessory real action which are a sort 
of link between the writ of right and the writ of trespass — 
and then superseded by the action of ejectment, in form a 
pure action of trespass; but in like manner the action of 
detinue was largely supplanted by trover, and debt by 
assumpsit, both of these new-faahioned remedies being 
varieties of action on the case (n ) . In this w^ay the dis- 
tinction between proceedings taken on a disputed claim of' 
right, and those taken for the redress of injuries where the 
right was assumed not to be in dispute, became quite- 
obliterated. The forms of action were the sole embodiment 
of such legal theory as existed; and therefore, as the distinc- 


besides that of trespass^, e.g,, de- 
ceit, which contributed largely to 
the formation of the action of as- 
sumpsit. The writ of trespass 
itself is by no means one of the 
most ancient. See F. W. Maitland 
in Harv. Law Rev. iii. 217-219. 

(m) Not retaliation. Early Ger- 
manic law shows no trace of re- 
taliation in the strict sense. A 
passag'd in th-e introduction to 
Alfred’s laws^ copied from tlie 


Book of Exodus, is no real excep- 
tion. 

(n) For the advantages of suing 
in case over the older forms of 
actions, see Blackstone, iii. lo3, 
155. The reason given at p. 152 
for the wager of law (as to Avhich 
see Co. Litt. 295ffl) being allowed 
in debt and detinue is some one’s 
idle guess, due to mere ignorance^ 
of the earlier history. 
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tion of remedies was lost, the distinction between the rights 
which they protected was lost also. By a series of shifts 
.and devices introduced into legal practice for the ease of 
litigants a great bulk of what really belonged to the law of 
property was transferred, in forensic usage and thencjc in tlic 
traditional habit of mind of English lawyers, to the law ot 
torts. In a rude state of society the desire of vengeanco 
is measured by the harm' actually suffered and not by any 
consideration of the actor's intention; hence the archaic law 
•of injuries is a law of absolute liability for the direct conse- 
quences of a man’s acts, tempered only by partial exceptions 
in the hardest cases. These archaic ideas of absolute lia- 
bility made it easy to use the law of wrongful injuries for 
trying what were really questions of absolute right; and 
that practice again tended to the preservation of those same 
archaic ideas in other departments of the law. It will bo 
observed that in our early forms of action contract, as such, 
has no place at all (o) ; an additional proof of the relatively 
modern character both of the importance of contract in i)rac- 
tical life, and of the growth of the corresponding general 
notion. 

We are now independent of forms of action. Trespass 
and trover have become historical landmarks, and the (ques- 
tion whether detinue is, or was, an action founded on con- 
tract or on tort (if the foregoing statement of the history be 
correct, it was really neither) survives only to raise dilficull ins 
in ap]3lying certain j)rovisions of the County Courts Act as 
to the scale of costs in the Suq>erior Courts (p). It would 
seem, therefore, that a rational exposition of the law of torts 

(o) Except what may be implied tract: F. N. B. 119; Blackstono, 
from the technical rule that the iii. 156. 

word dehet was proper only in an - (p) Bryant v. Herbert (1878), 3 

action for a sum of money between 0. P. Div. 389, 47 L. J. O. P. <376. 
.the original parties to the con- 
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is free to get rid of the extraneous matter brought in, as we 
have shown, by the practical exigency of conditions that no 
longer exist. At the same time a certain amount of excuse 
may be made on rational grounds for the place and function 
of the law of trespass to property in the English system. A 
man can but seldom go by pure unwitting misadventure 
beyond the limits of his own dominion. Either he knows he 
is not within his legal right, or he takes no heed, or he knows 
there is a doubt as to his right, but, for causes deemed by 
him sufficient, he is content to abide (or perhaps intends to 
provoke) a legal contest by which the doubt may be resolved. 
In none of these cases can he complain with moral justice of 
being held to answ^er for his act. If not wilfully or wantonly 
injurious, it is done with some want of due circumspection, 
or else it involves the conscious acceptance of a risk.* A form 
of procedure which attempted to distinguish between these 
possible oases in detail would for practical purposes hardly be 
toleiable. Exceptional cases do occur, and may be of real 
hardship. One can only say that they are thought too excep- 
tional to count in determining the general mile of law. Prom 
this point of view we can accept, though we may not actively 
approve, the inclusion of the morally innocent with the 
morally guilty trespasses in legal classification. 

We may now find it interesting to compare the Roman 
system with our own. There we find strongly marked the 
distinction between restitution and penalty, which was appa- 
rent in old forms of action, but became obsolete in the 
manner above shown. Dr. Moyle (q) thus describes the 
specific character of obligations ex delicto : — 

“ Such wrongs as the withholding of possession by a 
defendant who boia fide believes in his own title are not 
delicts, at any rate in the specific sense in which the term 

(^g) In Ids edition of the Institutes, note to Bk. iv. tit. 1, p. 510, 4ili ed. 
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is used in the Institutes; they give rise, it is true, to a right 
of action, but a right of action is a different thing from an 
obligatio ex delicto; they are redressed by mere reparation, 
by the ^vrong-doer being compelled to put the other in the 
position in which he would have been had the wrong never 
been committed. But delicts, as contrasted with them and 
with Gontiacts, possess three peculiarities. The obligation 
which arise from them are independent, and do not merely 
modify obligations already subsisting; thejf uhmys htmlve 
dolus or culpa; and the remedies by which they are redressed 
ere \peml'' 

The Latin dolus, as a technical term, is not properly 
rendered by “fraud” in English; its meaning is much wider 
and answers to what we generally signify by “ unlawful 
intention.” Culpa is exactly what we mean by “nogli- 
gence,” the falling short of that care and circumspection 
which is due from one man to another. The rules specially 
dealing with this branch have to define the measure of care 
which the law prescribes as due in the case in hand, ll’lic 
Roman conception of such rules, as worked out by the law- 
yers of the classical period, is excellently illustrated by tho 
title of the Digest “ad legem Aquiliam,” a storehouse of 
good sense and goodlaW (for the principles are substantially 
the same as ours) deserving imuch more attention at tho liandss 
of English lawyers than it has received. It is to be observed! 
that the Roman theory was built up on a foundation of 
archaic materials by no means unlike our own; the compensa- 
tion of the civilized law stands instead of a primitive retalia- 
tion which was still recognized by the law of the Twelve 
Tables. If then we leave aside the English treatment of 
rights of property as being accounted for by peculiar his- 
torical causes, we find that the Roman conception of delict 
agrees very well with the conception that appears really to- 



DOLUS AND CULPA. 


17 


underlie the English law of tort. Liability for delict, or 
civil wrong in the strict sense, is the result either of wilful 
injury to others, or wanton disregard of what is due to them 
(dolus), or of a failure to obsen^e due care and caution which 
has similar though not intended or expected consequences 
(culpa). In the Common Law we have, apart from the 
law’ of trespass, an exceptionally stringent rule in certain 
cases where liability is attached to the befalling of harm 
without proof of either intention or negligence, as w’as men- 
tioned under Group C‘. of our outline. Such is the case of the 
landowner wLo keeps on his land an artificial reservoir of 
water, if the reservoir bursts and fioods the lands of his 
neighbours. 'Not that it wns wTong of him to have a reser- 
voir there, but the law says he must do so at his own risk (r). 
This kind of liability, too, has its parallel in Eoman law, 
and the obligation is said to be not ex delicto, since true delict 
involves either dolus or culpa, but quasi ex delicto($). 
Whether to avoid the difficulty of proving negligence, or in 
order to sharpen men’s precaution in hazardous matters by 
not even allowing them, when harm is once done, to prove 
that they have been diligent, the mere fact of the mischief 
happening gives birth to the obligation. In the cases of 
carriers and innkeepers a similar liability is a very ancient 
part of our law^ Whatever the original reason of it may have 
been as matter of history, w-e may be sure that it w’as some- 
thing quite unlike the reasons of policy governing the modem 
class of cases of wffiich Rylmids v. Fletcher (t) is the type 
and leading authority; by such reasons, nevertheless, the 

(#•) Hylands v. ’Fletcher j L. E. 3 that the application of the term in 
H, L. 330, 37 L. J. Ex. 161. the Institutes is not quite con- 

(s) Austin’s perverse and unin- sistent or complete. See Dr. 
telligent criticism of this perfectly Moyle’s notes on I. iv, 5. 
rational terminology has been (JC) L. E. 3 H. L. 330. See 
treated with far more respect than Ch. XII. below, 
it deserves. It is true, however. 
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rules must be defended as part of the modem law, if they 
can be defended at all. 

The ways in which a rig'ht of action for a tort can arise in 
our law may be summed up in the following manner (?/): — 

Every tort is an act or omission (not being merely tlie 
breach of a duty arising out of a personal relation, or under- 
taken by contract) which is related in one of the following 
ways to harm (including interference with an absolute right, 
whether there be measurable actual damage or not), suffered 
by a determinate person: — 

(a) It may be an act which, without lawful justification 

or excuse, is intended by the agent to cause liarm, 
and does cause the harm complained of. 

(b) It may be an act in itself contrary to law, or an omis- 

sion of specific legal duty, which causes harm not 
intended by the person so acting or omitting. 

(c) It may be an act violating an absolute right (espe-^ 

cially rights of possession or property), and treated 
as wrongful without regal’d to the actor’s intention 
or knowledge. This, as we have seen, is an arti- 
ficial extension of the general conceptions which arc 
common to English and Roman law. 

(d) It may be an act or omission causing harm which the 

person so acting or omitting 'did nojt intend to cause, 
but might and should with due diligence have fore- 
seen and prevented. 

(e) It may, in special cases, consist merely in not avoid- 

ing or preventing harm which the party was bound, 
absolutely or within limits;, to avoid or prevent. 

A special duty of this last kind may be (i) absolute, 
ii) limited to* answering for harin’ which is assignable to 

(«) It may be worth while to analytical classification of the 
oinfc out that this is not intended grounds of liability in tort. 

8 a defimtion of tort, but as an 
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■some one’s negligence. In some positions a man becomes, so 
to speak, an insurer to the public against a certain risk, in 
'Others he warrants only that all has been done for safety 
that reasonable care can Ho. 

Connected in principle with these special liabilities, but 
running through the whole subject, and of constant occur- 
rence in almost every division of it, is the rule that a master 
is answerable for the acts and defaults of his servants in 
the course of their employment. 

It will now’ be proper, before enumerating the several 
classes of torts, to investigate first the common principles of 
liability, and then the common principles of immunity which 
are known as matter of justification and excuse. We shall 
then proceed to the particular branches of -the subject, 
together with the conditions and exceptions which specially 
belong to them. 

Prof. Wigmore’s Arrangement. — Prof. Wigmore of the 
ISTorth- Western University, in his learned and instructive 
-collection of Select Cases on the Law of Torts (Boston, 

' Mass., 1912), has arranged his matter under the three ^ne- 
ral heads of '' The Damage Element” (what loss or injury 
is actionable), ‘‘The Causation Element” (who is answer- 
;able, including remoteness of damage), and “ The Excuse 
Element” (w^hat is gi’ound of justification or excuse for an 
apparent wrong). This is an exhaustive analysis and not 
-open to censure in form; it brings to light real analogies that 
'Otherwise might escape notice; but it applies to the ultimate 
reasons of the law and not to- the facts on which the law pro- 
ceeds. For a practical treatise it seems the more convenient 
way to follow the usual lines of classification according to 
•the kinds of events and acts from which causes of action 
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CHAPTER II. 

PRINCIPLES OF LIABILITY. 

Not many years ag:o it was difficult to find any definite* 
authority for stating as a general proposition of English: 
■law that it is a wrong to do wilful harm to one’s neighbour 
without lawful justification or excuse. Neither is there any 
express authority for the general proposition that inoii niusl 
perform their contracts. Both principles are in this g’eno- 
rality of form or conception modern, and there was a time* 
when neither was true. /JL/aw begins not with authentic 
general principles, but with enumeration of particular 
remedies. There is no law of contracts in the niodorn 
lawyer’s sense, only a list of certain kinds of agreeiuonts. 
which may be enforced. Neither is thei’o any law of doli(^ts. 
but only a list of certain kinds of injury which have corlain 
penalties assigned to them. Thus in the Anglo-Saxon and 
other early Gennanic laws we find minute assessments of 
the compensation due for hurts to every member of th(' 
human body, but there is no general prohibition of personal 
violence; and a like state of things appeal's 'in the fragments- 
of the Twelve Tables (a). Whatever agreements arc out- 
side the specified forms of obligation and miodes of proof are 

(«) In Gaiu5 iiL 223, 224, the modern than the English law of 
contrast between the ancient law lof the Year-Books. Perhaps tlio 
fixed- penalties and the modern law historical contrast holds only in 
of , damages assessed by judicial Europe; see a note in L. Q. R. ix. 
authority is clearly shown. The 97, showing that among the 
student will remember that, as re- ICachins on the Burmese frontier 
gaxtfe tlie stage of development claims for unliquidated damages 
attained,, the law of Justinian, and are not only known but freely 
often that of Gains, is far more assignable. 
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incapable of enforcement; whatever injuries are not in the 
table of ..compensation must go without legal redress. The 
phrase damnum sine iniuria^ which for the modern law is 
at best insignificant, has meaning and substance enough in 
such a system. Only that harm -which falls wdtliin one of 
the (Specified categories of wrong-dioing entitles the person 
aggrieved to a legal remedy. 

Such is not the modern way of regarding legal duties or 
remedies. It is not only certain favoui’ed kinds of agree- 
ment that are protected, but all agreements that satisfy 
certain general conditions are valid and binding, subject to 
exceptions which are themselves assignable to general prin- 
ciples of justice and policy. So w^e can be no longer satisfied 
in the region of tort with a mere enumeration of actionable 
injuries. The whole modern law of negligence, with its 
many developments, enforces the duty of fellow-citizens to 
observe in varying circumstances an appropriate measure of 
prudence to avoid causing harm to one another. The situa- 
tions in which we are under no such duty appear at this day 
not as normal but as exceptional. A man cannot keep shop 
or .walk into the street without being entitled to expect and 
bound to practise observance in this kind, as we shall more 
fully see hereafter. If there exists, then, a positive duty 
to avoid harm, much more must there exist the negative 
duty of. not doing -wilful harm, subject, as all general 
duties must be subject, to the necessary exceptions. The 
three main heads of duty with which the law of torts is con- 
cerned— namely, to abstain from wilful injury, to respect 
the property pf others, and to use due diligence to avoid 
causing harm to others— are all alike of a comprehensive 
nature. As our law of contract has been generalized by the 
doctidne of consideration and the action of assumpsit, so 
has our law of civil wrongs by the wide and various appli- 
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cations of actions on the case. It is submitted, morooveiv 
that any attempt, at this day, to maintain a luirrowei’ con- 
ception ,of civil duty can lead only to ini ermiuablo dilficulties. 

In fact there are dicta of the late Lord Bowen’s which 
appear fully to recognise the doctrine here contended for. 
He said, as Lord Justice, in 1892: “ At Common Law there 
was a cause of action whenever one person did damage to 
another, wilfully and intentionally, and without just cause 
or excuse (b).” The actual decision was in very special 
matter and on the construction of a statute, but there ,is 
nothing in the context to qualify the generality of this 
opinion, and the fact that a very learned and accomplished 
judge rather went out of his way to e.xpress it makes it st'om. 
if anything, the more deliberate. Nor does the mere fuel 
that a wilful injury does not fall within the four corners ol' 
some known form' of action seem to be included in any 
natural meaning of “just cause or e.xcuse.’’ A similar 
dictum in the same judge’s well known judgment in Moffid 
Steamship Co. v. McChregor (c) is in terms limited to damage 
to a man in his property or trade. But first, those are tlu^ 
only material cases, for the duties of not wilfully harming 
our neighbours in peraon or reputation are admitted to be 
quite general; and secondly, the Supremo Court of the 
United States has thought the last cited dictum sulficient 
warrant for an unqualified declaration. The opinion was 
thus expressed by Holmes J. in 1901: “It has been 
considered that, prima facie, the intentional infliction of 
temporal damage is a cause of action, which, as a matter 
of substantive law, whatever may be the form of pleading, 
requires a justification if the defendant is to escape. 
(Mogul Steamship Company v. McGregor, 23 Q. B. J). 

(6) Skinner ^ Co. v. Shew §' Co. (o) (1889) 23 Q. B. Div at 
[1893] 1 Oh. 413, 422, 62 L. J. Oh. p. 613. 

196. 
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598, 613.) If this is the correct mode of approach it is 
obvious that justifications may vary in extent according to 
the principles of policy upon which they are founded, and 
while some, for instance, at common law, those affecting 
the use of land, are absolute . . . others may depend upon 
the end for which the act is done. ... It is no sufficient 
answer to this line of thought that motives are not action- 
able, and that the standards of the law are external. That is 
true in determining what a man is bound to foresee, but not 
necessarily in determining the extent to which he can justify 
harm which he has foreseen {Qiiinn v. Leathern [1901] A. C. 
495, 524)”(d). Some learned persons here, however, still 
think otherwise {e ) . 

If there is a general duty not to do ydlful harm, it would 
seem on principle that the lawj need not regard the motive, 
in the sense of personal disposition, from which such an 
act proceeds, though the discretion of a judge as to costs, or a 
jury as to damages, may do so. Harm done without excuse 
cannot be made more wrongful than it is by the addition of 
bad faith or personal ill-will, nor made lawful by its absence. 
Again, it is a settled general rule in our law that when an 
act is done in the exercise of a common right, the motive 
is immaterial (/) . Such an act may be discreet, courteous, , 
or neighbourly, or not, but calling it malicious will not make 
it unlawful. The use of such terms as ‘‘malice'' and 
“maliciously" appears therefore more likely to perplex the 


(d) Cur. per Holmes J. Aihem 
V. Wisconsin, 195 U. S. 194, 204. 

(e) The late A. Cohen K.O., in 
his memorandum on Allen v. Flood 
annexed to the Report of the Royal 
Commission on Trade Disputes 
(1906, Gd. 2826, pp. 24r~-30), de- 
nied the existence of any “ general 
rule of law that a person who by 


some act intentionally does harm to 
another is prhna facie liable to 
Mm.” 

(/) Bradford Corporation v. 
Fickles [1895] A. C. 587, 64 L. J. 
Gh. 759; Allen v. Flood [1898] 
A. 0. 1, 67 L. J. Q. B. 119. Por 
American authority, see Piero, 37 — 
40. 
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law and hinder the study of its truo principles than to ad- 
vance justice in any substantial manner. UnliK.'kily the 
terms liave been freely employed, and without any eloar or 
constant meaning, and this has been the cause of grcjal. con- 
fusion which is not yet wholly removed (<7'). liocont a.utho- 
rity has made it clear, however, that the consideration of 
personal motive as a determining element of liability is at 
any rate exceptional. 

“Malice” in that sense is material chiefly so far as it 
may defeat a claim to immunity based on.“ privilege,” which 
assumes that the person claiming it has acted in good 
faith (/i). For certain purposes and on certain occasions, 
not many, a somewhat extensive liberty of interfercjioc with 
individual rights and convenience is deliberately allowed in 
the public interest. Being so allowed, it is in the nature of a 
special privilege — ^which indeed it is regularly called in one 
class of caseS' — ^rather than of a commion right, and it is 
subject to the condition of being exercised in good faith and 
not abused for ends of personal enmity. Such abuse is called 
“malice” or “express malice,” and deprives the act of 
justification (i ) . 

The words “malice,” “malicious,” and “maliciously” 
were formerly used in pleading, and thence in forensic and 
judicial language, in many places where they were super- 
fluous. This usage has been sometimes explained away by 
saying that malice means only the want of excuse for an 
milawful act wilfully done; sometimes it has been llrankly 


(^) See the late W. F. Craies’ 
learned articles on ‘^Malice” 
and HaUcious Prosecution ” in 
Fncyol. Laws of England. The 
observations of, Collins M. E., in 
JBead V. Friendly Society of Opern- 
tive Stonemasons [1902] 2 K. B. at 
p. 739, 71 L. J. K. B. 994, seem 


rather to deprecate a definition. 

QO See, e.ff., per Lord Bramp- 
ton in Quinn v. Leathern [1901] 
A. 0. at p. 524, 70 L. J. P. C. 70. 

(?■) Cp. the dicta of Lord Her- 
schell, Lord Watson, and Loi’d 
Davey, in Allen v. Flood [1900] 
A. G. 1, 93, 125, 172. 
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discredited. We are not here concerned with the fortune of 
the same words in criminal law, where the disregard of their 
ordinary meaning has been extreme; but the common law 
doctrine of ‘‘malice aforethought’’ in murder and the statu- 
tory offence of “malicious damage” have no doubt contri- 
buted to the general obscurity of the subject. 

Very little light is to be obtained from the history of the 
Latin word malitia. Olajssioal usage, oftener than not, makes 
it import fraud or underhand contrivance as well as ill-will; 
but sometimes it means vice or wickedness in general, and 
in the Vulgate we read Suffieit diei malitia sm. The origi- 
nal intention of its use as a legal term was probably to 
exclude reference to acts which w’ere not wilful at all, or 
iwhich were honestly done under a claim of right or in 
ignorance of the facts by reason of w^hich the act was 
unlawful (k ) . In the result, the incautious adoption of popu- 
lar language led to the w^orst kind of technicality. 

The commission of an act specifically forbidden by law, 
or the omission or failure to perform' any duty specifically 
imposed by law, is generally * equivalent to an act done 
with intent to cause wrongful injury. Where the harm that 
ensues from the unlawful act or omission is the very kind of 
harm which it was the aim of the law" to prevent (and this 
is the commonest case), the justice and necessity of this rule 
are manifest without further comment. Where a statute, 
for example, expressly lays upon a railway company the 
duty of fencing and watching a level crossing, this is a 
legislative declaration of the diligence to be required of the 
company in providing against harm' to passengers using the 
road. Even if the mischief to be prevented is not such as an 
ordinary man would foresee as the probable consequence of 
disobedience, there is some default in the mere fact that the 

(;&) Cp. Pollock, and Maitland, H. E. L. ii. 467 (469, 2nd ed.). . 
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law is disobeyed; at any rate a court of law cannot admit 
discussion on tliat point; and the defaulter must 1:ako tlio 
consequences. The old-fashioned distinction between maUt 
prohibita and m^cda in se is long since exploded. The simple 
omission, after notice, to perform a legal duty, may be a 
wilful offence within the moaning of a penal statute (/) . As 
a matter of general policy, there are so iiiany tomj)tations to 
neglect public duties of all kinds for the sake of private 
interest that the addition of this quasi-penal sanction as a 
motive to their observance appears to be no bad thing. 
Many public duties, however, are wholly created by special 
statutes. In such cases it is not an universal proposition 
that a breach of the duty confers a private right of action on 
any and every person who suffers particular damage from it . 
The extent of the liabilities incident to a statutory dui}', 
must be ascertained from the scope and terms of the statuti' 
itself. Acts of Parliament often contain special provisions 
for enforcing the duties declared by them, and those i)rovi- 
sions may be so framed as to exclude expressly, or by impli- 
cation, lany right of private suit(w). The provision of a 
specific remedy for the breach of duties created by Iho Act 
is generally held to exclude other remedies (n). Also 
is no cause of action where the damage complained of is 
something totally apart from the object of the Act of Par- 
liament,’’ as being evidently outside the mischiefs whicli 
it was intended to prevent. What the Legislature has de- 
clared to be wrongful for a definite purpose cannot be 
therefore treated as wrongful for another and dilferont 
purpose (o). 

(0 Gullif V. Smm- (1883) 12 Urban Council [1898] A. O- 387, 
Q. B. B. 121, 53 L. J. M. O. 35. 394, 67 L. J. Q. B. 635; cp. Jo/m- 

(m) AtJcimon v. Neioeasile ston v. Consum.ers* Gas Co, of 

Wat&rwoi'Jcs Co, (1877) 2 Ex. Div. Toronto [18981 A. C. 447, 67 L ,T 
441, 46 L. J. Ex. 775. P. O. 33. 

(n) Pasmore v. OmaUtwistU (<?) Gorns v. BcoU (1874) L. R. 
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As to the duty of respecting proprietary rights, we have 
already mentioned that it is absolute. Further illustration 
is reserved for the special treatment of that division of the 
subject. 

Then we have the general duty of using due care and. 
caution. What is due care and caution in given circum- 
stances has to be worked out under the head of negligence. 
Here [we may say that, generally speaking, the standard 
of duty is fixed by reference to w^hat w^e should expect in 
the like case from a man of ordinary sense, knowledge, and 
prudence. 

Moreover, if the party has taken in hand the conduct 
of anything requiring special skill and knowledge, we require* 
of him a competent measure of the skill and knowledge 
usually found in persons who undertake such matters. And 
this is hardly an addition tO| the general rule; for a man of 
common isense knows w^herein he is competent and wherein 
not, and does not take on himself things in which be is 
incompetent. If a man will drive a carriage, he is bound, 
to have the ordinary competence of a coachman; if he will 
handle a ship, of a seaman;: if he will treat a w^ound, of a 
surgeon; if he will lay bricks, of a bricklayer; and so in 
every case that can be put. Whoever takes on himself to- 
exercise a craft holds himself out as possessing at least the 
common skill of that craft, and is answerable accordingly. 
If he -fails, it is no excuse that he did the best he, being 
unskilled, actually could. He must at his peril have “skill 
reasonably competent to the task he undertakes” (p). As 
the Romans put it, imperitia culpge^ adnumeratur (2) . A 


9 Ex. 125, 43 L. J. Ex. 92; Ward 
V. Hobb? (1878) 4 App. Ca. 13, 
23, 48 L. J. Q. B. 281. 

(p) v. Corndim (1#58) 

5 0. B. N. S. 236, 246, 116 R. E. 


654, 659. 

(q) D. 50. 17, de div. reg. iuris 
antiqui, 132; of. D. 9. 2, ad legem 
Aqailiam, 8. Both passages are* 
from Gaius. 
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^good rider who goes out with a horso he had no to 

I think ungovoriiablo, and, notwithstanding all ho oaii do lo 
I keep his liorse in liand, is run a.way with by the liorso, is 
\ not liable for what mischief the horse may do before it is 
brought under control again (r); but if a bad rider is run 
■away with by a horse which a fairly good rider could have 
Tcept in order, he will be liable. An exception to this prin- 
ciple appears to be admissible in one uncommon but possible 
kind of circumstances, namely, where in emergency, and to 
avoid imminent risk, the conduct of something generally 
entrusted to skilled persons is taken by an unskilled person; 
as if the crew of a steamer were so disabled by toinpost or 
sickness that the whole conduct of the vessel fell upon an 
engineer without knowledge of navigation, or a sailor with- 
out knowledge of steam-engines. So if the driver and liro- 
man of a train were both disabled, say by sunstrokes or 
lightning, the guaxd, who is presumably unskilled as concerns 
driving a locomotive, is evidently not bound to perforin the 
driver’s duties. So, again, a person who is present at an 
accident requiring immediate ‘‘ first aid,” no skilled aid being 
■on the spot, must act reasonably according to commoiii know- 
ledge if he acts at all; but he cannot bo answerable to the 
same extent that a surgeon would be. There does not seem' 
to be any distinct authority for such cases; but wo may 
■assume it to be law that no more is required of a person in, 
this kind of situation than to make a prudent and reasonable 
use of such skill, be it much or little, as he actually has. 

We shall now consider for what consequences of his acts 
and defaults a man is liable. When complaint is made that 
•one person has caused harm to another, the first question is 
whether his act (s) was really the cause of that harm in a 

(>•) Hammach v. White- (1862) {s) For sliortness’ sake 1 shall 

11 C. B. N. S. 588, 31 L. J. O. P. often use the word act” alone as 
129; Eolme^ v. Mather (1875) L. 'equivalent to act or default.” 
n. 10 Ex. 261, U L. J. Ex. 176. 
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sense upon which the law can take action. The harm or 
loss may be traceable toliis act, but the connexion may be, in 
the accustomed phrase, too remote. The maxim ‘'In iure 
non remota causa sed proxima spectator ” is Englished in 
Bacon’s constantly cited gloss: “It were infinite for the law 
to judge the causes of causes, and their impulsions one of 
another: therefore it contenteth itself with the immediate 
cause; and judgeth of acts by that, without looking to any 
further degree ” (t). Liability must be founded on an act 
which is the “ immediate cause ” of harm or of injury to a 
right. Again, there may have been an undoubted wrong, 
but it may be doubted how' much of the harm that ensues is 
related to the wrongful act as its “immediate cause,” and 
therefore is to be counted in estimating the wrong-door’s 
liability. The distinction of proximate from remote con- 
sequences is needful first to ascertain whether there is any 
liability at all, and then, if it is established that wrong has 
been committed, to settle the footing on which compensation 
for the wrong is to he awarded. The normal form of com- 
pensation for wrongs, as for breaches of contract, in the- 
procedure of our Superior Courts of common law has been 
the fixing of damages in money by a jury under the direc- 
tion of a judge. . It is the duty of the judge (w) to explain 
to the jurors, as a matter of law', the footing upon wdiich they 
should calculate the damages if their verdict is for the 
plaintiff. This footing or scheme is called the “ measure of 
damages.” Thus, in the common case of a breach of con- 
tract for the sale of goods, the measure of damages is the 

(t) Maxims of the Law, Reg. 1. be no stronger illustration of the 
For criticism see Harv. Law Rev. extremely modern character of the 
XXV. 106. It is remarkable that whole subject as now understood, 
not one of the examples adduced 

by Bacon belongs to the law of (u) Radley v. Baxendale (1854) 
torts, or raises a question of the 9 Ex. 341, 23 L. J. Ex. 179, 96- 
measure of damages. There could R. R. 742. 



■30 


PRINCIPLES OF LIABILITY. 


difference between the price named in the contract and the 
■market value of the like goods at the time when the contract 
was broken. In cases of contract there is no trouble iu 
separating the question whether a contract has boon made 
:and broken from the question what is the proper measure of 
-damages (a:). But in cases of tort the primary question 
‘Of liability may itself depend, and it often does, on the 
nearness or remoteness of the harmi complained of. Except 
where we have an absolute duty and' an act which manifestly 
violates it, no clear line can be drawn between the rule of 
liability and the rule of compensation. The measure of 
damages, a matter appearing at first sight to belong to the 
law of remedies more than of “antecedent rights,” con- 
stantly involves, in the field of torts, points that are iu truth, 
‘of the very substance of the law. It is under the head of 
“ measure of damages ” that these for the most part occur iu 
practice and are familiar to lawyers; but their real con- 
nexion with the leading principles of the subject must not 
be overlooked here. 

The meaning of the term “immediate cause” is not 
•capable of perfect or general definition. Even if it had an 
•ascertainable logical meaning, which is more than doubtful, 
it would not follow that the legal meaning is the saiiijo. 
In fact, our maxim only points out that some consequences 
,aro held too remote to be counted'. What is the test of re- 
moteness we still have to inquire. The view which I shall 
•endeavour to justify {y) is that, for the purpose of civil 
liability, those consequences, and those only, are deemed 
“immediate,” “proximate,” or, to anticipate a little, “natu- 

{x) Whether it is practically (y) JS^'or an able exposition, of a 
•worth while to sue on a contract different view, see Prof. Jeremiali 
must, indeed, often tarn on the? Smith, Harv. Law Rev. x.\'v. 103, 
measure of damages. But this 223. * 

meed not concern us here. 
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ral and probable/’ whiclia person of average competence and 
knowledge, being in the like case with the person whoso con- 
duct is complained of, and having* the like opportunities of 
obseiwation, might be expected to foresee as likely to follow 
upon isuch conduct. This is only where the particular con- 
sequence is not known to have been intended or foreseen b}’’ 
the actor. If proof of that be forthcoming, whether the 
consequence was immediate ” or not does not matter. That 
which a man actually foresees is to him, at all events, natural 
and probable. 

In the case of wilful wrong-doing we have an act intended 
to' do harm, and harm' done by it. The inference of liability, 
from such an act (given the general rule, and assuming no 
just cause of exception to be present) may seem a plain 
matter. But even in this first case it is not so plain as it 
■seems. We have to consider the. relation of that which the 
wrong-doer intends to the events which in fact are brought 
to pass by his deed; a relation which is not constant, nor 
always evident. A man strikes at another with his fist or a 
stick, and the blow^ takes effect as he meant it to do. Here 
the connexion of act and consequence is plain enough, and 
the wrongful actor is liable for the resulting hurt. But the 
consequence may be more than was intended, or different. 
And it may be different either in respect of the event, or of 
the person affected. Nym quarrels with Pistol and knocks 
him down. The blow is not serious in itself, but Pistol 
falls on a heap of stones which cut and bruise him. Or they 
are on the bank of a deep ditch; Nym does not mean to put 
Pistol into the ditch, but his blow throws Pistol off his 
balance, whereby Pistol does fall into the ditch, and his 
clothes are spoilt. These are simple cases where a different 
consequence from that which was intended happens as an 
incident of the same action. Again, one of Jack Cade’s men 
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throws a. stone at an alderman. The stone misses the aider- 
man, but strikes and breaks a jug of beer which another 
citizen is carrying. Or Nym and Bardolph agree to waylay 
and beat Pistol after dark. Poins comes along the road at 
the time and place where they expect Pistol; and, taking him 
for Pistol, Bardolph and Nym seize and beat Poins. Clearly, 
just las much wrong is done to Poins, and he has the same 
claim to redress, as if Bardolph and Nym' meant to beat 
Poins, and not Pistol (5}. Or, to take an actual and w^ell- 
knowm case in our books (a), Shepherd throws a lighted' 
squib into a building full of people, doubtless intending to 
do mischief of some kind. It falls near a person who, by an 
instant and natural act of self -protection, casts it from him. 
A third person again does the same. In this third flight the 
squib meets with Scott, strikes him' in the face, and ex- 
plodes, destroying the sight of one eye. Shepherd neither 
threw the squib at Scott, nor intended such grave harm to- 
any one; but he is none the less liable to Scott. And so in 
the other cases put, it is clear law that the wrong-doer is 
liable to make good the consequences, and it is likewise 
obvious to common sense that he ought to, be. He went about 
to do harm, and lia^dng begun an act of wrongful mischief, 


(») In criminal law there is 
some difficulty in the case of at- 
tempted personal offences. There 
is no doubt that if A. shoots and 
kills or wounds X., under the belief 
that the man he shoots at is Z,, 
he is in no wa}-- excused by the 
mistake, and cannot be heard to say 
that he had no unlawful iiitcntion 
as .jbo X.: M. v. Smith (1855) 
Dears, 559. But if he misses, it 
seems doubtful whether he can be 
said t-o have attempted to kill either 
X. or Z. . Cf . i2. V. Latimer (^1886) 
17 Q. B. D. 359, 55 L. J. M. C. 


135, There is a whole literature of' 
modern Continental controversy on 
the subject. 

(a) Scott V. Shepherd, 2 W. Bl. 
892; and in 1 Sm. L. C. No doubt 
was entertained of Shepherd’s 
liability; the only question being* 
in what form of action he was 
liable. The inference of wrongful 
intention is in this ease about as 
obvious as it can be: it was, how- 
ever, not necessary, squib-throwing, 
as Nares J, pointed out, having 
been declared a nuisance by statute.. 
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he ■ cannot stop the risk at his pleasui*e, nor confine it to 
the precise objects he laid out, hut must abide it fully and 
to the end. 

This principle is commonly expressed in the maxim that 
^* a man is presumed to inten d the naturri conse quences of 
his an ts; '' or, in the terms of a judicial statement, ‘‘ a party 
must be considered, in point of law, to intend that which is 
the necessary and natural consequence of that which he 
does (h)\ a proposition whieh. with due explanation and 
within due limits, is acceptable, but w'hich in itself is am- 
biguous. To start from the simplest case, we may know 
that the man intended to produce a certain consequence, and 
did produce it. And we may have independent proof of 
the intention; as if he announced it beforehand by threats or 
boasting of what he would do. But oftentimes the act itself 
is the chief or sole proof of the intention with which it is 
done. If we see Nym w^lk up to Pistol and knock him 
down, we infer that PistoVs fall w’as intended by Nym as 
the consequence of the blow. We may be mistaken in this 
judgment. Possibly Nym is walking in his sleep, and has no 
real intention at all, at any rate, none which can be imputed 
to Nym awake. But we do naturally infer intention, and 
the chances are greatly in favour of our being right. So 
nobody could doubt that when Shepherd threw a lighted 
squib into a crowded place he expected and meant mischief 
of some kind to be done by it. Thus far it is a real in- 
ference, not a presumption properly so called. Now take 
the case of Nym knocking Pistol over a bank into the ditch. 

(^) Bay ley J. in R, v. Harvetj American reports are collected by 
(1823) 2 B. & C. 257, 264, 26 R, R. Prof. Beale, of Harvard, "The 
at p. 343. This was in a criminal Proximate Consequences of an 
case, and therefore applies a Act Harv. Law Rev. xxxiii. 633, 
fortiori to civil liability. Many published since this sheet was in 
illustrative examples from modern type. 


3 
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Wo will suppose there is nothing (as there well may be 
nothing but Nym’s own worthless assertion) to show whother 
Nym knew the ditch was there; or, if ho did know, whotlu'r 
he meant Pistol to fall into it. These questions are like 
enough to be insoluble. How shall wo deal with them? 
Wo shall disregard them. From- Nym's point of view his 
purpose may have been simply to knock Pistol down, or to 
knock him into the ditch also; from Pistol’s point of view 
the grievance is the same. The WTong-doer cannot call on 
us to perform a nice discrimination of that which is willed 
by him from that which is only consequential on the strictly 
wilful wrong. We say that intention is presumed, moaning 
that it does not matter w'hether intention can be proved o.r 
not; nay, more, it Avould in the majority of cases make no 
difference if the wrong'-doer could disprove it. Such an 
explanation as this — ‘‘ I did mean to knock you down, but I 
meant you not to fall into the ditch ” — would, even if be- 
lieved, be the lamest of apologies, and it would no loss bo a 
vaiii excuse in law. 

, The habit by which we speak of presumption comes 
probably from the time when, inasmuch as parties could not 
give evidence, intention could hardly ever be matter of direef 
proof. Under the old system of pleading and procedure, 
Brian C. J. might well say “the thought of man is not 
triable” (e). Still there is more in our maxim than this. 
For although we do not care whether the man intended the 
particular consequence or not, we have in mind such conse- 
quences as he might have intended, or, without exactly in- 
tending them, contemplated as possible; so that it would not 
be absurd to infer as a fact that he either did mean them to 
ensue, or recklessly put aside the risk of some such conse- 

. quences ensuing. This is the limit introduced by such terms 

(c) Year-Book 17 Edw. IV. 1, p. 193 in Isfc ed., 261 in 2nd od, 
translated in Blackburn on Sale, at by Graham. 
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as '‘natural'" — or more fully "natural and probable'" — con- 
sequences (d ) . What is natural and probable in this sense 
is commonly, but not always, obvious. There are conse- 
quences which no man could, with com'mon sense and 
obseiwation, help foreseeing. There are others w^hich no 
human prudence could have foreseen. Between these ex- 
tremes is a middle region of various probabilities divided by 
an ideal boundary which will be differently fixed by different 
opinions; and as \ve approach this boundary the difficulties 
increase. There is a point \vhere subsequent events- are, 
according to common understanding, the consequence not of 
the first wrongful act at all, but of something else that has 
happened in the meanwhile, though, but for the first act, 
the event might or could nob have been what it was (e) . 
But that point cannot be defined by science or philo- 
sophy (/) ; and even if it could, the definition would not be 
of much use for the guidance of juries. If English law 
seems vague on these questions, it is because, in the analysis 
made necessary by the separation of findings of fact from 
conclusions of law, it has grappled more closely with the 
inherent vagueness of facts than any other system. We 
may now take some illustrations of the rule of " natural and 
probable consequences "" as it is generally accepted. In what- 
ever form we state it, we must remember that it is not a 
logical definition, but only a guide to the exercise of common 


(d) Nonnal, or likely or prob- 
able of occurrence in the ordinary 
•course of things, would perhaps be 
the more correct expression:” 
Orove J. in Smith v. Srt'een (1875) 
1 0. P. D. at p. 96. But what is 
normal or likely to a specialist 
may not be normal or likely to a 
plain man’s knowledge and ex- 
perience. 


9 Q. B. at p. 268): “In tort the 
defendant is liable for all the con- 
sequences of his illegal act, where 
they are not so remote as to have 
no direct connection with the act, 
as by the lapse of time for in- 
stance.” 

(/) “ The doctrine of causation,” 
said Fry L. J., “involves much 
difficulty in philosophy as in law 
Seion v. Lafone (1887) 19 Q. B. 
Div. at p. 74, 56 L. J. Q. B. 415. 


(e) Thus Quain J. said {Sneeshy 
V. X. ^ r. mi, Co, (1874) L. R. 

3 ( 2 ) 
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sense. The lawyer cannot afford to adventure himself with; 
philosophers in the logical and metapliysical oontrovorsiea 
that beset the idea of cause. 

In Vanderibm^gfli v. Tniax{(f), doeidod hy the Su[)reme 
Court of New York in 1847, the plaintiff’s servant and the 
defendant quarrelled in the street. The defendant took hold 
of the servant, wlio broke loose from him and ran away; 
^^the defendant took uj) a pick-axe and followed the boy^, 
who fled, into the plaintiff’s store, and the defendant pur- 
sued him there, with the pick-axe in his hand.” In running 
behind the counter for shelter the servant knocked out the 
faucet from a cask of wine, whereby the wine nin out and was 
lost. Here the defendant (whatever the merits of tlio 
original quarrel) was clearly a wrong-doer in pursuing the* 
boy; the plaintiff's house was a natural place for his servant 
to take refuge in, and it was also natural that the serv|,ant,, 
“fleeing for his life from a man in hot pursuit armed with, 
a deadly weapon,” should, in his hasty movements, do some* 
damage to the plaintiff’s property in the shop. 

There was a curious earlier case in the same State {h)y 
where one Guille, after going up in a balloon, carno down in 
Swan’s garden. A crowd of people, attracted by the balloon,, 
brbke into the garden and trod down the vcgelablos and 
flowers. Guille’s descent was in itself plainly a trespass: 
and he was held liable not only for the damage done by the 
balloon itself but for that which was done by the crowd. 

If his descent under such circumstances would ordinarily 
and naturally draw a crowd of people about him, either from 
curiosity, or for the purpose of rescuing him' from a perilous- 
situation; all this he ought to have foreseen, and must be* 

ig) i Denio, 464. The decision (/i) Grille v. 8wan (1822) 11). 
seems to be accepted as good law: Johns. 381. 

Fiero, 31, 32, 43. 
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responsible for’\(i). In both these cases the squib case was 
commented and relied on. Similarly it has many times been 
said, and it is undoubted law, that if a man lets loose a 
■dangerous animal in an inhabited place he is liable for all 
the mischief it may do. 

The balloon case illustrates what was observed in the first 
chapter on the place of trespass in the law of torts. The 
trespass was not in the common sense wdlful: Guille certainly 
'did not mean to come dov-n into Swan’s garden, which he 
did, in fact, with some danger to himself. But a man who 
•goes up in a balloon must know that he has to come down 
somewhere, and that he cannot be sure of coming down in a 
place which he is entitled to use for that purpose, or where 
Tiis descent wall cause no damage and excite no objection. 
Guille’s liability was accordingly the same as if the balloon 
had been under his control, and he had guided it into Swan’s 
garden. In the case of a dirigible airship or aeroplane, if 
by isome accident which could not be ascribed to any fault 
of the pilot the steering apparatus got out of order, and so 
the machine drifted into a neighbour’s garden, the question 
might be less simple (fc). So, if a landslip carries away 
my land and house from a hillside on w'hich the house is 
built, and myself in the house, and leaves all overlying a 
neighbour’s field in the valley, it cannot be said that I am 
liable for the damage to my neighbour s land; indeed, there 
is not even a technical trespass, for there is no voluntary 


(i) Per Spencer O. J. It ap- 
peared that the defendant (plain- 
iifp in error) had called for help; 
hut this was treated as immaterial. 
The later Scottish case of Scott’s 
TrusteoB v. Moss (1889) 17 H. 32, 
Is hardly so strong, for there a 
parachute descent was not only 
contemplated but advertised as a 


public entertainment. 

(Jc) Otlier grounds of liability 
are conceivable. It may be argu- 
able that modern aerial naviga- 
tion is so dangerous an under- 
taking as to bind the aviator 
to “ consummate care.” (See 
Oh. XII.) 
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act at alL But where trespass to property is committed by 
a voluntary act, known or not known to be an infringomenli 
of another’s right, there the trespasser, as regards liability 
for consequences, is on the same footing as a wilful. 
Wrong-doer. 

A sim2:)le example of a consequence too remote to bo 
ground for liability, though it was . jDart of the incidents 
following on a wrongful act, is afforded by Glover v. London 
mid South Western lBmlw\(mj Company {l)< The plaintiff, 
being a passenger on the railway, was charged by the com- 
pany’s ticket collector, wrongly, as it turned out, with not 
having a ticket, and was removed from' the train by the 
. company’s servants with no more force than was nocossary 
for the purpose. He left a pair of racc-glassqs in tlu' 
carriage, which were lost; and he sought to hold the com- 
pany liable not only for the personal assault committed by 
taking him out of the train, but for the value of those, 
glasses. The Court held without difficulty that the loss 
w:as not the “ necessary consequence ” or “ immediate result ’’ 
of the wrongful act: for there was nothing to show that the 
plaintiff 'was prevented from taking his glasses with Iiim, 
or that he w'ould not have got them if after leaving Iho 
carriage he had asked for them. 

In criminal lavr the question not unfrcquently occurs, on 
a charge of murder or manslaughter, whether a certain act. 
or neglect w-as the '‘immediate cause” of the death of the 
deceased person. We shall not enter here upon the oases on 
this head; but the comparison of them will be found 
interesting. They have been collected by Sir James 
Stephen {m ) . 

(Q (1867) L. R. 3 Q. B. 25, 37 (m) Digest of the Criminal Law,. 

L. J.Q. B. 57. , Arts. 219, 220. 
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The doctrine of '‘natural and probable consequence’' is 
most clearly illustrated, however, in the law of negligence. 
For there the substance of the wrong itself is failure to act 
with due foresight: it has been defined as "the omission to 
do something which a reasonable man, guided upon those 
considerations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a prudent 
and reasonable man w'ould not do” (/^). Now a reasonable 
man can be guided only by a reasonable estimate of proba- 
bilities. If men went about to guard themselves against 
every risk to themselves or others W'hich might by ingenious 
conjecture be conceived as possible, human affairs could not 
be carried on at all. The reasonable man, then, to whose 
ideal behaviour we are to look as the standard of duty, will 
neither neglect what he can forecast as probable, nor waste 
his anxiety on events that are barely possible. He will 
order his precaution by the measure of what appears likely 
in the known course of things. This being the standand, 
it follows that if in a particular case (not being within 
certain special and more stringent rules) the haxm com- 
plained of is not such as a reasonable man in the defendant’s 
place should have foreseen as likely to happen, there is no 
wrong and no liability. And the statement proposed, 
though not positively laid down, in Greenland v. Chap-- 
lin (o), namely, "that a person is expected to anticipate and 
guard against all reasonable consequences, but that he is not, 
by the law of England, expected to anticipate and guai'd 
against that which no reasonable man w^ould expect to occur,” 
appears to contain the only rule tenable on principle where 
the liability is founded solely on negligence. " Mischief 

(m) Aldorsou B. in Blpth v. Bir- for even wilful omission without 
mingham Waterworlcs Co, (1856) some antecedent ground of duty. 
11 Ex. 781, 25 L. J . Ex. 212, 105 But of that hereafter. 

B. B. 791. This is not a complete (o) Per Pollock C. B. (1850) 6 
•definition, since a man is not liable Ex. at p. 248, 82 B. B. at p. 660, 
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which could by no possibility have been foreseen, and. wliich 
no reasonable person Would have anticipated,” may be the 
ground of legal compensation under some rule of GX(!eptianal 
severity, and such rules, for various reasons, exist; but tindbr 
an ordinary rule of due care and caution it cannot be taken 
into jaocount. It is suggested by a learned and lamented 
author whose opinions are always deserving of attention that 
this rule applies only '‘in determining what is negligence,” 
and “ not in limiting the consequences flowing from it when 
once established: ” and this position is Worked out in an 
ingenious land elaborate argument (p) . I^erhaps the sup- 
posed distinction would not lead to much practical difference 
unless We took a very nanow view of what can be reasonably, 
foreseen. 


We sliall now give examples on citlier side of the lino. 

In Hill V. New Rhw Campmiy (g), the dofoudaut com- 
pany had in the course of their works caused a stiearn of 
water to spout up in the middle of a public road, without 
making any provision, such as fencing or watching it, for 
the safety of persons using the highwaj?^. As the plaintiff's 
horses 'and carriage were being driven along the road, the 
horses shied at the water, dhshed across the road, and fell 
into an open excavation by the roadside which had been made 
by persons and for purposes unoomnected with the water 


(p) Beven, Negligence in La'wr, 
i. 106. This opinion seems, at first 
sight, to be suppoi*ted by the dicta 
of Channell B. ^.nd Blackburn J. 
in S?nUA v. L. if S. W. B, Co, in 
Ex. Ch. L. R. 6 C. P. 14, 21 (see 
more as to this case, pp. 458, 459, 
below). I submit that these dicta, 
taken with the context, ifiean only 
that it is not sufficient for a de- 
fendant to say that he could not 
have anticipated the consequences 


in every detail (cp. the oasos <lis- 
cussed in the text). Othorwiso 
they seem against the weight of 
authority. Sir Samuel Evans, how- 
ever, appears to accept them in 
the larger sense: ll.M.S, London 
[1914] P. 72, 76, 83 L. J. P. 74. 

(< 7 ) 9 B. & S. 303 (1868): cp. 
Ilarria v. Mohhs (Denman J. 1878) 
3 Ex. D. 268, which, perhaps, goes 
a step farther. 
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<5ompan7. It was argued that the immediate cause of the 
injuries to man, horses and carriage ensuing upon this fall 
Tras not the unlawful act of the water company, hut the 
neglect of the contractors who had madie the cutting in leav- 
ing it open and unfenced. But the Court held that the 
“ proximate cause ” was the first negligent act which drove 
the carriage and horses into the excavation.'’ In fact it w"as 
a natural consequence that frightened horses should bolt off 
the road; it could not he foreseen exactly where they would 
go off, or what they might run against or fall into. But 
some such harm as did happen was probable enough, and it 
y^as immaterial for the puqDOse in hand whether the actual 
state of the ground was temporary or permanent, the w'ork 
of nature or of man. If the carriage had gone into a river 
or over an embankment, or dowm a precipice, it would 
scarcely liave been possible to raise the doubt. 

Williams v'. Great Western Raihmy Company (r) is a 
stronger case, if not an extreme one. There w'ere on a 
portion of the company’s line in Denbighshire two level 
crossings near one another, the railway meeting a carriage- 
road in one place and a footpath (which branched off from 
the road) in the other. It w’as the duty of the company 
under certain Acts to have gates and a watchman at the 
road crossing, and a gate or stile at the footpath cross-ing; 
but none of these things had been done. 

“ On the 22nd December, 1871, the plaintiff, a child of 
four and a-half years old, w^as found lying on the rails by 
the footpath, with one foot severed from his body. There 
was no evidence to show how the child had come there (s-),. 

. (r) L. R. 9 Ex. 157, 43 L. J. b^d«s the statutory precautions 

Ex. 105 (1874). Cp. Eayes v. proved to have been omitted, which 

Michigan Central Rail. Co. (1883) may have been prescribed or 

111 U. S. 228. observed at the level crossing. It 

(s) Nor as to any particular may be inferred that the accident 
train, nor as to precautions, if any, happened in the daytime. 
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beyond this, that he had been senit on an errand a few minutes 
before from the cottage wliere he lived, which lay by the 
roadside, at about 300 yards distance from the railway, and 
farther from it than the point whore the footpiitli diverged 
from the road. It was suggested on the part of the doleu- 
dants that he had gone along'* the road, and then, reaching t he 
railway, had strayed' down the line; and on the part of the 
plaintiff, that he had gone along the open footpath, and was 
crossing the line when he was knocked down and injured by 
the passing train.’’ 

On these facts it was held that there was evidence proper 
to go to a jury, and on which they might reasonably find 
that the accident to the child was caused by the railway com- 
pany’s omission to proivido a gate or stile. “ One at least- of 
the objects for wliieh a -gate or stile is required is to warn 
people of what is before them, and to make them pause before 
reaching a dangerous place like a railroad” (i). 

In BaiUffs of Bommy Marsh v. Trinity a 

Trinity House cutter had by negligent navigation struck on 
a shoal about three-quarters of a iriilo outside the plaintiffs’ 
sea-wall. Becoming unmanageable, the vessed was inevit- 
ably driven by strong wind and tide against the sea-wall, and 
did much damage to the wall. It was hold without difficulty 
that the Corporation of the Trinity House was liable (under 
the ordinary rule of a master’s responsibility for his servants, 
of which hereafter) for this da,mago,.as being the direct 
consequence of the first defa^ilt which rendered the vessel 
.unmanageable. 


(t) Amphlett B., L. R. 9 Ex. 
at p. 162. 

(«) L. R. 5 Ex. 204, 39 L. J. 
Ex. 163 (1870); in Ex. Ch. L. R. 
7 Ex. 247 (1872), This comes 
near the ease of letting loose a 
dangerous animal ; a drifting vessel 
is in itself a dangerous thing. In 


The George and Richard (1871) 
L. R. 3 A. & E. 466, a brig by 
negligent navigation ran into a 
bark, and disabled her; the bark 
was driven on shore ; held that the 
owners of the brig were liable for 
injury ensuing from the wreck of 
the bark to persons on board her. 
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Something like this, but not so simple, ^vas Lynch v 
Nnrdin (x), where the owner of a horse and cart left ther 
unwatched in the street: some children came up and begai 
playing ^,bout the cart, and as one of them, the plaintif 
in the cause, was climbing into the cart another pulled th 
horse’s bridle, the horse moved on, and the plaintiff fell dowi 
under the wheel of the cart and was hurt. The ovraer wh< 
had left the cart and horse unjattended was held liable for thii 
injury. The Court thought it strictly mthin the provinc< 
of a jury to pronounce on all the circumstances, whethei 
the defendant’s conduct was wanting in ordinary care, aiic 
the harm to the plaintiff such a result of it as might have 
been expected” {y). 

In a later case the driver of a tradesman’s cart, who ha.c 
instructions not to leave the cart, had ^sith him a lad ignorani 
of drivung, whose only duty was to deliver parcels. The 
driver went into a house to get oil for his lamp, and the bo} 


(ar) 1 Q. B. 29, 10 L, J. Q. B. 
73, 55 R. R. 191 (1841) : approved 
by 0. A., Earrcld v. Watney 
[1898] 2 Q. B. 320, 67 L. J. Q. B, 
771; this was not sucb a strong- 
ease (th-e defendant had a fence 
bounding a liighway, which was so 
insecure as to be a nuisance; the 
plaintiff, a small child, was hurt 
by the fence falling when he put 
his foot on it): and cp. Clark v. 
Chambers, 3 Q. B. D. at p. 331. 

iy) This case was relied on in 
Massachusetts in Tow ell v. Eeveney 
(1849) 3 Cush, 300, where the de- 
fendant’s truck had, contrary to 
local regulations, been left out in 
the street for tlie night, the shafts 
being shored up and projecting 
into the road; a second truck was 
similarly placed on the opposite 


side of the road; the driver of i 
third truck, endeavouring with du< 
caution, as it was found, to driv< 
past through the narrowed fairway 
thus left, struck the shafts of th( 
defendant’s truck, which whirlec 
round and struck and injured tin 
plaintiff, who was on the side- 
walk. Held that the defendan 
was liable. If the case had beer 
that the shafts of the truck re- 
mained on the sidewalk, and th< 
plaintiff afterwards stumbled or 
them in the dark, it would be ai 
almost exact parallel to Clark v 
Chambers (3 Q. B. D. 327, 4'i 
L. J. Q. B. 427; see p. 47 below) 
Lynch v. Nurdin has also beei 
approved and followed in the Sup 
Ct. TJ. S.; see VniQ7i Tac. Ry, v 
McDonald (1893) 152 U. S. 262. 
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drove the cart round', meaning to have it ready for turning 
back. In so doing he ran into the plaintiff’s carriage. It 
was lield that the driver’s original nogligcnce in leaving tin' 
•cart Avas the clfective cause” of the damage, a.nd his eni- 
ployei* was therefore liable ( 2 :). Negligeinx), howevcu*, must, 
be proved. A railway company does not insure the publics 
■against every kind of damage, know'n or unknown, that may 
result from trespassers meddling with its rolling stock (f/). 


But a railway company has been held liable for injury 
suffered by a child in playing with an insecure turntable, 
children being accustomed so to play in circumstances which, 
in the unanimous opinion of the House of Lords, ainounled 
to evidence, though not strong evidence, of leave and licniu'c.. 
The decision proceeded expressly on the ground that Ihe 
■children were not trespassers but (as tlic jury had in <dTe(*i 
found) licensees (&); and thus the only diflorence hc'.tween 
this case and Lynch v. NiirMn ((?) is that llicro tlic children, 
though trespassers as regards tlie cart and horse, had a right 
to be on the highway, and here they could rely only on a l.):ar<^ 
licence. In either case an adult so meddling with the doJ*en- 
dant’s property Avould have acted at his own risk: I)ul. of 
this distinction elsewhere {d ) . 


{z) Bugelhart v. Farrant tj- Co. 
[1897] 1 Q. B. 240, 6<5 L. J. Q. B. 
122, C. A. 

(a) McDowall v. G. IV. 7?. Co. 
[1903] 2 K. B. 331, 72 L. J. K. B. 
•652, 0. A. Here the O. A. pointed 
out that the precautions suggested 
by tlie plaintiff’s counsel would not 
necessarily or probably have been 
more effectual than those in fact 
adopted. Cp. Rickard^ v. Lot /nan 
[1913] A. 0. 263, 82 L. d. P. O. 
42 (3. C-)- ^ later similar case 

is Jiuoff V. Long Co. [1916] 1 
K. B. 148, 85 L. 3. K. B. 364. 


(h) Cool'c V. Midland G. W. ./L 
of Ireland [1909] A. C. 229. 

(e) Note iast i)ago. 

(d) Tlic jiulgnicnt of iho Ilousi*- 
of Lords that there was in fact 
evidence of a licence does not ('stii- 
IjlisJi any general rule, and is of 
authoj-ity only in closely similar 
circumstances: it seems that a ver- 
dict the other way would not have 
been disturbed (see [1909] A, C. 
at pp. 233, 242). The lamented 
and very learned Mr. Beven at- 
tacked the decision in an elaborate 
pamphlet (The House of Loras on 
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It will be seen that on the whole the disposition of the 
Courts has been to extend rather than to narrow^ the range of 
‘‘natural and probable consequences/' A pair of cases at 
first sight pretty much alike in their facts, but in one of 
which the claim succeeded, while in the other it failed, wdil 
show where the line is drawn. If a horse escapes into a 
public road and kicks a person who is lawfully on the road, 
its o\\Tier is not liable unless he knew the horse to be 
vicious (e). He was bound indeed to keep his horse from 
straying, but it is not an ordinary consequence of a horse* 
being loose on a road that it should kick human beingis 
without provocation . The rule is different however if a horse* 
by reason of a defective gate strays not into the road but into* 
an adjoining field where there are other horses, and kicks 
one of those horses. In that case the person whose duty it 
was to maintain the gate is liable to the owner of the injured 
horse (/). 

The leading case of Metropolitan By. Co. v. Jackson (gf) 
is in truth of this class, though the problem arose and was 
considered, in form, upon the question 'whether there was 


the law of trespass to realty and 
children as trespassers, Lend. 
1909). It is not now ari^uable, 
however, if it ever was, that la 
licensee has no right at all. In 
E. B. Co V. Stout (1873) 17 WaU. 
657, the Supreme Court of the U, S. 
gave a decision on similar factsJ 
which has been much canvassed in 
America, and not followed in some 
States. (See more in Ch. XII., 
pp. 528, 529, below.) 

(ei) Cox V. Burbidge (1863) 13 
O. B. N. S. 430, 32 L. J. O. P. 89, 
134 R. R. 586. I do not know 
how to reconcile this decision with 
the wider measure of liability pre- 
ferred by Beven and some learned 


American writers. Cp. Bradley 
Wallaces [1913] 3 K. B‘, 629, 82 
L. J. K. B. 1074, 0. A. 

(/) Zee V. Biley (1865) 18 0. B. 

N. S. 722, 34 L. J. 0, P. 212,. 
144 R, B. 644. Both decisions 
were unanimous, and two judges- 
(Erle O. J. and Keating J.) took 
part in both. Cp. Bills v. Loftus 
Iron Co., L. R. 10 O. P. 10, 44 
L. J. O. P. 24 J Salestrap v. 
Gregory [1895] 1 Q. B, 561, 64 
L. J. Q. B. 415, a case on the 
border-line, per Wills J*. 

(^) 3 App. Ca. 193, 47 L. J. 

O. ,P. 303 . (1877). Op, Cobh v. 
G. W. B. Co, [1893] 1 Q. B. 459,. 
62 L. J. Q. B. 335. 
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any evidence of negligence. ‘ The plaintiff was a passenger 
in a carriage already over-full. As the train was stoj)ping at 
a station, he stood up to resist yet other ])ci*sons who luul' 
opened the door and tried to press in. Wliile lie was thnsi 
standing, and the door was open, the train moved on. Ho 
laid his hand on the door lintel for support, and at the same 
moment a porter came up, turned off the intruders, and 
quickly shut the door in the usual manner. The plaiiitiff\s 
thumb was caught by the door and crushed. After much 
difference of opinion in the Courts below, mainly due to a too 
literal following of certain previous authorities, the .House 
of Lords unanimously held that, assuming the failure to 
prevent overcrowding to be negligence on the com])any\s part., 
the hurt suffered by the plaintiff was not nearly or i!<u*ta.inly 
enough connected with it to give him a cause of action. It 
was an accident which might no less have happened if the 
carriage kad not been overcrowded at all. 

Unusual conditions brought about by severe frost have 
more than once been the occasion of accidents on wliicli 
untenable claims for compensation kavc boon founded, tlie. 
Courts holding that the misliap was not such as t lic party 
■charged with causing it by his negligence could reasonably 
be expected to provide against. .In the memorable 
“ Crimean winter” of 1854-5 a fire-plug athiolicd to one of 
the mains of the Birmingham- Waterworks Company was 
deranged by the frost, the expansion of sui:)erficial ice forcing 
out the plug, as it aftenvards seemed, and the water from 
the main being dammed by incrusted ice and snow above. 
The escaping water found its way through the ground into 
the cellar of a private house, and the occupier sought to 
recover from the company for the damage. The Court held 
that the accident was manifestly an extraordinary one, and 
lieyond any such foresight as could be reasonably ro- 
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quired(/^). Here nothing was alleged as constituting a 
wrong on the company’s part beyond the mere fact that 
they did not take extraordinary precautions. 

The later case of Sharp v. Powell (i) goes farther, as the 
story begins with an act on the defendant’s part which was a 
clear breach of the law. He caused his van to be washed in 
a public street, contrary to the Metropolitan Police Aoh. 
The w'ater ran down a gutter, and would in fact (k) (but 
for a hard frost which had then set in for some time) have 
run harmlessly dowm a grating into the sew^or, at a corner 
some twenty-five yards from where the van was washed. 
As it happened, the grating was frozen over, the.w^ater spread 
out and froze into a sheet of ice, and a led horse of 'the 
plaintiff’s slipped thereon and broke its knee. It did not 
appear that the defendant or his servants knew of the 
stoppage of the grating. The Court thought the damage 
was not “ within the ordinary consequences ” (1) of such an 
act as the defendant’s, not ‘‘ one which the defendant could 
fairly be expected to anticipate as likely to* ensue from his 
act” (m): he “could not reasonably be expected to foresee 
that the water would accumulate and freeze at the spot where 
the accident happened” {n). 

Some doubt appears to be cast on the rule thus laid down 
— which, it is admitted, is the right one — by what was said 
a few years later in Clark v. Chambers (o), though not by 

(Ii) Blifthv. Birmingham Watei'-- (i) L. R. 7 C. P. 253, 41 L. J*. 
morh:s Co, (1856) 11 Ex. 781, 25 C. P. 95 (1872). If Beven and 

L. J. Ex. 212, 105 R. R. 791. Pnof. Jeremiah Smith, are right, 

The question was not really of re- this case also must be wrong, 
moteness of damage, but whether (X-) So the Court found, having 
there was any evidence of negli- power to draw inferences of fact, 
gence at all; nevertheless the case (1) 0-rove J. 
is instructive for comparison with On) Keating J. 
the others here cited. Op. Mayne (;i) Bovill O. J. 

on Damages, Preface to the jSrst' (o) 3 Q. B; D. 327, 47 L. J. 

edition. Q. B. 427 (1878). 
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the decision itself. This case raises the question whether 
the liability of a wrong-doer may not extend even to remote 
and unlikely consequenot^-s wbero the original wTong is a 
wilful trespass, or consists in the unlawful or careh^ss uso 
of a dangerous instrument. The main facts w<jro as 
follows: — 

1. The defendant without authority set a barrier, partly 
armed with spikes (chevaux-de-frise), across a road subject 
to other persons' rights of way. , An opening was at piost 
times left in the middle of the barrier, and was there at the 
time when the mischief happened. 

2. The plaintiff went after dark along this road and 
through the opening, by the invitation of th<', o(H;upier of 
one of the houses to which the right of using the road be- 
longed, and in order to got to that hous^^. 

3. Some one, not the defendant or any ojio authorized by 
him, had removed one of the chevaux-dc-frise barriers, and 
set it on end on the footpath. It was suggested, but not 
proved, that this was done by a person entitled to uso the 
road, in exorcise of his right to remove the unlawful ob- 
struction. 

4. Returning later in the evening from his friend's liouse, 
the plaintiff, after safely passing through the central open- 
ing- above mentioned, turned on to the footpath. Ho there 
came against the chevaux-de-frise thus displaced (which lie 
could not see, the night being very dark), and one of t.ho 
spikes put out his eye. 

After a verdict for the plaintiff the case was reserved for 
further consideration, and the Court (p) held that the damage 

(p) Cockbum O. J . and Manisty bfeing liable; a position which is 
J. The point chiefly argned for clearly untenable (see Scott v. 
the defendant seems to have been Shepherd^; but the judgment is of 
that the intervention of a thii^d wid&r soope. 
person's act prevented him from 
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was nearly enough connected with the defendant’s first 
wrongful act — namely, obstructing the road^witli instruments 
dangerous to people lawfully using it — ^for the plaintiff to he 
entitled to judgment. It is not obvious why and how, if 
the consequence in Clco'k v. Chmnhers w’as natural and pro- 
bable enough to justify a verdict for the plaintiff, that in 
Sharp V. Poiaell was too remote to be submitted to a jury 
at all. The Court did not dispute the cori'ectness of the 
judgments in Sharp y. Powell *‘as applicable to the circum- 
stances of the piarticular case; ” but their final observations (g 
certainly tend to the opinion that in a case of active wrong- 
doing the rule is different. Such an opinion, it is submitted, 
is against the general weight of authority, and against the 
principles underlying the authorities (?*) . However, their 
conclusion may be supported, and may have been to some 
extent determined, by the special rule imposing the duty 
of what has been called consummate caution ” on persons 
dealing with dangerous instruments. 

Perhaps the real solution is that here, as in Hill v. New 
River Co. (s), the kind of harm which in fact happened 
might have been expected, though the precise manner in 
which it happened was determined by an extraneous accident. 
If in this case the spikes had not been disturbed, and the 
plaintiff had in the dark missed the free space left in the 
barrier, and run against the spiked part of it, the defendant’s 
liability could not have been disputed. As it w’as, the ob- 
struction was not exactly where the defendant had put it, 
but still it was an obstruction to that road which had been 
wrongfully brought there by Mm. He had put it in the 

(<?) 3 ,Q. B. B. p. 338. for disregard of statutory proyi- 

(r) Compare the cases on slander sions, Gorris v. Scott (1874) L. E 
collected in the notes to Vicars v. ® Ex. 125, 43 L. J. Ex. 29. 
Wiloocks, 2 Sm. L. O. Cbmpare 
also, as to consequential liability (s) P. 40, above. 

P. — T. 


4 
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plaintiff’s way no less than Shophei’d put liis sopiib in the 
way of striking Scott; whereas in Sharp v. Powell tlio 
mischief was not of a. Idiicl wlii(*h the doienda.iit had a 113^ 
reason to foresee. 

The turn taken by tlie discussion in Clark v. Chanthers 
was, in this view, unnecessary, and it is to be rc^gretted that 
a considered judgment was delivered in a form tending to 
unsettle an accepted rule without putting aiiA- thing definite 
in its place. On the whole, I submit that, whetlier Clwlc v. 
Chambers can stand with it or not, both principle and tho 
current of authority concur to maintain the law as d('e.lared 
in Shai-p v. PoioclL 

A state of mind such as fear or acute gri<:if is not in ii:self 
capable of assessment as measurable temporal damage. Ihit 
visible and provable illness may be tlu^ natural (ionsi'quence 
of violent emotion, and may furnisli a ground of action 
against a person whoso wrongful act or want of duo care 
produced that emotion. The plaintiff’s physical damage 
may bo the result of immediate bodily fear induec?<l by some 
accident due to negligence for which the dercndaiit is an- 
swerable (^), of nervous shock caust'd by unlawful intimida- 
tion (^^), or of sudden distress caused by a false stateai(U)t 
wilfully made (a?). In every case tho question is whether 
the shock and the illness were in fact natural oonsoqiumccvs 
of the wrongful act or default; if th.oy wore, tluj illness, 
not tho shook, furnishes tho .measurable damage, and ilunv 


(i) JDuUeu- V. White Som 
[1901] 2 K. B, 669, 70 L. J. K. B. 
837 (van negligently driven into 
plaintiff’s house by defendants’ 
servant). 

(u) Janvier v. Sweeney [1919] 
2 iC. B. 316, 88 L. J. K. B. 1231, 
C. A. (unlawful threat of prosecu- 
tion for espionage used by private 


dctoctivo to obtain prodiioUoii of 
letters, with False pretemco of 
having military authority). 

(ic) Williin&on v. Do-wnion 
[1897] 2 Q. B. 57, 66 L. J. Q. B. 
493 (defendant, it sioenis by way 
of a practical joke, falsely told, 
plaintiff her husband had mot witit 
a serious accident). 
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is no more difSciilty in assessing it than in assessing damages 
for bodily injuries of any kind. In the case of unwarrant- 
able threats or wanton falsehood not intended to produce 
grave effects, “ it is no answ^er in law to say that more harm 
was done than was anticipated!^ for that is commonly the 
case with all wrongs” {tj). 

So the law is now settled in our courts by three well- 
considered decisions, the latest of them in the Court of 
Appeal {z ) . The contrary opinion of the J udicial Com- 
mittee in Victoy-ian Railways Conimrs. v. Coultas (a), though 
it has been to a certain extent approved in America (6), 
must now be definitely considered erroneous. The fallacy 
consists in supposing the fear or distress itself to be relied 
on as the gist of the action, whereas it is only an element 
in the series of consequences leading to the actual damage. 
Doubtless the chain of consequence must be fairly made 
out ; claims of this kind offer a rather special temptation to 
■sympathetic juries to find unreasonable verdicts and award 
excessive damages; and in these as in other cases findings 
of fact may and ought to be kept within due bounds by the 
Court. But these grounds of caution do not amount to 
good reason for turning a question of fact into a question 
of law and unconditionally denying relief in all cases where 
mental emotion (evidenced, of course, by outward signs) 
is a link in the chain of causation. It is enough to remem- 
ber, and to impress on juries when required, that grief and 


Oj) Wright J. [1897] 2 Q. B. at 
p. 59. 

(z) Janvier y. Siceeneif, note (tt), 
above. 

(a) (188S) 13 App. Ca. 222: 
Unless consequent on sudden fear 
of imminent danger brought about 
by railway servant’s negligence: so 
far as damages were awarded for 

4 


“mental injuries” in the Court 
below tliere may have been ground 
for censure, but tho judgment de- 
livered — not the judgmeniJ of a 
strong Court, it may now be said 
without indiscretion— goes much 
further. 

(b) See Wigmore, Sel. Ca. i. 52 
sqq, 

( 2 ) 
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. distress are understood to bo such as would naturally iollow 
upon the act or default (ioiiiplained of, a,iid fiuar to be sue.li 
as might reasonably be caused thereby (c). In sonu' of the 
American cases the findings of the jury were obviously un- 
reasonable (American juries being no less prone tlian ours 
to treat a railway company as caput hipinmn), juuI the 
decisions might well have been put on that ground. Tluax* 
is no difficulty in agreeing with the Anim'caii judges who 
have held that a distinct award of damages for ajixii'ty or 
other mental suffering cannot bo sustained. 

It is no longer necessary but may still be useful to observe 
that, if the opinion of the Judicial Committ(K^ wen' right, 
assault without battery ought not to bo an actionable wrong; 
and that for more than half a century actions for daiuago 
done by animals which have boon frightened by soiiu' negli- 
gent act of the defendant or his servants have been allowed 
without question (d ) . 

It is conceived that spoken words not uttered to the plnintiff 
or in the plaintiff ’s presence but only reported by a third p(‘r- 
son cannot be taken into account for this purpost\ the conse- 
quence being too remote (e). Words spoken to or befoj*o 
the plaintiff, and leading to such consoquiuioes a,s now in 
question, may be otherwise actionable; in such a case it is 
obviously better to sue on the simpler cause and use the 
special matter as ground for exemplary da, mages. 

(tf) Cp. The Migel [1912] P. 99, Q. B. 212. And aoo J?cv<jn, Kojyli- 
103, 107. jyenoe in Law, i. 76, 84, 

(d) :S.g., Manchester S. Jit. By. (e) Cp. AlUfip y. AUsap (1800) 
Co. V. F'ullarf&n (1863) 14 O. B. 5 H. & N". 534, 29 L. J. Ex. 315, 
N. S. 54, 135 R. R. 599; Bromn> 120 R. li. 712, which, however, is 
V, Eastern and Midlands' My, Co. distinguishable lOt^horwise. 

(1889) 22 Q. B. D. 391, 58 L. J. [1897] 2 Q. B. at p. 60. 
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CHAPTEE III. 

PERSONS AFFECTED BY TORTS. 


1 . — Limitatiom of Persojial Capacity. 

In the law of contract various grounds of personal disability 
have to be considered with some care. Infants, married 
women, lunatics, are in difierent degrees and for different 
reasons incapable of the duties and rights arising out of 
contracts. In the law of tort it is otherwise. Generally 
speaking, there is no limit to personal capacity either in 
becoming liable for civil injuries, or in the power of obtain- 
ing redress for them. It seems on pnncij)le that where a 
particular intention, knowledge, or state of mind in the 
person charged as a wrong-doer is an element, as it some- 
times is, in constituting the alleged wrong, the age and 
mental capacity of the person may and should be taken into 
account (along wdth other relevant circumstances) in order 
to ascertain as a fact -whether that intention, kno-wledge, 
or state of mind w^as present. But in every case it -would be 
a Cj[ue.stion of fact, and no exeej)tion to the general rule would 
be established or propounded (a) . An idiot w- ould scarcely 
be held answerable for incoherent w^ords of vituperation, 
though, if uttered by a sane man, they might be slander. 

(a) Ulpian, in D. 9, 2, ad leg. verissimum. . . . Quod si impubes 

Aqnil. 5, § 2. Qnaerimus, si id fecerit, Labeo ait, quia furfci 

furiosTis damnum dederit, an legis tenetur, teneri et Aquilia eum: ©t 

Aquiliae aotio sit? Et Pegasus hoc puto verum, si sit iam iniuriae 

negavit: quae enim in eo culpa sit, capax. 

cum suae mentis non sit? Et hoc est 
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But this would not help a monomaiiiao who should write 
libellous post-cards to all the people wlio had rclusod or 
neglected, bqlj to supply him with JIunds to ixjeover t.h(‘ Crowix 
of England. The amount of damages reeovorod might ho 
roduoed by reason of the evident insign idea, iioe of such libels: 
but that would be all. Again, a more child could not bo hold 
accountable for not using the discretion of a man; but an 
infant is certainly liable for all wrongs of omission as well 
as of commission in matters where he was, in the common 
phrase, old enough to know better. It is a matter of common 
sense, just as we do not expect of a blind man the same 
actions or readiness to act as of a seeing man. It has bc(ui 
held in New Zealand (6) that a lunatic is civilly liable for 
assault (presumably, therefore, for any kind of trespass) 
even if he is unconscious of the nature and consequences of 
his acts and incapable of understanding tlnun. This, it is 
submitted, is erroneous in principle and not required hy 
any English authority. The defence is not tliat the actor 
was insane, but that there was no real volunl-ary act at all. 
Liability can be imposed in such a case only on the obsoleio 
theory (to be considered in Chap. IV. below) i.liat inevitable 
accident is no excuse. Difficulties of any degree moy, no 
doubt, have to be faced in determining whetlier a given 
act was voluntary. But they may seem less formidaWe if 
wo bear in mind that it is essentially a question of faiit, 
and that the burden of proof is on the party who all^-ges 
abnormal conditions. It is by no means suggested lhal 
theories of psychology, normal or abnormal, should hi) mude 
propositions of law. The errors of common sense are moiv 
tolerable, on the whole, than those of speculation; at all. 
events they are more easily corrected. 

(b) Brennan v. Bo-naghy, 19 fever i)ationt lial)lL‘‘:’ J1‘ not, win- 
N". Z. L. R. 289. Would the New* not? 

Zealand Court hold a deliriotis 
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There exist partial exceptions, however, in the case of 
convicts and alien onemios, and apparent exceptions as to 
infants and married women. 


A convicted felon whose sentence is in force and unex- 
pired, and who is not “ lawfully at large under anv licence,” 
cannot sue “ for the recovery of property, debt,, or damage 
whatsoever ” (c; . An alien enemy, that is, a person of what- 
ever nationality whose residence and place of business are 
in hostile territory, cannot sue in his own right in any 
English court without licence from the Crown; registration 
under the Aliens Restriction Act, 1914, operates as a 
licence (d ] . 

With regard to infants, there arc certain cases under the 
old system of pleading in which there was an option to sue 
for breach of contract or for a tort. In such a case an infant 
could not be made liable for what was in truth a breach of 
contract by framing the action ex delicto. ‘‘You cannot 
convert a contract into a tort to enable you to sue an infant: 
Jennings v. RwndalV (e . And the principle goes to this 
extent, that no action lies against an infant for a fraud 
whereby he has induced a person to contract with him, such 
as a false statement that he is of full age (f . 

But where an infant commits a wrong of which a contract, 


(c) 33 & 34 Viet. e. 23, ss. S, 
30. Can he sue for an injunction? 
Or for a dissolution of marriage or 
judicial separation? 

(d) Pot'ier V. Freudenherg 
[1915] 1 K. B. 857, 84 L. J. K. B. 
1001, C. A. It has been supposed 
that the Statute of Limitations is 
not suspended during the disability, 
but there is no positive decision to 
that effect, and the uniform doc- 
trine of the American Supreme 


Court is to the conti'ary. seo 
L. Q. B. XX. 168. 

(e} 8 T. B. 335, 4 B. B. 680, 
thus cited by Parke B., Fmrhurst 
V. JAverpool Adelphi Loan Abso- 
ciatiori (1854) 9 Ex. 422, 23 L. J. 
Ex. 163, 96 B. B. 778. 

(/) Johnson v. Pie, 1 Sid. 258, 
Ac. See the report fully cited by 
Knight Bruce V.-C. (1847) in 

Stil'eman v. Bawson, 1 Be G. A 
Sin. at p- 113, and cp. the remarks 
at p. llO; 75 B. B. at pp. 61, 64. 
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or tlie obtaining of something unclor a. eontraot, is tin* oeea,- 
sion, but only the ocuision, ho is .liabJo. In Barnard v. 
Haggis (g), the defondant in the County Court, an inriint 
undorgradunte, hired a ]iars<‘. for riding on I ho (‘xprt'ss con- 
dition that it was Jiot to be ust'd for jiniiping; li(‘ went 
out with a friend who rode this horse by lus desire, a,nd, 
making a cut across country, they jumped div(‘rs hedges 
and ditches, and the horse staked itself on a fonct‘. and was 
fatally injured. Having thus caused the horse to be used 
ill a manner wholly unauthorized by its owner, the defendant 
was held to have committed a mere trespass or “independent 
tort ” (h), for wdiich ho was liable to tlio owner apjirt from 
any question of contract, just as if he had mounled a.nd 
ridden the horse without hiring or leave. 


Also it has boeu established by various dotiisions in tln^ 
Court of Chancery that “an infant cannot take advantage' 
of his own fraud:” that is, ho may b(‘- compelled to spocjifiei 
restitution, where that is possible, of anything ho Inis ob- 
tained by deceit, nor can ho hold other persons lijiblo for 
acts done on the faith of his false statemout, which would 
have heeii duly done if the statcmc'ut liad betai Iriu^(^). 
Thus, where an infant had obtained a lease of; a .furnished 
house by representing liimsolf as a responsible person and 
of full age, the lease was declared void, iind the lessor to be 
entitled to delivery of possession, and to an injnncHon to 
restrain .the lessee from dealing with the furniture and (fleets, 
but not to damages for use and occupation (y). 


(.7) 14 C. B. N. S. 46, 32 L. J. 
C. P. 189 (1863). 

(h) See per Will(>s J. I£ the 
bailment had been at will, the de- 
fendant’s act would have wholly, 
determined the bailment, and under 
the old forms of pleading he would 
have been liable at the owner’s; 


election in case or in trespass vi 
ct annh, Seo Litt. s, 71. 

(i) Lempnere v. Lange (1879) 
12 Ch. D. 675 ; and see other cases 
in the writer’s “ Principles of Con- 
tract,” pp. 80, 81, 8th ed. 

(;) Lempri^re v. Lange, last 
note. 
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As to married women, a married woman was hy the 
jommon law incapable of binding herself by contract, and 
therefore, like an infant, she could not be made liable as 
for a wrong in an action for deceit or the like, when this 
would have in substance amounted to making her liable on 
a contract (A’;; and a husband was not and is not liable on 
a cause of action against the wife arising w'holly out of a 
contract (Z;. In other cases of wrong (including, as with 
infants, wrongs of wiaich a contract w'asonly the occasion) (m) 
she was not under any disability, nor had she any immunity; 
but she had to sue and be sued jointh’ with her husband, in- 
asmuch as her property w^as the husband’s; and the husband 
got the benefit of a favourable judgment and was liable to 
the consequences of an adverse one. 

Since the Married Women’s Property Act, 1882, a married 
w'oman can acquire and hold separate property in her own 
name, and sue and he sued without joining her husband. 
If she is sued alone, damages and costs recovered against 
her are payable out of her separate property {n } . If a hus- 
band and wife sue jointly for personal injuries to the wife, 
the damages recovered are the wife’s separate property (o). 
She may sue her owm husband, if necessary, “ for the pro- 
tection and security of her owm separate property (p ' ;'’ but 


(!•) Liveypool Aclelplii Loan 
■sociaiio}i v. Fairhurst (1854) 9 Ex. 
422, 23 L. J. Ex. 163, 96 R, R. 778. 
(7) Cole V. De Tyaford [1917] 

1 K. B. 911. 

(;??) JSarle v. Kingscote [1900] 

2 Cli. 585, 69 L. J. Ch. 725, C. A. 
(jx) 45 & 46 Viet. c. 75, s. 1. 

As to the right of action, and the 
operation of the Statute of Limi- 
tation, on a cause of action -which 
arose before the Act came into 
operation, see Weldon v. Wimlaw 
(1884) 13 Q. B. Div. 784, 53 L. J. 


Q. B. 528; Lowe v. Fox (1885) 15 
Q. B. Div. 667, 54 L. J. Q. B. 561. 

(o') Beasley v. Roney [1891] 1 
Q. B. 509, 60 L. J. Q. B. 408, 

(p) This provision covers a 
wife’s action for rescinding a sepa- 
ration deed on the ground of the 
husband having obtained her con- 
sent thereto by fraud, but does not 
enable her to claim damages for 
the deceit: Hidton v. E niton 
[1917] 1 K. B. 813, 86 L. J. K. B, 
633, C. A. 
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otherwise actions for a tort between luisbaud and wife*, can- 
not be eiitortaiii'od (q). That is, a wife may sue lii'i* husband 
in an action wJucli under the old forms of pl(‘a,din^- woubi 
have been lrov<n* for tlio nu'ovory of her t*-o()(ls, or* for a 
trespass or nuisanoo to land held by Uer a,s lair s(‘j)ara,l.e 
property; but she may not sue him in a, (a’vil action for a 
personal wrong such as assault, libel, or injury by fiegli- 
gcncc. Divorce does not enable the divorced wift^ to sue 
her husband for a personal tort committed during the cover- 
ture (?*). There is not anything in the Act to prevent a 
husband and wife from suing or being sued jointly a.('cord- 
ing to the old practice; the husband is noi. i\diev<‘d from 
liabilit}" for wrongs committed by tlie wif(; dnriiig covert uivj, 
and may still bo joined as a defendant at Jieed (s . I f 
husband and wife arc now jointly sued for tln.‘ wife’s wrong, 
and execution issues against the husband’s property, a, 
tion may possibly be raised wlnflier the liuslTuind is (udilb'd 
to indemnity from the wife’s separate propcaf.y, if in fact 
she has any (t). 

There is some authority for (he doctrine that by the 
common law both infants (vi) and married womcMi (/>) arc 


(/?) Sect, 12. A tr-espassoi* on 
the wife’s separate propei’ty cannot 
justify under the Imsbaiid’s autlio- 
rity. Whether the husband hiins(‘lf 
could justify entering a bouse, his 
wife’s separate property, acquired 
as such before or since the Act, in 
which she is living apart, queer e: 
•Weldon v. J)e Bathe (1881) 31 
Q. B. Div. 339, 54 L. J. 113. 

(r) Phillips V. Barnet (1878) 1 
Q. B. Div. 435, 45 L. J. Q. B. 277. 

(s) SeroJea v. Kattenhurg (1888) 
17 Q. B, Div. 177, 55 L. J. Q. B. 
375, approved in C. A. Baric v. 
Kingsoote [1900] 2 Ch. 585, 89 
L. J, Ch. 725: these decisions are 


now hinding on the (h)nrj; of 
Appeal tliougti not approved by all 
its niomhors: see Oumod v. Peslir- 
[1909] J K. 3h 880, 889, 78 I.. J. 
K. B. 895. 

(f) Sect. 13, wln(jh oxpreMMly 
])rovidoi for anie-niiptial liabilities, 
is ratlier against the cxisfwMKM.- of 
such ji. right. 

(?/) Johnson v. Pie, p. 55, 

(a dictum wider than the decision). 

(v) Wright v. Jjconard (1881) 
11 C. B. N. S. 258, 30 L. J. C. P. 
385, by Erie G. J. and Bylcs J., 
against Willes J. and Williams J. 
The judgment of Willcs J. yecnis 
to me conclusive. 



CORPOEATIONS. 


59 


liable only for ‘‘ actual torts such as trespass, which were 
formerly laid in pleading as contra paeem, and arc not in 
any case liable for torts in the nature of deceit, or, in the 
old phrase, in actions which “sound in deceit.” But this 
does not seem acceptable on principle. 

As to corporations, it is evident that personal injuries, 
in the sense of bodily harm or offence, cannot be inflicted 
upon them. Neither can a corporation be injured in respect 
of merely personal reputation. It can sue for a libel affect- 
ing property, but not for a libel purporting to charge the 
corporation as a whole with corruption, for example. The 
individual of&ccrs or members of the corporation whose action 
is reflected on are the only proper plaintiffs in such a case (a?; . 
It would seem at first sight, and it was long supposed, that a 
corporation also cannot be liable for personal wrongs ;?/;. 
But this is really part of the larger question of the liability 
of principals and employers for the conduct of persons em- 
ployed by them; for a corporation can act and become liable 
only through its agents or servants {z ^ . In that connexion 
we recur to the matter further on . 


(a;) Majfar of Mahchesta- v. 
Williams [1891] 1 Q. B. 94, 60 
L. J. Q. B. 23. 

(y) The difficulty felt in earlier 
times was of process; not that a 
corporation was metaphysically in- 
capable of doing* wrong, but that 
it was not physically amenable to 
capias or exigent: 22 Ass, 100, 
pi. 67, and other authorities col- 
lected by Serjeant Manning in the 
notes to Maund v. Monmouthshii c 
Canal Go. (1842) 4 Man. & G. 
452, where it was finally docided 
that trespass, as earlier in Yar- 
borough V. BanJc of Bnglai%d (1812) 
16 East 6, 14 R. R. 272, that 
trover would lie against a corpora- 


tion aggregat-e. That a corporation 
may be held liable for the pub- 
lication of a libel, see Whitfield 
V. E, R. Co. (1858) E. B. & E. 
115, 27 L. J. Q. B. 229, 113 R. R. 
568; the libel was contained in a 
telegram sent over the company’s 
line, seemingly in the ordinary way 
of business: cp. Fogg v. Boston 
and Lowell R. Go. (1889) 148 
Mass. 513, and see per Lord Bram- 
well, 11 App. Ca. at p. 254. 

(z) Therefore the opinion of 
Brian C. J. and the Court that a 
corporation cannot trespass, 15 
Edw. lY. 1, pi. 2 (A.D. 1476). 
was inevitable at a time when the 
doctrine of respondeat superior was 
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The gTostcst rliffieultj lias booji .foJt in lliost^ kinds ot* 
cases whore “nialicoii} fact” — acitual ill-will or (^vi,l rnotivn^ 
-has to be proved; but in the strongesl; ease, that of nuili- 
eious proseeulioii, tJi(‘ objetd.ion may now bo eonsMlered, iin- 
.(•(‘nable {a). 

Where bodies of persons, iDeorpora.t.ed or not, aix*. intnistt'-d 
with the management and maintoiianco of works, or the 
performance of otlier duties of a public nature, they are in 
their corporate or quasi-corporate capacitj'' responsible for 
the proper conduct of their undertakings no less than if they 
were private owners: and this whether th(‘y deriv(' any profit 
from the undertaking or not (6). 

The same principle has been applied to lh(‘ managmmMit 
of a public harbour by the executive governniont of a. Mril.ish 
colony (e). The rule is subject, of course, to th('. spec.ial 
statutory provisions as to liability and rc'nieMies that; may 
exist in any particular case (d) . 


still unformed. Obviously Ji cor- 
poration, whatever kind of person 
it is, cannot trespass in its proper 
pei^n. See L. Q. R. xxvii. 233. 
Qu(Bi'e, was it ever thoug^hfe that 
case would lie tliough ta'espaaa 
would not? 

(a) It was abandoned by counsel 
in Cornford v. Carlton Bank 
[1900] 1 Q. B. 22, 68 L. J. Q, B. 
1020, C. A.; and in Ciivzem' TAfe 
Assurance Co. v. Brown [1904] 
A. O. 423, 73 L. J. P. O. 102, 
the Judicial Committee (Lord 
Macnaghten, Lord Davey, Lord 
Lindley, and Sir A. Wilson), up- 
holding an action for a libel pub- 
lished in the company’s supposed 


interest by one ol* il-s servants, in- 
timated a clear <^|)iniou that th,<^ 
same priindplo applicis io inalic.ions 
prosecution. 

(6) Merset/ Docks Trusituis v. 
Gibbs (1861-6) L. R. 1 U. L. 93, 
11 n. L. C. 686, 35 L. i). Ex. 225, 
145 R. R. 385; moo the v<ny full 
and careful opinion of th(^ judgesi 
delivered by Blacjkimrn J’., L. R. 
1 II. L. pp,. 102 sqq.y 145 R. R, 
394, in which the previous antlio- 
ritios are reviewed; The Bearn 
[1906] P. 4.8, 75 L. J. P. 9, C. A. 

(c) Reg. V. Williams (appeal 
from New Zealand) (1884) 9 App. 
Ca. 418. 

{d) L. R. 1 H. L. 107, 110. 
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2. Effect of a Party's Death. 

We have next to consider the effect produced on liability 
for a wrong by the death of either the joerson wronged or 
the wrong-doer. This is one of the least rational parts of 
our law. The common law maxim is actio personalis morifiir 
cum persona, or the right of action for tort is put an end to 
by the death of either partT^ even if an action has been, 
commenced in his lifetime. The maxim “is one of some 
antiquity, but its origin is obscure and post-classical ’’ (e ] . 
Causes of action on a contract are quite as much “ personal " 
in the technical sense, but, with the exception of promises 
of marriage, and (it seems) injuries to the person by negli- 
gent performance of a contract, the maxim does not apply 
to these. In eases. of tort not falling within statutory ex- 
ceptions, to be presently mentioned, the estate of the person 
wronged has no claim, and that of the wrong-doer is not 
liable. Where an action on a tort is referred to arbitration, 
and one of the parties dies after the hearing but before the 
making of the award, the cause of action is extinguished 
notwithstanding a clause in the order of reference providing 
for delivery of the award to the personal representatives of 
a party dying before the award is made^;; Such a clause is 
insensible with regard to a cause of action in tort; the agree- 
ment for reference being directed merely to the mode of trial, 
and not extending to alter the rights of the parties (/) . A 
very similar rule existed in Homan law, with the modifica- 
tion that the inheritance of a man who had increased his 
estate by dolus was bound to restore the profit so gained, 
and that in some cases heirs might sue but could not be 


(e) Bowen and Pry L. »TJ., 
’Finlay v. Chirney (18S8) 20 Q. B. 
Div. 494, 502, 57 I*. J. Q. B. 247; 
see this judgment on the history 
of idle maxim generally, and Prof. 


Goudy in Essays in Legal Historj', 
ed. P. Vinogradbff, Oxford, 1913, 
at pp. 210 sqq. 

(/) Boivh&r V. Evatis (1885) 15 
Q, B. Div. 565, 54 L. J. Q. B. 421. 
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mo<l{g). Wlictlier dcrivod from a hasty following oF tlic 
Roman rule or otherwise, the common law knew no su(*.h 
A'afiations; the maxim was ahsoliite. At one time it mav 
have boon justified by tlie vindictive and (juasi-ci'iniinal 
eharactor of suits for civil injuri<^s. A proet'ss wln(.*.h is 
still felt to bo a substitute for private war nia.y scMun in- 
capable of being continued on behalf of or against a dead 
man’s estate, an impersonal abstraction represented no doubt 
by one or more living persons, but by persons who need not 
be of kin to the deceased. Some such feeling seems to be 
implied in the dictum, “ If one dotli a trespass to me, and 
dieth, the action is dead also, because it should 1)0 incon- 
venient to recover against one who was not party to tin? 
wrong” ( 7 i). Indeed, the survival of a cause ol* aclion was 
the exception in the earliest English law ii). 

.But when once the notion of veaigeanco has been pui a,si(lt^, 
and that of compensation substituted, the j’uh' artio pcrmfialU 
ynorihir cum persoym seems to be without plausible ground. 
First, as to the liability, it is impossible to stM) wiry a. wrong- 
doer’s estate should evor be exempted from making satis- 
faction for hisw^rongs.'; It is bettor that tlioMTsiduM.ry legal 
should bo to some extent cut short than that the person 
wronged should ho deprived of redress. Th(' lega.l.ee can 
in any case take only what prior claims L'avo for him, and. 
there will be no hardship in his taking subject to all obliga- 
tions, cx delicto as well as ex coniractu, to which liis testator 
was liable. Still less could the reversal of th.e ruh' be a 
just cause of complaint in the case of intesta/te successioji. 

(<7) I. iv. 12, perpetuis ©tj wmfUfi in the Eng-lirtli maxim ia 
tt'mporaHbus actionibna, 1. An- nothing l)ufc a mkreading of 
other difference in favour of th© poetiidis. 

Roman law is that death of a (70 Newton C. in Year-Book 
party after litis contestatio did not 19 Een. VI. 66, pi. 10 (a.d. 14.40- 
abate the action in any case. It 41), 
ha.s been conjectured that pev- ‘ (i) 20 Q. B. Biv. 503. 
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Then as to the right: it is supposed that personal injuries 
cause no damage to a man’s estate, and therefore after his 
death the wrong-doer has nothing to account for. Butjbhis 
is^tentijnes^not so in fact- And, in any case, why should 
the law, contrary to its own principles and maxims in other 
departments, presume it, in favour of the wTong-doer, so 
to be? Here one might almost say that omnia fraemmuntur 
:p'0 spoliator e. Personal wrongs, it is allowed, may ‘‘ operate 
to the temporal injury” of the personal estate, but without 
express allegation the Court will not intend it (&), though 
in the case of a wrong not strictly personal it is enough if 
such damage appears by necessary implication (Z). The 
burden should rather lie on the wTong-doer to show that the 
estate has not suffered appreciable damage. But it is need- 
less to pursue the argument of principle against a rule w^hich 
has been made at all tolerable for a civilized country only 
by a scries of exceptions (m) ; of which presently. 

The rule is even ^ this extent, that the death of 

a human being cannot be a cause of action in a civil Cou;rt 
for a person not claiming through or representing the person 
killed, who in the case of an injury short of death would 
have been entitled to sue. ^A master can sue for injuries 
done to his servant by a w-rongful act or neglect, whereby 
the service of the servant is lost to the master. But if the 
injury causes the servant’s death, it is settled law% as the 
House of Lords has declared {n), that the master’s right to 
compensation is goneJ This rule was justified in elaborate 
opinions by the late Lord Parker and by Lord Sumner. It 
does not depend on the maxim ‘‘actio personalis,” &c., and 

ije) CJiamh&t'Mn v. Williamscn, (m) Cp. Bentham, Trait^s de 
2 il. & Sf. at p. 414r, 15 R. R. at Legislation, vol. ii, pt. 2, o. 10. 
p. 297. («) Admiralty Commra. v. S^. 

(1) TwyorosB v. Grant (1873) 4 AmenJea [1917] A. C. 38, 86 L. 3. 
O. P. Div. 40, 48 L. J. 0. P. 1. P. 58. 
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has nothing to do with llomaji law. 'rii(‘ reasons given ar(, 
purely historical, and amount to a dtmial i.hat tlu' eomnion, 
law over allowed an action oi." trespass oii J’aels a-nioiinting- 
to a Mon\', at any rate when tlu^y did not include a.iiy cause 
of action that could be allogcnl without alleging a. {‘(dony. 
But homicide is presumably felonious, IL'iice no civil action 
could be allowed for causing the death of a human being. 
The affinity of the rule, if any, is with the principle, long 
recognized but never properly defined till our own timc\ 
of trespass being “merged in felony,” with wliich we shall 
di'al later under the head of Bomedies. Both these very 
learned opinions indicate a feeling that a master’s a(‘,ii()ii 
for loss of. service is itself no better than a surviving 
archaism in our modern law and docs not deservo onconragc'- 
mont. As the authorities arc uniform and the decu'sion ol' 
tile House final, no n&wiful purpose would boscu’vt'd by furl her 
discussion (o). Novortholoss damages arising from ihc death 
of a person may be recovered where the ca.uso of action is 
in itself independent of the death (p ) , 


We now proceed to the exceptions. The first a.mGndnif‘nt 
was made as long ago as 1330, by the statute 4 Kd. Ill, 
c. 7, of which the English version runs thus: 

Item, whereas in times past executors have not had ticti(jiis 
for the trespass done to their testators, as of the goods and 
chattels of the same testators carried away in their lifc^, and 
so such trespasses have hitherto x'emained unpunished; il. 


(o) See, however, a note sig-ned 
W, S. H. in L. Q. R. xxxiii. 107. 
The chief earlier authorities are 
JBaJeer v. Bolton (1808) 1 Camp. 
493, 10 R. R. 734; Oshorn v. Gilleit 
(1873) L. R. 8 Ex, 88, 42 L. J. Ex. 
53, where Bramwell B. dissented 
vigorously ; Clark v. London 
General Omnibus Co. [1906] 2 


K. B. 648, 75 L. J. K, B. 907. Ah 
to the law of Scotland, L. Q. R. x. 
182. The Englisii rule is received 
in Canada and the United States. 
See [1914] P. at p. 176. 

(j?) Jackson v. Watson ^ Botv^ 
[1909] 2 K. B. 193, 78 L. J. K. B. 
587, C. A. (not a case of tort). 
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is enacted that the executors in such cases shall have an 
aetion against the trespassers to recover damages in like 
manner as they, whose executors they be, should have had 
if they were in life. 

The right was expressly extended to executors of executors 
by 25 Ed. III. st. 5, c. 5, and was construed to extend to 
administrators (g). It was held not to include injuries to 
the persQ-n or to the testator’s freehold, and it does not include , 
personal defamation, but it seems to extend to all other 
wrongs where special damage to the personal estate is 
shown (r). 

Then by 3 & 4 WiU. IV. c. 42 (a.d. 1833) actionable 
injuries to the real estate of any person committed within 
six calendar months before his death may be sued upon by 
his personal representatives, for the benefit of his personal 
estate, within one year after his death: and a man’s estate 
can be made liable, through his personal representatives, for 
wrongs done by him within six calendar months before his 
death “ to another in respect of his property, real or per- 
sonal . ” In this latter case the action must he brought against 
the wrong-doer’s representatives within six months after they 
have entered on their office. Under this statute the executor 
of a tenant for life has been held liable to the remainderman 
for waste or nuisance committed during the tenancy (s) . If 
the injury is of a continuing nature and creates a, continuing 
cause of action it is immaterial that nothing active was done 
six months before the death {t ) . 


See note to Fhichon’s case, 9 
Co. Rep. 89 a, vol. v. p. 161 in 
ed. 1826. 

(r) Tu>ycr<)ss v. Grant (1878) 4 
C. P. Div. 40, 45, 48 L. J. O. P. 
1; Haichard v. Mege (1887) 18 
Q. B. D. 771, 56 L. J. Q. B. 397, 

P. — T. 


Oakey v. Dalton (1887) 35 Cli. D. 
700, 56. L. J. Ch. 823. 

(s) Woodhouse V. Walker (1830) 
5 Q. B. Dlv. 404, 49 L. J. Q. B‘. 
609. 

(i) Jenks v. Viscount Clifden 
11897] 1 Ch. 694, 66 L. 5. Ch. 338. 

5 
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. '.Nothing in those statutes affoots the ease ol: a ptjrsonal 
injuxy causing de.ath, for which according to the maxiiin 
there is no remedy at all. It lias heen iittoinptod t.o maintain 
(^at damage to the personal estate by reason of a- personal 
injury, such as expenses of medical attendaneo, and loss of 
income through inability to work or attend to business, will 
bring the case within the statute of Edward III. But it is 
held that ‘‘where the cause of action is in substance an 
injury to the person,” an action by personal representatives 
cannot be admitted on this ground: the original wrong itself, 
not only its consequences, must be an injury to property (it). 


Railway accidents, towards the middle of the nineteenth 
century, brought the hardship of the common law rule inlo 
prominence. 'man who was maiqjiod or reduced to imbe- 
cility by the negligence of a railway company’s servants 
might recover heavy damages. If he died of bis injuri{\s, 
or was killed on the spot, his family might bo ruined, but 
there was no remciciy') This state of things brought about 
the passing of Lord Caixipbeirs Act (9 & 10 Viet. o. 93, 
A.D. 1846), a statute extremely characteristic of English 
legislation (a?) . ^Listead of abolishing the barbarous rule 
' which was the root of the mischief complained of, it created 
a new and anomalous kind of right and remedy by way of 
exception. It is entitled “An Act for oompensating the 
Families of Persons killed by Accidents”: it oonCors a., 
■ right of action on the personal representativevs of a person > 


('«) PicUinff V. G. E. R. Co, 
(1S82) 9 Q. B. Di. no, 51 L. J. 

Q. B. 453; cp. Leggott v. G, N,. 

R, Co. (1876) 1 Q. B. I>. 599, 
45 L. J. Q. B. 557; the earlier 
case of RmdsJiaw v. Lancashire 
and Yorkshire R. Go. (1875) L. B. 
10 C. P. 189, 44 L. J. O. P. 148, is 
doubted, but distinguished as being 
on an action of contract. 


(u;) TJie official Hhoi*t title of the 
Act is now The Fatal Aceddouts 
Act, 1846. It appears to have been 
suggested by the law of Scotland, 
which already gave a remedy: see 
Make V. Midland R. Co, (1852) 
18 Q. B.. 93, 21 L, J. Q, B. 233. 
88 B. B, 543 (in argument for 
plaintiff). 
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whose death has been caused by a wrongful act, neglect, or 
default such that if death had not ensued that person mighit 
have maintained an action (y); but the right conferred is 
not for the benefit of the p ersonal .estate >. but f or. the benefit 
jof the wife,... husband, parent, and child (^f) of the person 
whose death shall have been so caused.” The action must 
be commenced within twelve calendar months (a) after the 
death of the deceased person (s. and this overrides any 
other special statutory limitation that might have been appli- 
cable to an action brought by the deceased person if the 
injury had not been fatal (b). Damages have to be assessed^ 
according to the injury resulting to the parties for whose 
benefit the action is brought, and apportioned between them 
by the jury (c). The nominal plaintiff must deliver to the 

(f/) Accordingly, where an alien 
conld himself have maintained an 
.action here on a cause of action 
arising out of the jurisdiction, his 
representatives can sue under the 
Act: JDavidson v. Bill [1901] 2 
X. B.. 606, 70 L. J. K. B. TSS 
(Kennedy and Pliillimore JJ.)? 

■dissenting from Adam v. British 
and Foreign S8, Co, [1898] 2 

Q. B. 430, 67 L. J. Q. B. 844 
(DarUng J,). 

(s) “Parent” includes father 
and mother, grandfather and 
grandmother, stepfather and step- 
mother. “ Child ” includes son 
and daughter, grandson and 
granddaughter, stepson and step- 
daughter: sect. 5. It does not in- 
clude illegitimate children: Bickin^ 
son V. N. E. R, Co, (1863) 2 

H. & O. 735, 33 L. J. Ex. 91, 133 

R. R. 769. There is no reason to 
doubt that it includes an unborn 
ehild. See The George and 
Richard (1871) L. B. 3 A. & E. 

-466, wbieb, however, is not of judi- 

5 ( 2 ) 


cial authority on this point, tor a 
few months later (Smith v. Brown 
(1871) L. R. 6 Q. B. 729) the 
Court of Queen’s Bench held in. 
prohibition that the Court of Ad- 
nuralty had no jurisdiction to en- 
tertain claims under Lord Camp- 
bell’s Act; and after some doubt 
this opinion was confirmed by the 
House of Lords: Seward v. The 
Vera Cruz (1884) 10 App. Ca. 59, 
overruling The Franconia (1877) 
2 P. D. 163. 

(a) Ext-ended to two years, as 
to claims against vessels, by tbei 
Maritime Conventions Act, 1911: 
The Caliph [1912] P. 213. 

(5) British Columbia Electric R, 
Co. V. Gentile [1914] A. O. 1034, 
83 L. J. P. C. 353, on the prin- 
ciple that the causes of action are 
different, see p. 70, below. 

(o) Where a claim of this hind is 
satisfied by payment to executors 
without an action being brought, 
the Court will apportion the fund; 
in proceedings taken for that pu,c- 
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defendant particulars of thoise parties and of tixe nature of 
the claim made on their behalf. 

By an amending Act of 1864, 27 & 28 Vi(!t. (i. D/), if 
there is no personal representative o£ the person whoso death 
has been caused, or if no action is brouglil by pKU'soiual 
representatives withiji six months, all or tiny ol? tlie persons 
for whoso benefit the right of action is given by Lord Camp- 
bell’s Act may sue in their own names (<?/). 

The principal Act is in, accurately entitled to begin with 
(for to a lay reader ‘‘ accidents ” might seem to include 
inevitable accidents, and again, ‘'accident’' does not include 
wilful wrongs, to which the Act does apply); nor is this 
promise much bettered the performance of its onaoting 
part. It is certain that the right of action, or at any rate 
the right to compensation, given by I he slatiitc is not the 
same which the person killed would havxi had if lie Iiad 
lived to sue for his injuries. It is no answi'i* !(/ ii claim 
under Lord Campbell’s Act toi show that the deceascul would 
not himself have sustained pecuniary loss. “ The statute 
, . . gives to the personal representative a cause of a(‘.tion 
beyond that which the deceased would have had if he had 
survived, and based on a different principle ” (c). But " the 
statute does not in terms say on what principle the action 
it gives is to be maintAinablo, nor on what principle tho 
damages are to be assessed; and the o,nly way to aseerlain 
what it does, is to show what it does not mean ” (/). It 
has been decided that some appreciable pecuniary loss to 
the beneficiaries (so wc may conveniently call the parties 

pose in the Chancery Division, in shares” (marginal note), 
like manner as a jury could have (e) Erie 0. J., Pym v. G. iV. R, 
done: JBulmer v. JBulmer (1883) 25 Co, (1863) Ex. Oh. 4 B, & S. at 
Ol. D. 409, 53 L. J. Oh. 402. p. 406. 

(<Q Also hy sect. 2, “money paid (/) Pollock 0. B. in Pranlilin v. 
into Court may be- paid in one sum, E. B. Ji. Co, (ISSS) 3 H. & N, at. 
without regar » its division into p. 213, 117 E‘. R. 659. ' 
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for whoise benefit the right is created) must be shown; 
they cannot maintain an action for nominal damages (g); 
nor recover what is called Bolatkim in respect of the bodily, 
hurt and suffering of the deceased, or their own affliction Qi ) ; 
they must show reasonable expectation of peeunw 
fit, as of right or .otherwise,'’ had the deceased remained alive. 
But a legal right to receive benefit from him need not be 
shown (i), and it is not necessary that he should have been 
actually earning anything or contributing to the sup- 
port of the plaintiff in his lifetime (/c) . ; Thus the 

fact that a grown-up son has been in the con- 
stant habit of making presents of money and other things 
to his parents, or even has occasionally helped them in bad 
times (Z), is a groun d of expecta tion to be taken into account 
in assessing the loss sustained; and the loss of service gra- 
tuitously rendered by the deceased is sufficient damage to 
support the action (m). Funeral and mourning expenses, 
however, not being the loss of any benefit that could have 
been had by the deceased person’s continuing in life, are 
not admissible {n). By statute (o), insurance m.oneys paid 


(^) DuoTcworth v. Johnson 
(1859) 4 H. & N. 653, 29 L. J. Ex. 
25, 118 R. R. 667. 

(Ji) Blake v. Midland R, Co, 
(1852) 18 Q. B. 93, 21 L. J. Q. B. 
233, 88 R. R. 543. Ih Scotland 
it is otherwise: 1 Macq. 752 n. 

(%) Franklin v. 8, E. R. Co. 
(1858) 3 H. & N. 211, 117 R. R. 
658. 

(Jc) Taf Vale R. Co. v. Jenkins 
[1913] A. O. 1, 82 L. 5. K. B. 49. 

(Z) Eethe-Hiigton v. E, E. R- 
Co. (1882) 9 Q. B. D. 160, 51 
L. J. Q. B. 495. 

(m) Bong v. Ilumm % Co. 


[1915] 1 K- B. 627, 84 L. J. K. B. 
918. 

(n) Ealton v. S. E. R. Co. 
(1858) 4 C. B. N. S. 296, 27 L. J. 
O. P. 227, 114 R. R. 726, closely 
following Franklin v. /S'. E. R. 
Co.y note (0, above. See further 
as to the proper directions to 
a jury, Rowley v. L. N. W. 
R. Co., Ex. Ch. (1873) L. R. 8 
Ex. 221. 

(p) Fatal Accidents (Damages) 
Act, 1908, 8 Edw. VII. c. 7. The 
rather minute distinction taken in 
Grand Trunk R. of Canada v. 
Jennings (1888) 13 App. Oa. 800, 
58 L. J. P. O. 1, is therefore not 
applicable here. 
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or payable on the death ot tlu'- d<‘(,‘(*jis(Kl ju’e not lo bii tjikou 
into account in asso.^sing* da lungers. 

The intoresis conferred by the Act o.n tln^ sc^vcn'al bono'- 
ficiaries are distinct. Itiisino answer to a (Jaiiu on bobalT 
of some of a man's children who art* bvft jx^orer that taJLl 
his children, taken as an undivided class, liave gol the whole 
of his property (p). 

It is said that the Act does not transfer to rcpn‘sen;ta“ 
fives the right of action which the ]-)orson killed would havo 
had, “ but gives to the representative a totally ju‘\v right 
of action on different principles’" (q). Accordingly the 
representative is not bound by a special statutory limitation 
imposed on his predecessor’s common law rigid of aiUioii (r). 
Nevertheless the cause of action is so far tlu' sanu' tbal 
if a person who ultimately dies of injuries (^a.UH(‘d by a. 
wrongful act or neglect has aeccj)tc?{l salisfaciion for ilnmi in 
his lifetime, an action under Lord Campbtdl’s A(^t is not 
afterwards maintaiimblo (s). For the injury siu'd on must 
in the words of the Act, be “such as Would, if df'alJi liad, 
not ensued, have entitled the party injured to maintain an 
action and recover damages in respect lherfH)f; " and lliis; 
must mean that ho might immediately before his di'atb have 
maintained an action, 'which, if ho had already recovered or 
accepted^ compensation, ho could not do. 

In Scotland, as we have incidentally seen, the surviving 
kindred are entitled by the common law to compensation in 
these cases, not only to the extent of actual dam'ag(‘, but by 

(p) Pym V. G, iY. R. Co, {q) 18 Q. B. at p. 110, 

(1863) 4 B, & S'. 3^6, 32 L. J. (;) Bnfish Cohimhw Rleclrie R, 

Q. B. 377, 120 Br. E. 778. The Co.^s oaae, p. 67, n. (b), above, 

deceased liad settled real estate on (s) Read v. G, R. R, Co, (1868) 

his eldest son, to whom other L. R. 3 Q, B. 556, 37 L. T. Q, B. 

estates also passed as heir-at-law. 278. 
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wav of solatium. In the United States there exist almost 
everywhere statutes generally similar to Lord Campbeirs 
Act; but they differ considerably in details from that Act 
and from one another. The tendency seems to be to confer 
on the survivors, both in legislation and in judicial eonp 
struction, larger rights than in England. 

In one class of eases there is a right to recover against 
a wTong-doer's estate, notwithstanding the maxim of acti<o 
personalis, yet not so as to constitute a formal exception. 
When it comes to the point of direct conflict, the maxi'm 
has to prevail. 

As Lord ilansfleld staled the rule, “ where property is 
acquired which l)onelits the testator, there an action for the 
value of the property shall survive against the executor (/). 
Or, as Bowen L. J. more fully expressed it, the cases under 
this head are those in , which property, or the proceeds 
or value of property, belouging“ to another, have been appro- 
priated by the deceased person and added to his owm estate 
or moneys.’' In such cases, inasmuch as the action brought 
by the true ow-ner, in W’hatever form, is in substance to 
recover property, the action does not die wdth the person, 
but “ the property Oir the proceeds or value which, in the 
lifetime of the wrong-doer, could have been recovered from 
him, can be traced after his death to his assets ” (by suing^ 
the personal representatives) ‘‘ and recaptured by the right- 
ful owner there.” But this rule is limited to the recovery 
of specific acquisitions or their value. It does not include 
the recovery of damages, as such, for a wTong, though the 
wrong may have increased the wrong-doer's estate in the 
sense of being useful to him or saving him expense 

(0 Jlamhly v. Trott, 1 Cowp. spect of an act of their testator in 
375. his Ufetimo in any form of action 

(w) The technical rule was that in which the plea was not guiky: 
executors could not be sued in lo- Hamhly v. Tvott, 1 Cowp. 375. 
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If A. wrougflully gets and carries away coal from a. niino 
under B’s land, and B. sues for tlio valine of I he c!oaI and' 
damages, and inquiries are (.lire(‘l.(‘<l, jamding whi(‘li A. (Ii(\s, 
B. is entitled as agaaiisl A.\s (‘sta(:(^ to (lu* \"a.In(^ of I.Ih'J 
coal wrongfully taken, hut not to daniag(‘S for (ho tise af 
the passages through whieli tlie coal was earriod out, no3'» 
for the injury to the mines pr the surfaeo of tlic gTOundJ 
consequent on A/s w’.orldngs (x). 

Again, A., a manufacturer, fouls a stream with refuse 
to the damage of B., a lower riparian owner; B. sues* A., 
and pending the action, .and more than six months after 
its commencement (y) A. dies. B. has no cause of action 
against A.’s representatives, for there has boon no specilio 
benefit to A/s estate, only a wrong for wliich B. might in 
A.’s lifetime have recovered unliquidated damages (:r). 

The like law* holds of a director of a comjvany who htis 
committed himself to false roprosenf ations in tlio prospectus, 
whereby persons have been induced to take shares, and have 
acquired a right of suit against the issuers. II; he diosi 
before or pending such a suit, his estate is not liable (r/|). 
In short, this right against the oxecutors or admiiiistila- 
tors of a wrong-doer can be maintained only if there m 
“some beneficial property or value capable of being 
measured, followed, and recovered (?;). For the rest, the 
dicta of Sir George Jesscl and of the Lords Justices are suoli 
as to make it evident that the mvaxim which they felt boiuud 
to enforce was far from commanding* tlieir ajiproval. 


(a:) Phillips v, Ilomjnuj (1883) 
24 Ch. I>iv. 439, 454, 52 L. J. Ch. 
833. Th-e authoriti'Cs are fully 
examined in th^ judgment of 
Bowen and Cotton L. JJ. As to 
allowing interest in such cases, see 
Phillips V. II am fray [1892*] 1 Ch. 
465,61 L. J. Ch. 210, C. A. 


(y) 3 & 4 Will. IV. o. 12, p. 65, 
above. 

(z) KirJf. V. TaU (1882) 21 Ch. 
Biv. 484, 52 L. J. Ch. 224. 

(«) Peek, V. Gurney (1873) L. R. 
6 II. Li. at p. 392. 

(5) 24 Ch. D. at p. 463. 
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2a . — Asdgnment. 

Eights of action in tort are not assignable (c). 


3 . — Liability for the Torts of Agents and Servants, 

Whoever commits a wrong is liable for it himself. It 
is no excuse that he was acting, as an agent or servant, 
on behalf and for the benefit of another (d). But that other 
may also well be liable: and in many cases a man is held 
answerable for wrongs not committed by himself. The rules 
of general application in this kind are those concerning the 
liability of a principal for his agent, and of a master for 
his servant. Under certain conditioois responsibility goes 
farther, and a man may have to answer for wrongs which, 
as regards the immediate cause of the damage, are not those 
of either his agents or his servants. Thus we have cases where 
a man is subject to a positive duty, and is held liable for 
failure to perform it. Here, the absolute character of the 
duty being once established, the question is not by whose 
hand an unsuccessful attempt w-as made, whether that of 
the party himself, or his servant, or of an independient 
contractor ” (e),ibut whether the duty has been adequately 
performed or not. If it has, there is nothing more to be 
considered, and liability, if any, must he sought in some other 
quarter (/).: If not, the non-performance in itself, not the 
causes or conditions of non-performance, is the ground of 
liability. Special duties created by stature, as conditions 


(c) THs really does not need 
authority, but see, if required, 
J)efries v. Mihie [1913] 1 Ch. 98, 
82 L. J. Ch. 1, O. A. 

(d) Cullen V. Thomson's Trus- 
teen and Kerr (1862) 4 Macq. 424, 
432, 9 Jur, N. S. 85, 134 R. R. 
763- For the contract of agency 
or service cannot impose any 


obligation on the agent or servant 
to commit or assist in the com- 
mitting of fraud,” or any other 
wrong. 

(e) The distinction will be ex- 
plained below, 

(/) See Hj/ams v. JVebster 
(1868) Ex. Ch. L. R. 4 Q. B. 138, 
38 L. J. Q. B. 21. 
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attached to the grant of <‘X(‘-(!]>tioniiI riglif.s or ollKn'wiso. 
afford the chief e.vauiplos of this kind. Here (ho liahijitjy; 
attaches, irrespective of any question of agoiiey or ixTsonal 
negligence, if and when (he conditions imposed liy (he la-gis- 
lature are not satisfied (ff)- 

There occur likewise, in special cireninstanees, duties of 
this kind imposed by the common law. Such are the.iluties 
of common carriers, of owmers of dangerous animals or otlujr 
things involving, by their nature or position, spi'cial risk of 
harm to their neighbours; and such, to a limited e.vtent, is 
the duty of occupiers of fixed property to have i( in reason- 
ably safe condition and repair, so far as tha( end can 
assured by the due care on the part not only of (hemselve.s 
and their servants, hut of all concerned. 

The degrees of responsibility may ht' (hus arranged, begin- 
ning with the mildest: 

(i) For oneself and specifically aulhoriz(‘d agents (this 
holds always).' 

(ii) For servants or agents generally (limited to course 
of employment). 

(iii) For both servants and indejiendont contractors 

(duties as to safe repair, &c.). 

(iv) For everything but vis major (exceptional: some 

cases of special risk, and, anomulously, cc'rfain 
public occupatio-us). 

Apart from the cases of exceptional duty where the respon- 
sibility is in the nature of insurance or warranty, a man 
may be liable for another’s wrong — 

(1) As having authorized or ratified that particular 
wi’ong: 

ig) Gray v. ?%aien (186i) Ex. C. A.; cp. v. Wlmhledon 

Ch. 5 B. & S. 970, 34 L. J. Q. B. Urban C&uneil [1899] 2 Q. B. 72, 

256, 136 B. R. 833; Bardal-er v. IlolUday v. National Todcfhone 

Idle Biatrict CorneH [1896] 1 C'c., i5. 392; 68 L. J. Q. R. '704, 

Q. B. 335, 65 L. 3. Q. B. 363, 1016, (joth in 0. A. 
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(2) As standing to the other person in a relation making 
him answerable for wrongs committed by that per- 
son in virtue of their relation, though not speci- 
ficially authorized. 

The former head presents little or no difficult3^ The- 
latter includes considerable difficulties of principle, and is 
often complicated wdth troublesome questions of fact. 

i It scarce needs authority to show that a man is liable 
for wrongful acts wdiieh have been done according to his 
express command or request, or which, having been done 
on his account and for his benefit, he has adopted as Iiisr 
own. A trespasser miay be not only he who does the act, 
but who commands or procures it to be done . . . who? 
aids or assists in it . . . or who assents afterwards " (A)-| 
This is not the less so because the person employed tO' 
do an unlawful act may be employed as an “ independent 
contractor,” so that, supposing it lawful, the eny^loycr would 
not be liable for his negligence about doing it. A gas 
company employed a firm of contractors to break open la 
public street, having therefor no lawful authority or excuse: 
the thing contracted to be done being in itself a public- 
nuisance, the gas company was held liable for injury caused 
to a foot passenger by falling over some of the earth and 
stones excavated and heaped up by the contractors li).\ A 
point of importance to be noted in. this connexion is that only 
such acts bind a principal by subsequent ratification as were 
done at the time on the principals behalf. \Vhat is done, 
by the immediate actor on his own account cannot be effec- ; 
tually adopted by another; neither can an act done in the 
name and on behalf of Peter be ratified either for gain .or- 

(A) De Grrey C. J. in BarJset' v. (t) JEllis v. S7iejffield Gas Con-- 
BraUm. (1773) 2 W. Bl. Sm. sumers Co. (1853) 2 E. & B. 767^ 
Bigelow L. C. 235. 23 L. 3. Q. B. 42, 95 R-. B.. 792. 
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ifor loss by John. “ Eatum quis habere non potest, quod 
ipsius nomine notii est gestum ” (fc) . 

The more general rule governing the other and more dilii- 
«eult branch of the subject was expressed by Willes J. in ,a 
judgment which may now be regarded as a classical 
:.authority . “ The master is (answerable for every such wrong 

of the servant or agent as it committed in the course of the 
^service and for the master’s benefit, though no express com- 
mand or privity of the master be proved ” (1). 

Some difficulty has arisen from the use in this judgment 
*of the words “for the master’s benefit.” It is clear that 
actual benefit need not bo shown to have accrued to the 
master. But it is not so clear in, what cases it is material 
that the servant intended the master’s benefit; in many it 
•certainly is not. On principle there seems to be a con- 
siderable distinction between the positions of a person dealing 
with an agent as representing the principal in the way of 
his business, and in reliance on the agent’s ostensible autho- 
rity, and of a strang-er who happens to bo injured by the 
servant’s want of care in doing something attended with 
more or less risk to the public. 

I In the former class of cases it is now held that even 
|if the agent has abused his authority for his own purposes 
^^n a transaction of an authorized class the principal is bound. 
/A solicitor is liable to a client from. whom his managing 
/•clerk has fraudulently taken a conveyance to himself, under 


• (A) WiUon V. Turn man (1843) 6 
3£an. & G-. 236, 64 R. R. 770; and 
Serjeant Manning’s note, 6 Man. 
& G-. 239, 64 R. R. 773. 

(V) Harwich v. English- Joini 
Stock Bank (1867) Ex. Ch. L. R. 
2 Ex. 259, 265, 36 L. J. Ex. 147. 


The main point of -the decision is 
that fraud is herein on the same 
footing as other wrongs; of which 
in duo coui-se. . On the facts there 
was not, nor could be, any ques- 
tion of the bank manager having 
acted for any private end of his 
own. 
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the pretence of effecting a aale advised by himself for that 
very purpose (m). So the House of Lords has decided not- 
withstanding a formidable show of authority for a literal 
.unqualified reading of Willes J.’s text. The clerk is indeed 
not authorized to be fraudulent either for his employer’s 
benefit or for his own, but neither is he authorized to be 
negligent; the employer cannot be bound by his servanfs 
blunder or misdirected zeal and excused if the servant adds^ 
the delinquency of cheating the employer himself as well, 
as the client {n). 

Under the other head, where the, injury is, as regards- 
the sufferer, merely casual, it is evident that so long as 
the act complained of was done in the usual course of employ- 
ment the servant’s intention is immaterial. Probably he 
had no specific intention, and was tliinking mainly, if at 
all, of his own interest in getting through the work. Hut 
we shall meet presently with a somewhat rare .class of eases- 
in which the manifest facts are ambiguous, and there! is a 
question whether the servant was acting from misguided, 
zeal for the business or some extraneous motive x>f his own. 
Here the intention, being found as a fact, iwill turn thie» 
scale (o) . Nothing in the recent authorities appears to affect 
this, nor does it seem inconsistent with the rule established 
for more normal cases. 


(w) Lloyd V. Grace Smith ^ Co, 
[1912] A. C. 716, 81 L. J. K. B. 
1140, r-eversing tlie majority Judg- 
ment of the C. A. Intermediate 
authorities and dicta are critically 
discussed. But it is still the law 
that a servant’s trespa.ss wholl 7 » 
outside the scope of his emi>loy- 
ment will not make the master 
liable: Joseph Band, Ltd, v. Craiy 
[1919] 1 Ch. 1, 88 L. J. Ch. 45, 
C. A.’ ‘ ■ ! 

(n) li is not' so clear that 


Willes J. would have agreed witln 
the House of Lords. He might- 
have said that in these cases the 
remedy is on a contract or war- 
ranty, implied in the nature of the- 
transaction, but not in tort. But 
in Armory v. JDelamiriej 1 Sm. 
L. C. 356, where the action was 
in trover, it does not seem that the* 
fraudulent apprentice either in- 
tended or procured any profit 
his master. 

(o) P. 94, below. 
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No reason for the rule, at any rate no satisfying one, is 
'Commonly given in our books. Its importance as to agents 
outside a man’s household belongs altogether to the modern 
law, and it does not seem to be illustrated by any earlyn 
authority (p). Blackstone (i. 417) is short in his state- 
ment, and has no dlher reason to give than the fiction of an 
‘'implied command.” It is currently said, Respmdeat 
mperior, which is a dogmatic statement, not an explanation. 
It is also said, Qm faeit per alium facit per se ; but this is in 
terms applicable onjy to authorized acts, not to acts that, 
.although done by the ^ent or servant in the course of the 
; service,” are specifically unauthorized or even forbidden. 
Again,, it is said that a master ought to bo careful in choos- 
ing fit servants; but if this wore the reason,, a master could 
-discharge himself by showing that the servant for whoso 
wrong he is sued w^as chosen by him with due care, and^ 
was in fact generally w'ell conducted and competent: which’ 
is certainly' not the law. 

A better account was given by Chief Justice Shaw., of 
Massachusetts. "This rule,” he said, "is obviously 
founded on the great principle of social duty, that every 
man in the management of his own affairs., whether by 
himself or by his agents or servants, shall so conduct them' 
•as not to injure another; and if he does not,, and another 
thereby sustains damage, he shall answer for it ” (q). This 


(p) Joseph Brown Q..G. in evi- 
•dence before Select Committee on 
Employers’ Liability, 1876, p. 38; 
Brett L. J., 1877, p. 114. See 
•ca.«es collected by AVigmoro, 
Essays in Anglo-American Legal 
History, iii. 521 sqq, A sort of 
-'exposition of a sheriff’s liability 
for the acts of his deputy may 
be seen in Y, B. 5 Ed. IV. (Long 
*Quinto), p. 5. It may be con- 


jectured that this kind of ofllcial 
responsibility had something to 
do with the establishment of the 
general rule. 

(q) Farwell v. T>o&tQn and 
Worcester Hailroad Corporation 
(1842) 4 Met. 49, and Bigelow 
L. C. 688. The judgment is also 
reprinted in 3 M.acq. 316, and 
in 149 R. R. 262. So, too, M. 
Sainctelette, a modern Continental 
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is., indeed, somewhat too widely expressed, for it does not 
in terms limit the responsibility to- cases where at least 
negligence is proved. But no reader is likely to suppose 
that, as a general rule, either the servant or the master can; 
be liable where there is no default at all. And the ,true/| 
principle is otherwise clearly enounced. I am answerable]' 
for the wrongs of my servant or agent, not because he is!'! 
authorized by mo or personally represents me, but because: j 
he is about my affairs., and I am bound to see that mjy^ j 
affairs are conducted with due regard to the safety of others. 

Some time later the rule was put^ by Lord Cranworth 
.in a not dissimilar form: the master “ is considered as bound 
to guarantee third persons against all hurt arising from the 
rcarelessness ” — ^this of course is not exhaustive — “ of him- 
self or of those acting under his orders in the course of his 
business ” (r). 

The statement of Willes J, that the master ‘‘ has put 
the agent in his place to do that class of acts '' is also to 
be noted and remembered as a guide in many of the questions 
that arise. A just view seems to be taken, though arti- 
ficially and obscurely expressed^ in one of the earliest 
reported cases on this branch of the law: It shall be 
intended that the servant had authority from his master, it 
being for his master’s benefit ” (s). 


The rule, then (on whatever reason founded), being that 
:a master is liable for J:he acts, neglects, and defaults of his 


writer on the subject, well, says: 

La responsibility du fait 
d’autru) n’est pas une fiction in- 
veiitde par la loi positive. C^est 
une exigence de Fordre social:” 
De la Responsability et de la 
'Garantie, p. 124, Paley (Mor. 
Phil. bk. 3, 0. 11) found it dif- 


ficult to refer the rule to any 
principle of natural justice, 

(r) Barton's Hill Coat Co. v. 
Reid (1858) 3 Macq. 266, 283, 111 
R. R. 896, 902. 

(s) Tuhe^ville v. Stamps (end of 
17th century) 1 Ld, Rayjp. 264. 
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servants in the course of the service, we have to dofinfe^ 
further — 

i 1. Who is a servant. 

2. 'What acts are deemed to be in the course of service. 

, 3. How the rule is affected when the person injured is. 
himself a servant of the same master. 

1. As to the first point;, it is quite possible to do work 
for a man in the popular sense, and even to be his agent 
for some purposes^ without being his servant. Tbg^xda.r 
;, ^ipn.. of , master and . servant exists only between persons-of’ 
j whom the one has the order and control of the work done by 
l^he other. A master is one who not only prescribes to the.* 
' [workman the end of his work, but directs or at any moment 

■ 'may direct the means also,, or, as it has been put, “ retain,s) 
\ the power of controlling the work”(^); a servant is a, 

; person subject to the command of his master as to the manner 
‘ in which he shall do his work (u); and the master is liable! 
for his acts^ neglects, and defaults, to the extent to bo spcci- 
• ^ iied. An independent contractor is one wbo undertakes to 
: produce a given I'esult, but so that in the actual execution of 
the Vork ho is not under the order or control of the porsoni 
for whom he does it, and may use his own discretion in things. 

■ not specified beforehand. For the acts or omissions of such 
j a one about the performance of his undertaking his employer 
1 is not liable to stranger^, no more than the buyer of goods' 
;is liable to a person who may be injured by the camdoss 

! handling of them by the seller or hi» men in the course of 

■ delivery. If the contract, for example, is to build a wall, 
and the builder has a right to say to the employer, ‘ I will 
agree to do it, but I shall do it after my own fashion; I slmll 

(0 Crompton J., Sadler v. lien- (u) Per Bramwell L. J., l^ewem 
loch (1855) 4 E. & B. 570, 578, v. NoaJees (1880) 6 Q. B. Div. at 
24 L. J. Q. B, 138, 141, 99 R. R. p. 532, 50 L. J. Q. B. 132. 

-623,628. ' 
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begin the wall at this end and not at the other;’ there the 
relation of master and servant does not exist, and the em- 
ployer is not liable ” (x). ‘‘In ascertaining who is liable 
for the act of a wrong-doer, yoii must look to the vTong- 
doer himself or to the first person in the ascending line who 
is the employer and has control over the ^vork. You cannot 
go further back and make the employer of that person 
liable ” («/). He who controls the work is answerable for the 
W'Orkman; the remoter employer who does not control it is 
not answerable. This distinction is thoroughly settled in our 
law';' "the difficulties that may arise in applying it are diffi- 
culties of ascertaining the facts (z). It may be a nice 
question whether a man has let out the wdiolo of a given 
\vork to an “ independent contractor,” or reserved so much 
power of control as to leave him answerable for what is 
done(cO. 

It must be remembered that the remoter employer,, if at 
any point he does interfere and assume specific control, ren- 
ders himself answerable, not as master, but as principal. 


(.<p) Bramwell L. J., Emp. iL. 
1877, p. 58: an extra-judicial 
statement, but made on an occa- 
sion of importance by a great 
master of the common law. 

(;//) Willes J., Murray v. Currie 
am) L. R. 6 C. P. 24, 27, 40 
L. J. C. P. 26. 

(z) One comparatively early 
case, Bush v. Bieimnan (1799) 1 
B. & P. 404, disregards the rule; 
but that case has been repeatedly 
commented on with disapproval 
(see Eeedie v. Z. ^ N. W. R. Co. 
(1849) 4 Ex. 244, 20 L. J. Ex. 65, 
80 R. R. 541), and is not now law. 
See the modern authorities well re- 


viewed in Hillard v. Richardson 
(Sup. Court, Mass. 1855) 3 Gray 
349; and in Bigelow L. C. Ex- 
actly the same distinction appears 
to be taken under the Code 
Napoleon in fixing the limits 
witliiii wliich the very wide lan- 
guage of Art. 1384 is to be ap- 
plied: Sainctelette, o'p, cit. 127. 

(«) Bendlelmry v. Crrem/ialy/i 
(1875) 1 Q. B. Div. 36, 45 X. J. 
Q. B. 3, differing from the view of 
the same facts taken by the Court 
of Queen’s Bench in Taylor v. 
Greenhalgh (1874) L. R. 9 Q. B. 
487, 43 L. J. Q. B. 168. 


6 
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He makes himself dominiis pro tempore/’ Thus the hirer 
of a carriage., driven by a coachman, who is not the hirer’s) 
servant but the letter’s., is not, generally speaking, liable 
for harm done by the driver’s iiegligcnco (ft). P>iit if ho 
orders, or by words or conduct at the time sanctions, a 
speeilie act of rash or careless driving, ho may well be 
liable (c). Eathcr slight evidence of personal intcrferonco 
has been allowed as sufficient in ithis class of cases {d). 
Conversely an owner who has not formally deprived him- 
self of possession or control, and who continues in fact in 
a position to exercise it^ will not easily escape being answ'er- 
able for the acts of a temporary delegate or volunteer (such as 
a companion on a drive whom the owner of the vehicle 
allows to take charge, himself being present (e). 

It is doubtful whether a servant has any authority impliodi 
by law to delegate his duty to a stranger, oven in case of, 
sudden necessity (/), so as to make his employer liable for 
that stranger’s acts and defaults. At all evemts he has not 
such authority where it is possible to ooinmunicatc witli 


(b) Even if the driver was se- 
lected by liiniself: Quarman v. 
Burnett (1840) <3 M. & W. 499, 
55 R. R. 717, So where a vessel 
is hired with its crew: Daly ell fv. 
Tyrer (1858) E. B. & E. 899, 28 
L. J. Q. B. 52, 113 R. R. 939-. 
So whore a contractor finds horses 
and drivers to draw watering-carts 
for a municipal corporation, the 
driver of such a cart is not the 
servant of the corporation: Jones 
V. Corporation of Liverpool (1885) 
14 Q. B. D. 890, 54 L, 5. Q. B. 
345; cp. Little v. Hackett (1886) 
116 U. S,. at pp. 371-3, 377. 
Otherwise where the owner of a 
carriage and horses kept them at a 
livery stable, and only the coach- 


man was found by the stable- 
keeper: Jones V. Boullard [1898] 2 
Q. B. 565, 67 L. J. Q. B. S95. 

(c) MoLcntgldin v. Pryor (1842) 
4 Man. & &. 48, 61 R. R. 465. 
Hirers of motor-cars should bear 
this in mind. 

(W) Jb,; Burgess v. Gray (1845) 
1 G. B, 578, 14 L. J. O.' 1\ 184, 
68 R. R. 769. It is difficult in 
either case to sec proof of more 
than adoption or acquiescence. 
Cp. Jones V. Corporation of Liver- 
pool (1885) 14 Q. B. D. at 
pp. 893-4, 54 L. J. Q. B. 345. 

(e) Samson v. Aiichison [1912] 
A. C. 844, 82 L. J. P. 0. 1, ' 

(/) See Houghton v. Pilkington 
[1912] 3 K, B. 308. 
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the employer {g). But a servant may well make the muster 
liable by allowing an xinu^thorized person to take charge in 
his presence: for it is his duty to keep control and exclude 
incompetent meddling while he is there Qi), 

One material result of this principle is that a person who 
is habitually the servant of A. may become, for a certain 
time and for the purpose of certain work, the servant of 
B.; and this although the hand to pay ’him is still A.’s. 
-The owner ;of a vessel employs a stevedore to unload the 
cargo. The stevedore employs his own labourers; among 
■other men, some of the ship’s crew^ wmrk for him by arrange- 
ment with the master, being like the others paid by the 
stevedore and under his orders. In the work of unloading 
these men are the servants of the stevedore, not of the 
owner (i). There is no common employment” between 
the stevedore’s men and the seamen on board (Jc). But! 
where the habitual employer lets himself out, so to speak, 
along with his servant, and retains the immediate control 
of the work, he continues to be the responsible principal (Z). 


(g) GwiUiam v. Twist [1895] 2 
Q. B. 84, 64 L, J. Q. B. 474, C. A. 
A ioriioH the master is not liable 
where control ot\liis property is 
assumed, without either authority 
or necessity, by a servant employed 
by him for other purposes: Beard 
V. London Gmeral Omnibus Go, 
[1900] 2 Q. B. 530, 69 L. J. Q. B. 
895, C. A. (conductor driving omni- 
bus between re^ilar journeys). 

(Ji) Jticketts v. Thos. Tilling^ 
Ld, [1915] 1 K. B. 644, 81 L. J. 

K. B. 342, 0. A. (omnibus driver 
returning from journey allowed 
■conductor to drive), see the judg- 
ment of Bickford L. J. 

(i) Murray v. Currie (1870) 

L, R. 6 0. B. 24, 40 L. J. 0. Bi. 
56. In this case the man was 


actually paid by the owner’s agent 
and his wages deducted in account 
witli the stevedore, which of course 
makes no difference in principle. 
Cp. Wild V. Way good [1892] 1 
Q. B. 783, 61 L. J. Q, B. 391, 0. A. 

(7tf) Cameron v. Nysirofn (J. O. 
from N. Z.) [1893] A. C. 308, 
62 L. J. B. C. 85; cp. U7iion 
Steamship Co. v. Claridge [1894] 
A. C. 185, 63 L. J. B. 0. 56. So 
hospital nurses assisting at an 
operation under tlie direction of 
the operating surgeon are not for 
that purpose servants of the 
governing body of the hospital: 
Hilly er v. 8t, Bartholomew* s 
Hospital [1909] 2 K. B. 820, 78 
L. J. K. B. 958, 0. A. 

(1) Waldoch V. Winfield [1901] 


6 ( 2 ) 
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Owners o£ a colliory, after partly sinking a shaft , agree 
with a contractor to finish the ^vork for thorn, on the ttnans. 
among others, that engine power and cMiginoors to work ihi> 
engine are to be provided by the owners. The engine that has 
been used in excavating the shaft is handed over ueeord- 
ingly to the contractor; the same cngiinM'r remains in charge 
of it, and is stilLpaid by the owners, but is under tlie orders of 
the contractor. During the continuance of the work on these* 
terms the engineer is the servant not of the colliery owners 
but of the contractor (m). 

But where iron-founders execute specific work about the 
structure of a new building under a contract with the archi- 
tect, and without any contract with the builder, their work- 
men do not become servants of the builder ('u). 

It is proper to add that the ‘‘power of coi.-trolliiig Uu* 
work’' which is the legal criterion of the ixdation of a 
master to a servant 'does not necessarily mean a i)rosc‘Ui 
and physical ability. Shipowners are notoriously answi'i- 
able for the acts of the master, though done under c.ircu in- 
stances in which it is impossible to conimunicato with th<.* 
owners. It is enough that the servant is bound to ol)cy 
the master’s directions if and when communicated to him. 
The legal power of control is to actual supervision Avhal. in 
the doctrine of possession the intent to i)os&css is to physical 
detention. But this much is needful: therefore a coni])ul- 
sory pilot, who is in charge of the vessel indepejideutly of 
the owner’s will, and, so far from being boiiucl to obey 
the owner’s or master’s orders, supersedes the master for th(> 
time being, is not the owner’s servant, and the statutory 

2 K. B.. o96, 70 L. J. E.. B. 925, 46 E. J. C. P, 283. See ulso 

C. A., differing with the Oourt Donovan v. Laing [1893] 1 Q. B. 
below on the construction of the 620, 63 L. J. Q, B. 25, 0. A. 
contract. (^^) Johnson v. Lindsay [18911 

(«?) Hourhe v. White Moss Col- A. C. 371, 66 L. T. 97. 

Uery Co, (1877) 2 C. P. Div. 205, 
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eoLemption pf the owner from liability for such a pilot’s 
acts is but in affirmance of the common law (o). 

The relation of master and servant does not exist between’; 
superior and subordinate officers of a public department under*, 
the Crown. They are all servants of the King (though not ; 
in the ordinary relation of niaster and servant so as to found ■ 
a claim against the Crown on petition of right for wTongs : 
committed by them) (p) a^d 'one of them is not the servant 
of another. It might be otherwise by statute, but an inten-1 
tion to impose the personal liability of an employer on the \ 
Postmaster-General or any other head of a department wiU^ 
not be inferred without plain wmrds to that effect (g). In- 
corporation makes no difference to the rule that servants 
of the CroNvn cannot be sued in their official capacity (r). 

2. Next we have to see what is meant by the course of ; 
service or employment. The injury in respect of which a 
master becomes subject to this kind of vicarious liability 
may be caused in the following ways: 

(a) It may be the natural consequence of something being ; 

done by a servant with ordinary care in execution ; 
of the master’s specific orders. 

(b) It may be due to the servant’s w^ant of care in carry- 

ing on the work or business in which he is em- ^ 
ployed. This is the commonest case. 


(o) Merchant Shipping- Acfc, 
1894, s. 633; T/ie Ralley (186S) 
L. R. 2 P, O. at p. 201. And 
see Marsden on Collisions at Sea, 
5th ed. oh. 3. On the other hand 
tliere may he a statutory relation 
which does resemble that of 
master and servant for the purpose 
of creating a duty to the public: 
King v. London Improved Cab Co, 
(1889) 23 Q. B. Div. 281; Keen v. 
Kenry [1894] 1 Q. B. 292, 63 D. J. 


Q. B. 211, C. A. 

{p) Tobin V. Reg,, 16 O. B. 
N. S.. 310, 319, 139 R. E. at p. 520. 

{q) Bainhridge v. Toebmaster- 
General [1906] 1 K, B. 178, 75 
Jj. J. K. B. 366, C. A. And see 
Prof. Harrison Moore, Liability 
for Acts of Public Servants,” 
L. Q. R. xxiii. 42. 

.(y) Roper V. Commissioners of 
Works [1915] 1 K. B. 45, 81 L. J. 
K. B. 219. 
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• (c) The servant’s wrong may consist in excess or mis- 
taken execution .of a lawful authority. 

(d) Or it may even bo a wilful wrong, such as assault^ 
provided the act is done on the master’s behalf 
and with the intention of serving his purposes. 

Let .us take these heads in order. 

f (a) Here the servant is the master’s agent in a proper 
. sense, and the master is liable for that which he has truly, 

I j not by the fiction of a legal maxim, commanded to be done. 

' Is H© is also liable for the natural consequences of his orders, 
iUeven though he wished to avoid them, and desired his servant 
^fto avoid them. Thus, in Gregory v. Tiper (s), a right of 
way was disputed between adjacent occupiers, and the one 
who resisted the claim ordered a labourer to lay down rub- 
bish to obstruct the way, but so as not to touch the otlior’si 
wall. The labourer executed the orders as nearly as he could, 
and laid the rubbish some distance from the wall, but it 
soon “ shingled down ” and ran against the wall, and in fact 
could not by any ordinary care have been prevented from 
doing so. For this the employer was held to answer as for 
a trespass which he had authoiized. This is a matter of 
general principle, not of my special kind of liability. No 
man can authorize a thing and at the same time affect to 
disavow its natural consequences, no more than ho can dis- ^ 
claim responsibility for the natural consequences of what, 
he does himself . 


(b) Then comes the case of the servant’s nogligouce in 
the performance of his duty, or rather while he is about 
his master’s business. What constitutes negligence docs not 
just now concern us; but it must be established that the 
servant is a wrong-doer, arid liable to the plaintiff, before any 


(s) 9 B, & C. 591, 33 R. R. 268 (1829). 
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question of the master's liability can be entertained. As- 
suming this to be made out, the question may occur \\diether 
the servant was in truth on his master’s business at the 
time, or engaged on some pursuit of his own. In the latter 
case the master is not liable. If the servant, instead of 
doing that which he is employed to do, does sometliing which 
he is not employed to do at aU, the master cannot be said 
to do it by his servant, and therefore is not responsible for, 
the negligence of his servant in doing it”, (if). For 
example: '' If a servant driving a carriage, in order to effect 
some purpose of his own, wantonly strike the horses of 
ailbther ' person, . . . the master wdll not be liable. But 
if, in order to perform his master’s orders, he strikes but 
injudiciously, and in order to extricate himself from a diffi- 
culty, that will be negligent and careless conduct, for which'; 
the master will be liable, being an act done in pursuance of 
the servant’s employment ” 

Wliether the servant is really bent on his master’s affairs 
dr not is a question of fact, but a question which may be 
troublesome. Distinctions are suggested by some of the re- 
ported cases wTiich are almost too fine to be accoptahle. 
The principle, bow^ever, is intelligible and rational. Notf 
every deviation of the servant from the strict execution of | 
duty, nor every disregard of particular instructions, will) 
be such an interruption of the course of employment as toj ; 
: determine or suspend the master’s responsibility. Still lessj ' 
will the servant cease to be about his mastery’s business ix^ ; 
he is acting by the order of a superior fellow-servant whomt ■ 
he is generally bound to obey, and that order is in fajCti 
though not to his knowledge unauthorized (x). ’But where 

(t) Maule J., Mitchell v. Crass- & Aid. 590, 23 R. R. 407. 
weller (1853) 13 C. B. 237, 22 Irwin v. Waterloo Tasoicah 

L. J. C. P. 100, 93 B. R. 517. Co. [1912] 3 K. B. 588, 81 L. J. 

(«) Croft V. Alison (1821) 4 B, K. B. 998 (general manager of 
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\ there is not merely deviation, but a total depa^rture from 
(the course of the master’s business, so that the servant may 
■ be said to be on a frolic of his own ” the master is 
no longer auswcrablo for the servant’s conduct. A few 
modern cases on cither side of the line will illustrate this 
distinction. Its importanoe is not conliiied to tlie law of 
torts, but extends to those cases whore a man may bo liable 
under a contract for the negligence of his servants (<£;). 

In Whatman v. Vear&on (a), a carter who was employed 
by a contractor, having the allowance of an hour’s time 
for dinner in his day’s work, but also having orders not to 
leave his horse and cart, or the place where he was employed, 
hlappened to live hard by. Contrary to his instructions, he 
went home to dinner, and left the horse and cart unattended 
at his door; the horse ran away and did damag-o to tlio 
plaintiff’s railings. A jury was held wa^rranted in Uncling 
that the carman was throughout in the course of his omt)loy- 
ment as the contractor’s, servant '"acting within the general 
scope of his authority to conduot the liorse and cart during 
the day” (6). 

Eng\elhart v. Fa^rant d Co, (c) resembled the last case 
except in this, that the driver left the cart for a short time? 


the company made one of the 
drivers take him out on business' 
of his own in a cab which in fact 
was appropriated by agreement to 
a particular customer). 

Cy) Parke B., Joel v. Morisoa 
(1834) 6 C. & P. o03, 40 R. R. 
814 j a nisi prius case, but often 
cited With approval; see Burns v. 
Poulsom (1873), L. R. 8 C. P. at 
p. 567, 42 L. J,' C. P. 302. 

(z) Thus the bailee of a chattel 
is answerable for damage done to 
it by the negligence of his servants 
acting in the course of their em- 


ployment, but not if they meddle 
with it outside their employment: 
Sandomon v. Collins [1904J 1 K. B. 
<>28, 73 L. J. K. B. 358, C. A.: 
or connive at tlieft, where the 
bailee is not generally answerable 
for loss by stealing: Cheshire v: 
Bailey [1905] 1 K. B. 237, 74 L. J. 
K. B. 176, C. A. 

(a) L. R. 3 0. P. 422 (1868). 
(&) Byles J., L. R. 3 C. P. at 
p. 425. 

(c) [1897] 1 Q. B. 240, 66 3^. J. 
Q. B. 122, 0. A. 
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witli an errand-boy in it; the boy had been forbidden to 
interfere with the driving, but thought he would get the 
cart round to save a little time in driving away. He ran 
into a carriage in his unskilled attempt. It was held that, 
altliough the boy’s act was aiot in the course of his employ- 
ment, the driver’s negligence in leaving the cart at his mercy 
was in the course of the driver’s employment and made the 
master liable. 

In Storey v. Asihion {d) la carman wajS returning to his 
eihployer’s office with returned empties. A clerk of the same 
employer’s who was with him induced him, when he was 
near home, to turn off in another direction to call at a 
house and pick up sometliing for the clerk. While the car- 
anan was driving in this direction he ran over the plaintiff. 
The Court held that if the carman ^ ' had been merely going 
a roundabout way home, the master would have been liable; 
but he had started on an entirely new journey on his own 
or his fellow-servant’s account, and could not in any ‘way 
be said to be carrying out his master’s employment” (e). 
More lately it has been held that if the servant begins usings; 
Ills master's property for purposes of his own, the fact that J 
by ^vay of afterthought he does something for his master’s 
purposes also is not necessarily such a ''re-entering upon I 
his ordinary duties ” as to make the master answerable foi|| 
liim. A journey undertaken on the servant’s own ^ccount**^ 
'' cannot by the mere fact of the man making a pretence of 


(d) (1869) L. R. 4 Q. B. 476, 
.:3S L. J. Q. B. 223. Miiohell v. 
0 ra^S'weller, cited on p, 87, above, 
'was a very similar case. 

(e) Lush J., L. R. 4 Q. B. at 
p. 480. It was “an entirely new 
•and independent journoy, which 
had nothing at all to do with his 


employment:” Cockburn 0. J. 
“ Every step he drove was away 
from his duty:” Mellor J., ibid. 
But it could have made no diSer- 
enoe if the accident had happened 
as he was coming back. See the 
next ease. 
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duty by stopping on his way be converted into a journey 
made in the course of his employment” (/). 

The following is a curious example. A carpenter was. 
employed by A. with B/s j^ermission to work for him in a. 
shed belonging to B. This carpenter sot lire to the shod 
in lighting his pipe with a shaving. His act, though neg'li- 
gent, having nothing to^do with the purpose of his employ- 
ment, A. was not liable to B. (g). It does not seem dilB- 
cult to pronounce that lighting a pipe is not in the cou^rsie 
of a carpenter’s employment; but the case was one of diffi- 
culty as being complicated by the argument that A., having 
obtained a gratuitous loan of the shed for his own pur- 
poses, was answerable, without regard to the relation of 
master and servant, for the conduct of persons using it. 
This failed for want of anything to show that A. had 
acquired the exclusive use or control of the shed. Apart, 
from this, the facts come very near to the case wliich has. 
been suggested, but not dealt with by the Courts in any 
reported decision, of a miner opening his safety-lamp to get 
a light for his pipe, and tliercby causing an expfoslon: 
where “ it seems clear that the employer would not be held 
liable” {h), 

(c) Another kind of wrong which may be done by a 
servant in his master’s business, and so as to make th(; 
master liable, is the excessive or erroneous execution of a 
lawful authority. To establish a right of action against 
the master in such a case it must be shown botli tliat the 
servant intended to do on behalf of his master something 


(/) Hai/ner v. Mitchell (1877) 2 thought that the course of em- 
C. P. D. 357. ployment included ordinary care- 

(g) Williams v. Jones (1865) not to set the shed on fire. 

Ex. Ch. 3 H. & G, 256, 602, 33 (h) R. S. Wright, Emp. L. 

Jj. J. Ex. 297, 140 R. R. 631; diss. 1876, p. 47. 

Mellor and Blackburn JJ., who 
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of a kind which, ho was in fact authorized to do, and that 
the act, if dona in a |)roper nianne-r, or under the circum- 
stances erroneously suppos,ed by the servant to exist, would 
have been lawful. 

The master is chargeable only for acts of an authorized 
class which in the particular instance are wrongful by reason 
of excess or mistake on the serv^ant’s jiart. Por acts which 
he has neither authorized in kind nor sanctioned in par- 
ticular he is not chargeable (i). 

Most of the cases on this head have arisen out of acts 
of railway servants on behaK of the companies. A porter 
whose duty is, among oilier things, to see ‘that passengers! 
do not get into wrong trains or carriages (but not to remove’ 
them from a wrong carriage) a^sks a passenger who has just: ' 
taken his seat whore he is going. The passenger answers^ 

“ To Macclesfield.'' The porter, thinking the passenger i^ 
in the wTong train, pulls him out; but the train was in fact; 
going to Macclesfield, and the passenger was right. On these- 
facts a jury may well find that the porter was acting within: ; 
his general authority so as to make the company liable (fc)., 
H ere jivo. both error ,an.d .excess., iji- the ..servant' s .action : error 
in supposing facts to exist which make it proper to use his 
authority (namely, that the passenger has got into the wTong 
train); excess in the manner of executing his authority,, 
even had the facts been as he supposed. But they do not 
exclude the master’s liability. 

‘‘ A person who puts another in his place to do a class of'-, 
acts in his absence necessarily leaves him to determine^ ; 
according to the circumstances that arise, w^hen an act ofj* 

(i) For a recent illustration, see (A) Bayley v. Mmchesier, Shef- 
Benaby and Cadehy Main Col- field , and Linoolnshire R. Co. 
lieries v. Yorkshire Miners* Asso- (1872-3) L. E. 7 C. P. 415, 41 
ciation [1906] A. C. 384, 75 L. J. L. J. O. P. 278, in Bs. Oh. 8 G. P. 
K. B. 961. 148, 42 L. J. C. P. 78. 
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that class is to be done, and trusts him for the manner in 
which it is done; and consequently he is hold answerable 
for the wrong of the person so intrusted either in the manner 
of doing such an act, or in doing such an act under circum- 
stances in which it ought not to have been done; providted 
that what was done was done, not from any caprice of the 
servant, hut in the course of the employment ” (Z). 

Seymour v. ‘"Grmiwood (m) is another illustrative case of 
this class. The guard of an omnibus removed a passenger 
whom he thought it proper to remove as being drunken and 
offensive to the other passengers, and in so doing used exces- 
sive violence. Even if he were altogether mistaken as Ibo 
the conduct and condition of the passenger thus removed^ 
the owner of the omnibus was answerable. The master, 
by giving the guard authority to remove offensive i^assengers, 
necessarily gave him authority to determine whether any 
passenger had misconducted himself.” 

/ Another kind of case under this head is whore a servant 
' takes on himself to arrest a supposed offender on his em- 
ployer's behalf. Here it must be shown both that the arrest 
would have been justified if the offence had really been com- 
mitted by the party arrested, and that to make such an 
’ arrest w^as wdthin the employment of the servant who made 
, it. As to the latter point, however, wdiere there is a neces- 
sity to have a person on the spot to act on an emergency, 
and to determine w-hether certain things shall or shall not 
be done, the fact that there is a person on the spot who is 
acting as if he had express authority is primd facie evidence 
that he had authority ” Eaihvay companies have ac- 
cordingly been held liable for wrongful arrests made by their 

® Per WiUes J., Bayleij v. Ex. 189, 327, 123 R. R. 563, 568, 
Manchester, Sheffield, ani Lincoln- Ex. Ch. (1861) i 
shire J?. Co., L. R. 7 O. P. at («) Blaekfaurn J",, Moore v. 
P-'iZO. Metrop. M. Co. (1872) L. E. 8 

(»») 7 fi. & N. 333, 30 L. J. Q. B. 36, 39, 42 L. J. Q. B. 28. 
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inspectors or other officers as 'for attempted frauds on the 
company punishable under statutes or authorized bye-laws, 
and the like (o). 


B,ut the master is not answerable if the ser\^nt talces ,on 
'i: himself, though in good faith and meaning to further the 
j ; master’s interest, that which the master has no right to do 
j,;even if the facts were as the servant thinks them to be; 
ias where a station-master arrested a passenger for refusing 
Ito pay for the carriage of a horse, a thing outside the com- 
ipany’s powers (p). The same r!ule holds if the particular 
f sen-ant’s act is plainly beyond his authority, as where the 
I officer in charge of a railway station arrests a man on sus- 
“^ picion of stealing the comj)any’s goods, an act which i< 
not part of the company'’s general business (q). In a case 
not clear on the face of it, as where a bank manager com- 
mences a prosecution, which turns out to be groundless, for 
a supposed theft of the bank’s property — ^a matter not within 
the ordinary routine of banking business, but which might 
in the particular case be within the manager’s authority — 
the extent of the servant's authority is a question of fact . 
Much must depend on the nature of the matter in which the 
authority is given. Thus an agent intrusted with general 
and ample powers for the management of a farm lias been 
held to be clearly outside the scope of his authority in enter- 
ing on the adjacent owner’s land on the other side of a 
boundary ditch in order to cut underwood which was chok- 
ing the ditch and hindering the drainage from the farm. 


(o) 26. , following Goff v. (7. N, 
J2, Co. (1861) 3 E. & E. 672, 30 
L. J. Q. B. 148, 122 R. R. 889. 

(p) Boulton V. L, W, R. 

Co. (1867) L. R. 2 Q. B. 534, 
36 L. J. Q, B, 294; followed, 
Ormision v. G. W. R* Co, [1917] 
I K. B. 598, 86 L. J. K. B. 759. 


(^) Edwards v. L. N. W. R. 
Co, (1870) L. R. 5 0. P. 445, 39 
E. J. C. P. 241; cp. Alien v, L. 
i S, W. R. Co. (1870) L. R. 6 
Q. B. 65, 40 L. J. Q. B. 55. 

(r) Ean/c of Neio Smth Wales 
V. Owston (1879) (J. C.) 4 App. 
Ca. 270, 48 E. J. P. 0. 25. 
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If he had clone something on his omplover’s own lajid which 
was an actionable injury to adjacent land, the employer 
might have been liable. But it was thought unwarrantable 
to say that an agent intrusted with authority to be exor- 
cised over a particular piece of land has authority to commit 
a trespass on other land ” (s). More geneiuUy, an authority 
cannot be implied for acts not necessaiy to protect the em- 
ployer’s property, such as arresting a customer for a sup- 
posed attempt to pass bad money (t). 

(d) Lastly, a master may be liable even for wilful and 
deliberate wrongs committed by the servant, provided they 
be done on the master’s account and for his purposes, and 
{ (it Avould seem) -are such acts as might in some circumstances 
'l^'^be within the lawful course of employment: and this, no less 
'■.■than in other cases, although the servant’s conduct is of a 
kind actually forbidden by the master. Sometimes it has 
been said that a master is not liable for the ‘‘ wilful and 
(malicious” wrong of his servant. If “malicious” means 
“committed exclusively for the servant’s private ends,” or 
“malice” means “private spite” (tt), this is a corieot state- 
ment; otherwise it is contrary to modern authority. The 
only material question of intention is whether the servant 
intended to act in the master’s interest. That question, it 
will be observed, does not arise in the distinct class of cases 
we have already mentioned, where an agent, under colour 
of a real authority to do similar acts in a duo course o(f 
business, fraudulently abuses that authority for his own 

(s) Bolinghrohe v. Swindon & C. 543, 130 R. R. 653. For an 
Loced Board (1874) L. R. 9 C. P. example of a trefspass for which 
575, 43 L. J. C. P. 575. the master was not liable, as being 

(f) Abrahams v. Beakin [1891] contrary to orders and committed 
1 Q. B. 516, 60 L. J. Q. B. 236, merely for the servant’s own con- 
C. A.; Hanson v. Waller [1901] venience, see Joseph Rand, Ld, v. 

1 Q. B. 390, 70 L. J. Q. B. 231. Craig [1919] 1 Ch. 1, 88 L. J. Oh. 
(u) See per Blackburn J., 1 TI. 45^ G. A. 



UNAUTHORi;ifc:D ACTS OF SERVANT. 


95 


gain (x) . There the ground of the principars liability is 
the apparent authority on which the third person is entitled 
to rely; whereas in the case immediately before tis it is only 
the seiwant’s misdirected zeal for the master’s interest that 
prevents his act from being a merely collateral trespass 

In Limpm v. London General Omnibus Company 
the defendant company’s driver had obstructed the plaintiff’s 
omnibus by pulling across the road in front of it, and caused 
it to upset. He had printed instructions not to race with or 
obstruct other omnibuses. Martin B. directed the jury, in 
effect, that if the driver acted in the way of his employmenti 
und in the supposed interest of his employers as against a!;, 
rival in their business, the employers were answerable for'j 
his conduct, but they were not answerable if he acted only | 
for some purpose of his owm: and this was approved by theii 
Exchequer Chamber (e?) . The driver was employed not 
only to drive the omnibus, but also to get as much money 
•as he could for his master, and to do it in rivaby with pther 
omnibuses on the road. The act of driving as he did is not 
inconsistent with his employment, when explained by his 
desire to get before the other omnibus As to the company’s 
instructions, the law is not so futile as to allow a master, 
by giving secret instructions to his servant, to discharge 
himself from liability ” (&). The fact that the wrongful 


(x) P. 76, above. 

(y) See the ensaccossM argu- 
ment for the plaintiffs in British 
Mutual Banking Co. v. Charn- 
wood Forest R. Co, (1887) 18 Oh. 
Div. 714, which now seems to have 
been correct. 

(;?) 1 H. & O. 526, 32 L. J. 
Ex. 34, 130 B. B. 641 (1862). 
Thi? and Seymour v. Greenv)onid 
(p. 92, above) overrule anything 
to the contrary in WManus v. 


Criokeii, 1 East, 106, 5 B. B. 518. 
Here it might have been necessary 
or proper to pull across tlie road 
on some emergency, say to avoid 
a collision or clear the road for a 
fire-engine. 

(a) Williams, Crompton, WiUes, 
Byles, Blackburn JJ., diss. 
Wightman Z. 

(5) Willes J., 1 H. & 0. at 
p. 539. 
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act is criminally punishable, if it bo so, makes no differeuce 
to the master’s liability . 

That an employer is liable for frauds of his si‘rvaii1 com- 
mitted without authority, but in the course of the service 
and in apparent furtherance of the employer’s purposes, was 
established with more difficulty; for it seemed harsh to im- 
pute deceit to a man personally innocent of it, or (as in tin* 
decisive eases) to a corporation, which, not being a iiaturai 
person, is incapable of personal wrong-doing (d). But when 
it was fully realized that in all these cases the master's 
liability is imposed by the policy of the law without regard 
to personal default on his part, so that his express command 
or privity need not be shown, it was a necessary consiiqiKMict' 
that fraud should be on the same footing, as any otliei 
wrong (e). So the matter is handled in our leading autlui- 
rity, the judgment of the Exchequer Chamber delivered bv 
Willes J. in Barwick v. English Joint Stock Bmk. 

''With respect to the question, whether a principal is 
answerable for the act of his agent in the course of his 
master’s business, and for his master’s benefit, no sensihh* 
distinction can be drawn between the case of fraud and flu 
case of any other -wrong” (/). 


(6) Dyer v. Mwiday riS9i5] 1 
Q. B. 742, 64 L. J. Q. B. 4*48, C.' A, 
(fi) TIais particular difficulij’- is 
fallacious. It is in truth neither 
more nor less easy to tliinlc of a 
corporation as decei^nng (or being 
deceived) than as having a con- 
senting mind. In no case can a 
corporation he invested -with cither 
rights or duties except through 
natural persons who are its agents. 
As to tlie necessit)’’ once supposed 
to exist for a servant of a cor- 
poration having an authority under 
seal, see Sfmit/i' v. Birmingham Gae 


Go, (1834) 1 A. & E. ri2(i, 3 L. J. 
K. B. 165, 40 R. E. 358. 

(e) Even if the fraud iachuh't^ 
a forgery: Shaw v. Port Philip 
OoUmnlng Go. ((1881.) 13 (i. J5. 
D. 103, 53 L. J. Q. Bi. 3(i9j hxii 
qu. whether in that case th<' act 
was of an authorized class at all: 
Ruben v. Great Fingall OomoH- 
dated [1906] A. G. 439, 75 L. J. 
K. B. 843. 

(/) (1867) L. E, 2 Ex. at 
p. 265. As to the words “ for his 
master’s benefit,” sec p. 76, above. 
If the decision of the C. A. in 
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This has been more than once fully approved in the Privy 
Council (^), and may now be taken, notwithstanding certain 
appearances of conflict (h), to have the approval of the House 
of Lords also (i) . What has been said to the contrary was 
either extra-judicial, as going beyond the ratio decidendi of 
the House, or is to be accepted as limited to the particular 
case where a member of an incorporated company, not having 
ceased to be a member, seeks to charge the company with 
the fraud of its directors or other agents in inducing him 
to join it (7r), 

An association which is not incorporated, but is a quasi- 
corporate holder of property through trustees, is liable for 
the wrongs done by its servants in the course of their em- 
ployment; such liability can be enforced in a representative 
action, and the funds can be reached by making the trustees 


BritUh Mutual Banking Co, v. 
Charmoood Forest JS. Co, (1887) 
18 Q. B. Div. 714, 56 L. J, Q. B. 
449, can now be supported, it must 
be oil the ground suggested by 
Bowen L. J. that the fraudulent 
secretary’s apparent authority was 
ultra vires. 

(ff') Macka.]} v. Commercial Bank 
of New Brunswick (1874) L. R. 
5 P. C; 412, 43 Lt. J. R O. 31; 
Swire V. Francis (1877) 3 App. Ca. 
106, 47 L. J, P. C, 18; Citizens* 
Life Arsce. Co. v- Brown [1904] 
A. O. 423, 73 L. J. P. 0. 102. 

(//) Addle V. Western Bank of 
Scotland (1867) L. R. 1 Sc. & D. 
145, dicta at pp. 168, 166, 167. 

(0 Boiddsworth v. City of 
Glasgow Bank (1880) 5 App. Ca. 
317. 

(Jc) Ib,, Lord Selborne at p. 326, 
Lord Hatherley at p. 331; Lord 
Blackburn’s language at p. 339 is 


more cautious, perhaps for the very 
reason that he was a party to the 
decision of Banoick v. English 
Joint Stock Bank. Shortly, the 
shareholder is in this dilemma: 
while he is a member of the com- 
pany, he is damnified by the alleged 
deceit, if at all, solely in that he is 
liable as a shareholder to contri- 
bute to the company’s debts: this 
liability being of the essence of a 
shareholder’s position, claiming 
compensation from the company 
for it involves hinr in a new 
liability to contribute to that com- 
pensation itself, which is an absurd 
circuity. But if his liability aa a 
shareholder has ceased, he is nio 
longer damnified. Therefore resti- 
tution only (by rescission of his 
contract), not compensation, is the 
shareholder’s remedy as against the 
company: though the fraudulent 
agent remains personally liable. 
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parties. A trade union, by reason of its peculiar statutory 
position, could be sued in its registered namo(?). But the 
Trade Disputes Act, 1906, has expressly exempted trade 
unions of both workmen and masters, and their officials, 
from the operation of this rule (m) . It is not within a 
text-writer’s province to comment on the policy of the 
statute (n) or on the reasons unconnected with the science 
of law which led to its enactment without serious opposition 
in either House of Parliament. 

The leading case of Mersey Docks Trustees v. Gibhs (a) 
may also be referred to in this connexion, as illustrating 
the general principles according to which liabilities are 
imposed on corporations and public bodies. 

There is abundant authority in partnership law to sliow 
that a firm is answerable for fraudulent misappropriation 
of funds, and the like, committed by one of the partners in 
the course of the firm’s business and within the scope of his 
usual authority, though no benefit be derived therefrom by 
the other partners. But, agreeably to the principles above 
stated, the firm is not liable if the transaction undertaken 
by the defaulting partner is outside the course of partner- 


(Z) Ta-ff Vale i?. Co, v. Amal-' 
gawaied Soo. of Uaiheay Servants 
[1901 j A. C. 426, 70 L. J. K. B. 
■905; Gihlan v. National Labour evs’ 
Union [1903] 2 K. B. 600, 72 L. J. 
K. B. 907. 

(til) “ An action ag^ainst a trade 
union, whether o£ workmen or 
masters, or against any members 
or officials thereof on behalf of 
themselves and all other members 
of tlie trade union in respect of 
any tortious act alleged to have 
been committed by or on behalf 
of the trade union, shall not be 
entertained by any Court.’' (6 


Edw. 7, c. 47, s. 4 (1).) Whether 
there is any trade dispute or not: 
Vacher Sons v. London A'oo. of 
Compositors [1912] 3 K. B. r)47, 
81 Ti. J. K. B. 1014, aft'd. [1913] 
A. O. 107, 83 L. J. K. B. 232. 

(«) See a sovoro criticism by 
Earwell L. J. in Conway v. Wade 
[1908] 2 K. B. 844, 78 L. J. K. B. 
14; but tlio House of Lords v-'us 
able to put a more benignant con- 
struction on the Act in this case, 
see [1909] A. C. 506, 78 L. J. 
K. B, 1025. 

(o) L. R. 1 H. L. 93, 145 R. R. 
385 (1864-6). 



PARTNERS. 


99 


sliip business. Where, for example, one of a firm of solicitors 
receives money to be placed in a specified investment, the 
firm must answer for his application of it, but not, as a rule, 
if he receives it with general instructions to invest it for the 
client at his own discretion (p) . Again, the firm is not 
liable if the facts show that exclusive credit was given to 
the actual wrong-doer (g). In all these cases the wrong is 
evidently wilful. In all or most of them, however, it is at 
the same time a breach of contract or trust. And it seems 
to be on this ground that the firm is held liable even when 
the defaulting partner, though professing to act on behalf 
of the firm, misapplies funds or securities merely for his ovm 
separate gain. The reasons given are not always free from 
admixture of the Protean doctrine of “making representa- 
tions good,” which is no longer maintained anywhere (r) . 

3. There remains to be considered the modification of a,j 
master’s liability for the wrongful act, neglect, or default of |j. 
his servant when the person injured is himself in and about V 
the same master’s service. It is a topic far from clear in|.- 
principle; tire Employers’ Liability Act, 1880, obscurely 
indicated a sort of counter principle, and introduced a num- 
ber of minute and empirical exceptions, or rather limitations 
of the exceptional rule in question; while the Workmen’s 
Compensation Act, 1897, now enlarged and superseded by 
the Act of 1906, took a wholly new departure as regards the 

(p) PartneraJiip Act, 1890, ss. 10 trations in my “ Digest of the Law 
—12. Cp. Blair v. Bromley (1847) of Partaersliip,” 10th ed. pp. 49— 
2 Ph. 364, 71 B. B. 213, and 52. A very peculiar case of this 
Cleather v. ’imsden (1883) 24 Oh. class is Marsh v. Joseph [1897] 1 
D. 731, with Sarman v. Johnson Ch. 213, 66 L. J. Oh. 128, O. A. 
<1853) 2 E. & B. 61, 22 L. J. Q. B. (r) I have discussed it in Ap- 
297, 95 B. B. 429. pendix I. to “Principles of 

(j) E(s parte Eyre (1842) 1 Ph. Contract,” 8th ed. p. 752. 

227, 65 B. B. 376. See more illus- 

7 (2) 
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cases Avitinu it, but left resort to other remedies, if any, 
optional, and the present x4.ct still docs not cover the same 
ground as the Employers' Liability Act. The old rule, as 

it stood before the Act of 1880, is that a master is not liable 

« 

to his servant for injury received from any ordinary risk 
of or incident to the service, including acts or defaults of 
any other person employed in the same service. Our law 
can show no more curious instance of a rapid modern de- 
velopment. The first evidence of any such rule is in Priest- 
ley V. Foioler (s), decided in 1837, which proceeds on the 
theory (if on any definite theory) that the master “ cannot 
be bound to take more care of the servant than ho may rea- 
sonably be expected to do of himself;" that a servant has 
better opportunities than his master of watching and con- 
trolling the conduct of his fcllow-sorvants; and that a con- 
trary doctrine would lead to intolerable inconvenience, and 
encourage servants to be negligent. According to this there 
would bo a sort of presumption that the servant suffered to 
some extent by want of diligence on his own part. But it 
is needless to pursue this reasoning; for the like result was 
a few years afterwards arrived at by Chief Justice Shaw of 
Massachusetts by another way, and in a judgment which is 
the fountain-head of all the latter decisions (<), and has been 
judicially recognised in England as ‘‘ the most complete ex- 
position of what constitutes common employment " ( 2 ^), 
The accepted doctrine is to this effect. Strangers can hold 
the master liable for the negligence of a seivant about his 
business. But in the. case where the person injured is liini- 
self a servant in the same business he is not in the same 

(s) 3 jJJ. & W. 1, 49 R. R. 495. Fariccll v. JSosiou and 

All the case actually decided was Worcester ’Railroad Corporation 
that a master does not warrant to (1842) 4 Met. 49, 149 B. E. 2C2. 

his servant the sufficiency and (li) Sir Francis Jeuiic in The 
safety of a carriage in which he Ref r el [1893] P. 320, 323. 

sends him out. ♦ 
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position as a stranger. He has of his free will entered into 
the business and made it his own. He cannot say to the 
master, You shall so conduct your business as not to injure 
mo by want of due care and caution therein. For he has 
agreed with the master to serve in that business, and his 
claims on tlie master depend on the contract of service. Why 
should it be an implied term of that contract, not being an 
express one, that the master shall indemnify him against 
the negligence of a fellow-servant, or any other current risk? 

It is rather to be implied that he contracted with the risk 
before his eyes, and that the dangers of the service, taken 
all round, were considered in fixing the rate of payment. 
This is, I believe, a fair summary of the reasoning which has 
prevailed in the authorities. With its soundness we are not 
here concerned. It was not only adopted by the House of 
Lords for England, but forced by them upon the reluctant 
Courts of Scotland to make the jurisprudence of the two 
countries uniform (a;). No such doctrine appears to exist 
in the law of any other country in Europe. The following 
is a clear judicial statement of it in its settled form: ‘‘jy* 
servant, when he engages to serve a master, undertakes, aa'i 
between himself and his master, to run all the ordinary risks| 
of the service, including the risk of negligence upon the part v C 
of a follow-servant when he is. acting in the discharge of i 
his duty as servant of him who is the common master o&’''' 
both ”(;?/). 

(ic) See Wilson v. Merry (1868) discretion enough to agree to the 
L. R. 1 Sc. & D. 326. express terms of a contract of 

(w) Erie C. J. in Tnnmy v. service he cannot repudiate the 
Midlmid E, Co, (1866) L. R. 1 implied ones any more than an 

O. P. at p. 296; Archibald J. used adult: Young v. Eoffmatm Manu- 

very similar language in Lovell v. faciuring Co, [1907] 2 K, B. 646, 

Eowdl (1876) 1 C. P. B. at 76 L. J. K. B. 993, C. A.; Grihb 

p. 167, 45 L. J. C. P. 387. It v. Kynooh [1907] 2 K. B. 548, 76 

makes no difference that tlie plain- L. J. R. B, 948. 

tiff is an infant, for if he has 
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Tte phrase “common employment” is frequent in this 
class of cases. But it is misleading in that it suggests a 
limitation of the rule to circumstances where the injured 
servant had in fact some opportunity of observing and guard- 
ing against the conduct of the negligent one; a limitation 
rejected by the Massachusetts Court in FarwelVs case, where 
an engine-driver was injured by the negligence of a switch- 
man (pointsman as we say on English railways) in the same 
company’s service, and afterwards constantly rejected by the 
English Courts. 

“ When the object to be accomplished is one and the same^ 
when the employers are the same, and the several peirsons 
employed derive their authority- and their compensation from 
the same source, it would be extremely difficult to distinguisli 
what constitutes one department and what a distinct depart- 
ment of duty. It would vary with the circumstances of 
every case. If it were made to depend upon the nearnciss 
or distance of the persons from each other, the question 
would immediately arise, how near or how distant niiisl 
they be to be in the same or different departments. In a 
blacksmith’s shop, persons working in the same building, 
at different fires, may be quite indep;pndent of each other, 
though only a few feet distant. In a rope walk several may 
be at work on the same piece of cordage, at the same time, 
at many hundred feet distant from, each other, and beyond 
the reach of sight or voice, and yet acting together. 

“ Besides, it appears to us that the argument rests upon 
an assumed principle of responsibility which does not exist. 
The master, in the case supposed, is not exempt from liability 
because the servant has better means of providing for his 
safety when he is employed in immediate connexion with 
those from whose negligence he might suffer, but because 
the implied contract of the master does not extend to in- 
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damnify the servant against the negligence of any one but 
himself; and he is not liable in tort, as for the negligence, 
of his servant, because the person suffering does not stand 
towards him in the relation of a stranger, but is one whose 
rights are regulated by contract, express or implied *’( 0 ). 

So it has been said that “we must not over-refine, but:,; 
look at the common object, and not at the common immediate 
object'* (a). All persons engaged under the same employer ^ 
for the purposes of the same business, however different in \ 
detail those purposes may be, are fellow-servants in a common I *; 
employment within the meaning of this rule: for example, t,, 
a carpenter doing work on the roof of an engine-shed and } ’ 
porters moving an engine on a turntable (6), and a chorus- \ \ 
singer in a theatre and the scene-shifters (c). “ Where there 
is one common general object, in attaining which a servant | 
is exposed to risk, he is not entitled to sue the master if he f 
is injured by the negligence of another servant whilst ! 
engaged in furthering the same object” (d). 

It imakes no difference if the servant by whose negligence 
another is injured is a foreman, manager, or other superior 
in the same employment, whose orders the other was by the 
terms of his service bound to obey. The foreman or manager 
is only a servant having greater authority: foremen and 
workmen, of whatever rank, and however authority and duty 
may be distributed among them, are “ all links in the same 


(z) Shaw C. J., Farweil y. 
Boston, ^o, CoT'poration, 4 Metr- 
49, 149 R. B. 262. Some learned 
French writers have adopted the 
contractual view, but with directly 
opposite results. 

(cp) Pollock C. B., Morgan v. 
Vale oi Neath B, Co. (1865) Ex. 
Ch. L. R. 1 Q. B, 149, 155, 35 
L. J. Q. B. 23. 

(5) See last note; and cp. 
Coldrioh v. Bartridge, Jones % Co. 


[1909] 1 K. B. 530 [1910] A. C. 
77, 78 L. J. K. B. 452, which 
however k better supported on the 
broader ground that the plaintiff, 
as a gratuitous passenger, had 
accepted the risk. 

(<?) Burr V. Theatre Royal, 
Drury Lane [1907] 1 K. B. 644, 
76 L. J. K. B. 459, C. A. 

(d) Thesiger L. J., Charles v. 
Taylor (1878) 3 C. P. Div. 492, 
498. 
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chain” So the captain employed by a shipowner is 
a fellow-sciTBut of the crow, and a sailor injured by the 
captain's negligence has no cause of action against the 
owner (/). The master is boiftiid, as between himself and 
his servants, to exercise due care in selecting proper and 
competent persons for the work (whether as fellow-workmen 
in the ordinary sense, or as superintendents or foremen), and 
to furnish suitable means and resources to accomplish the 
work (q), and to use reasonable care to keep the premises 
and appliances safe (h ) . 


(e) Feliham v- England. (1866) 
L. R. 2 Q,. B. 33, 36 L. J. Q. B. 
14; Wilson v. Merry (1868) L. R. 

1 Sc. & D. 326: per Lord 

Cairns at p. 333, and per Lord 
Colonsay at p. 345; cp. Enrr v. 
Drury Lane^ note (c), above. The 
French word collahorateur, which 
does not mean fellow-workman 
at all, was at one time absurdly 
introduced into these cases, it is. 
believed by Lord Brougham, and 
occurs as late as Wilson v. Merry, 
See further Tounrf v. Hoffmann 
Manufacturing Co, [1907] 2 K. B. 
646, 76 L. J. K. B. 993, C. A-, 
where an obviously hasty nisi prius 
ruling compelled the Court of 
Appeal to restate the elements of 
the whole doctrine. 

(/) Redley v. FinJeney Sons' 
S.S, Co. [1892] 1 Q. B. 58, 61 
L. J. Q. B. 179, C. A., affd. in 
H. L. [1894] A. C. 222, 63 L. J. 
Q. B. 419. Even since the Work- 
men’s Compensation Act there have 
been actions under the common law 
to which this rule remains applic- 
able: Orihb v. Kynoch [1907] 2 
K. B. 548, 76 L. L K, B, 948. 

(g) Cole V. De Trafford [1918] 

2 R. B. 523, 535, 87 L. J. K, B. 
1254, C. A., where authorities are 
collected; the case itself turned on 


insufiSciency of evidence. It has 
been decided in. the Court of 
Appeal that where a servant seeks 
to hold his master liable for in- 
jury caused by the dangerous con- 
dition of a building where he is 
employed, he must allege distinctly 
both that the ma.ster know of the 
danger (or with reasonable carei 
and reasonably diligent inspection 
ought to have known, see Cole v. 
De Trafford, above) and that he, 
tlio servant, was ignorant of it: 
Griffiths v, London and St, Katha-- 
vine DocTcs Co, (1884) 13 Q. B. 
Div. 259, 53 L. J. Q. B. 504. But 
tills does not seem to exftond 
beyond the case of appliances 
originally sufficient falling out of 
repair: Williams v. Birmingham 
Battery and Metal Co, [1899] 2 
Q. B. 338, 68 L. J. Q. B. 918, 
C. A. Nor is the servant’s know- 
ledge material where the cause of 
action is in substance personal 
negligence in suxiervision ; tlioro 
nothing short of a contract to take 
the risk will do: ib.; Monaghan 
V. Rhodes [1920] 1 K. B. 487, 
89 L. J. K. B. 379, C. A. 
Cp. Thomas v. Quartermaine 
(1887) 18 Q. B. Div. 685, 56 


(A) Sec next page. 
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Attempts have been made to hold that the servants of 
.sub-contractors for portions of a general undertaking were 
ior this purpose fellow-servants with the servants directly 
employed by the principal contractors, even without evidence 
that the sub-contractors’ work was under the direction or 
control of the chief contractors. This artificial and unjust 
extension of a highly artificial rule was fortunately stopped 
by the House of Lords (i ) . A suggestion that a servant is 
not liable to a fellow-servant for his own negligence in the 
common employment has been decisively rejected by the 
.same authority (fc) . 

The rule of common employment is not applicable as 
against a person who is not working under contract, but 


L. J. Q. B. 340. It may be a 
jodoe question how far a managing 
foreman’s knowledge of defects is 
notice to the employer, see Gal- 
la ff her V. Piper (1864) 16 C. B. 
N. S. 660, 33 L. J. C. P. 329,i 
139. K. R. 657. The question of 
personal negligence is immaterial, 
.tind the defence of common em-* 
ployment inapplicable, where a 
positive statutory duty prescinb- 
ing conditions of safety has been 
Broken: Butler v. Fife Goal Co. 
[1912] A. C. 149, 81 L. J. P. O. 97. 

(A) Lord Cairns, as above: to 
same effect Lord Wensleydale, 
Weems v. Maihiesoii (1861) 4 

Macq. at p. 227: “All that the 
master is bound to do is to pro- 
vide machinery fit and proper for 
the work, and to take care to have 
it superintended by himself or hia 
workmen in a fit and proper 
manner.” In 8kipp v. B. C, R. 
Co. (1853) 9 Ex. 223, 23 L. J. Ex. 
23, 96 R. R. 679, it was said that 
this duty does not extend to 


having a sufficient number of ser- 
vants for the work: sed qu. The 
decision was partly on the ground 
that the plaintiff was in fact well 
acquainted with the risk and had 
never made any complaint. The 
duty of giving special instruction 
or warning about dangerous work 
may be delegated to a competent 
person: Young^s case, note (e), 
above. But the general duty of 
providing proper plant, includ- 
ing amendment of known defect®, 
cannot be delegated: Toi'onto 
Power Co. v. Paskwan [1915] 
A'. O. 734, 84 L. J. O. P. 148. 

(i) Johnson v. Lindsay [1891] 
A. O. 371, 65 L. T. 97, overruling 
Wiggeit ,v. Fox, 11 Ex. 832, 25 
L. J. Ex. 188, 105 R. R. 822, ©o 
far as that case could be r^arded 
as laying down any rule of law. 
Cp. Cameron v. Nystrom (J. C.) 
[1893] A. C. 308, 62 L. J. P. 0. 85, 
p. 83, above. 

(k) Lees v. Bunkerley Bros. 
[1911] A. 0. 6, 80 L. J. K. B. 135. 
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is compellable by law to obey the so-c-alled employer’s^ 
directions (Z). 

Moreover, a stranger who gives his help without reward 
to a man’s servants engaged in any work is held to put 
himself, as regards the master’s liability towards him, in 
the same position as if he were a servant. Having of his 
free will (though not under a contract of servioc) exposed 
himself to the ordinary risks of the work and made himself 
a partaker in them, he is not entitled to be indemnified 
against them by the master any more than if he were in 
his regular employment (m). This is really a branch of 
the doctrine volenti non fit iniuria,” discussed below under 
the title of General Exceptions. 

On the other hand, a master who takes an active part in 
his own work is not only himself liable to a servant injured 
by his negligence, but if he has partners iii the business, 
makes them liable also. For he is the agent of the firm, but 
not a servant (?^): the partners are generally answerable 
for his conduct, yet cannot say he was a Mlow-servunt of 
the injured 'man. 

Such were the results arrived at by a number of modern 
authorities, which it seems useless to cite in more detail: 
the rule, though not abrogateMi, being greatly limited in 
application by statute. The Employers’ Liability Act, 188ft 
(43 & 44 Viet. c. 42), is on the face of it experimental. It 
was temporary, being enacted only for seven years and the* 
next session of Parliament, and since continued from time 
to time; it is confini^ in its operation to certain specified 

(l) Tozeland v. W e%t Ram J) egg Midland R. C^, 

Union [1906] 1 K. B. 538, 75 L. J. 1 H. & N. 773, 26 L. J. Ex. 174, 

B, 353. 108 R. R. 116. 

(m) Potiei' V. Faulkner (1861) («) Ashworth v. Blanwix (1861) 

Ex. OE. 1 B. & S. 800, 31 L. J. 3 E. & E. 701, 30 L. J. Q. B. 183, 
Q. B. 30, 124 R. R. 755, approv- 122 R, R. 906. 
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causes of injury; and only certain kinds of servants are 
entitled to the benefit of it, and then upon restrictive con- 
ditions as to notice of action, mode of trial, and amount 
of compensation, which are unknowm to the common law,, 
and with a special period of limitation. The effect is that 
a “ workman within the meaning of the Act is put as 
against his employer in approximately the same position* 
as an outsider as regards the safe and fit condition of the 
material instruments, fixed or movable, of the master’s busi- 
ness. He is also entitled to compensation for harm incurred 
through the negligence of another servant exercising super- 
intendence, or by the effect of specific orders or rules issued 
by the master or some one representing him; and there is 
a special wider provision for the benefit of railway ser- 
vants, which virtually abolishes the master’s immunity as 
to railway accidents in the ordinary sense of that term. 
So far as the Act has any principle, it is that of holding the 
employer answerable for the conduct of those who are in 
delegated authority under him. It is noticeable that almost 
all the litigation upon the Act has been caused either by its 
minute provisions as to notice of action, or by desperate 
attempts to evade those parts of its language which arc plain 
enough to common sense. The extended scope of the Work- 
men’s Compensation Act has not wholly supplanted resort 
to it. The text, and references to the decisions, will be 
found in the Appendix (Note B). 

So far as the Act of 1880 goes, we have, in a matter of 
general public importance and 'affecting large classes .of per- 
sons who are neither learned in the law nor well able to- 
procure learned advice, the fioUowing singularly intricate 
and clumsy state of things. 

First, there is a general rule of a master’s liability for 
his servants (itself in some sense an exceptional rule to- 
begin with). i , 
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Secondly, the immunity of the master where the person 
injured is also his servant. 

Thirdly, in the words of the marginal notes of the Em- 
ployers’ Liability Act, “ amendment of law ” by a scries 
of elaborate exceptions to that immunity. 

Fourthly, “ exceptions to amendment of law ” by pro- 
visoes which are mostly but not wholly re-statemenls of 
the common law. 

Fifthly, minute and vexatious regulations as to procedure 
in the cases within the first set of exceptions (o). 

The Workmen’s Compensation Act, 1897, now super- 
seded by the Act of 1906, introduced a wholly now prin- 
-ciplo (p), which is really in the direction of compulsory 
insurance, tliough the primary liability is on tlio (miployer, 
•and he is loft to insure or not as he thinks lit. The applica- 
tion ,of this principle, at first limited to the employments 
•expressly mentioned, and extended to agricultural labourers 


(o) As to the question ot policj”, 
see for very full information and 
discussion the evidence taken by 
the Select Oominittoes of the 
House of Commons in 1876 and 
1877 (Pari. Papers, H. O. 1876, 
.'372,* 1877, 285). And see the final 
report of the Labour Commission, 
1894, Part 11. Appendix V. 
(Memorandum on Evidence re- 
lating to Employers’ Liability). 
As to foreign legislation resembling 
the Employers’ Liability Act or the 
Workmen’s Compensation Act, see 
Pari. Papers, 1905, Od. 2458. 

(p) The duty created is “ a ' 
newly imposed statutory duty, a 
duty which is wholly independent 
■of any wrong-doing by the party 
to be charged, but is made by 
rstatute part of every contract of 


employment to which the Adt 
applies.” Per Farwcll L. J., 
DarVmgion v. Itoscoe «.f’ Bom 
[1907] 1 K. B. 219, 230, 76 L. J. 
K. B. 371. In practice tlie real 
defendant is almost always an in- 
surance company. From the point 
of view of a legislate desirous of 
reducing litigation, there are both 
advantages and disadvantages about 
this. Claims may be disputed 
which a just employer would per- 
haps have allowed, but certainty 
in the interpretation of the law 
will be sooner attained, or might 
be if the avidity of practitioners 
for a sliow of authority did not 
choke the reports with cases really 
deciding nothing whatever of 
general application. 
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by an Act of 1900, also superseded, now covers all con- 
tracts of service except in certain excepted cases. 

The reported decisions turn wholly on the provisions of 
the Acts and the rules made under them, and throw no light 
on any principle of the law of torts, the right to compensa- 
tion being founded on accident simply, not on negligence 
or any other actionable wrong; a large and increasing pro- 
portion of them are on minute questions of fact land 
evidence. Moreover, nothing short of a full account of 
decisions of this kind is of any practical use, and for such an. 
account there is no room in a work like the present. Pot" 
these reasons the reader is referred for detailed informa- 
tion to the special annotated editions of the Acts (q). 


(^g) See Parsons on the AVork- 
men’s Compensation Act, 5th ed. 
1914; Dawbarn on Employers' 
Liability (with notes on Canadian 
law by A. 0. Eorster Boulton), 
4th ed. (much enlarged) 1911; 
Ruegg on Employers’ Liability and 
Workmen’s Compensation, 8th ed. 
1910; Knowles on Compensation 
for Injuries to Workmen (on the 
Act of 1906), Srd ed. 1913; Willis, 


\Vorkmen’s Compensation Act, . 
1906, 18th ed. 1919; Chartres, 
Judicial Interpretations of the Law 
relating to Workmen’s Compensa- 
tion, 1915. Many of the former 
decisions are on questions which 
can no longer arise under the en- 
larged and simplified provisions of' 
1906; but many of them remain 
applicable or instructive. 
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CHAPTER IV. 

GENERAL EXCEP'riONS. 

We have considered the general principles of liability for 
•civil wrongs. It npw becomes needful to consider the 
general exceptions tjo which these principles are subject, or in 
'Other words the rules of immunity which limit the rules 
of liability. There are various conditions which, when 
present, will prevent an act from being wrongful which in 
their absence would be a wrong. Under such conditions 
the act is said to be justified or excused. And when an act 
is said in general terms to be wrongful, it is assumed thait 
no such qualifying condition exists. It is an actionable 
wrong, generally speaking, to lay hands on a man in the 
way of force or restraint. But it is the right of every 
man to defend himself against uiilawful force, and it is 
the duty of officers of justice to. apply force and restraint' 
in various degrees, from simple arrest to the infliction of 
death itself, in execution of the process and sentences of the 
law. Here the harm done, and wilfully done, is justified. 
There are incidents, again, in every football match which 
an uninstruoted observer might easily take for a confused 
fight of savages, and grave hurt sometimes iensu-es to one or 
more of the players. Yet, so long as the phj is fairly con- 
‘diicted according to the rules agreed upon, there is no wrong 
■and no cause of action. For the players have joined in 
the game of their own free will, and accepted its risks. Not 
that a man is hound to play football or any other rough game, 
but if he does he must abide its ordinary chances, tlere 



genp:eal and particular exceptions. 


Ill 


thiO iiarm done, if tiot justified (for, though, in a manner 
unavoidable, it was not in a legal sense necessary), is never- 
theless excused (a). Again, defamation is a wrong; but 
there are certain occasions on which a man may with im- 
punity make and publish untrue statements to the prejudice 
of anoth;er. Again, sic utere tuo ut alienum non lajedas ’’ 
is said to be a precept of law; yet there are divers things 
•a man may freely do for his own ends, though he well 
knows that his neighbour will in some way be the worse 
for them. 

Some of the principles by which liability is excluded are 
applicable indifferently to all or most kinds of injury, while 
others are confined to some one species. The rule as to 
“ privileged communications ” belongs only to the law of 
libel and slander, and must be dealt with under that par- 
ticular branch of the subject. So the rule as to contribu- 
tory negligence ” qualifies liability for negligence, and can 
be understood only in connection with the special rules 
determining such liability. Exceptions like those of con- 
sent and inevitable accident, on the other hand, are of such 
wide application that they cannot be conveniently dealt wdth 
under any one special head. This class is aptly denoted 
in the Indian Penal Code (for the same or similar prin- 
ciples apply to the law of criminal liability) by the name 
-of General Exceptions. And these are the exceptions which 
now concern us. The following seem to be their chief cate- 
gories. An action is within certain limits not maintainable 
in respect of the acts of political power called ‘‘acts of 
state,” nor of judicial ’acts. Executive acts of lawful autho- 

(«) Justification seems to be the cuse, when it is but an accident: 
proper word when the harm suf- but I do not know that the precise 
fered is inseparably incident to the distinction is always possible to 
performance of a legal duty or the observe, or that anything turns 
exercise of a common right; ex- on it. 
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rity form another similar class. Then a class of acts has to* 
he considered which may be called quasi- judicial, and which, 
also within limits, are j^i’^tected. Also there are various 
cases in which unqualified or qualified immunity is conferred 
upon private persons exercising an authority or power 
specially conferred by law. We may regard all these as cases 
of privilege in respect of the person or the occasion. Afterr 
these come exceptions which are more an affair of common 
right: inevitable accident, harm inevitably incident to the- 
ordinary .exercise of rights, harm suffered by consent or under 
conditions amounting to acceptance of the risk, and harm, 
inflicted in self-defence or (in some cases) otherwise by 
necessity. These grounds of exemption from civil liability 
for wrongs have to be severally examined and defined. And 
first of ''Acts of State.” 


1 . — Acts of State. 

It is by no means easy to say what an act of state is,, 
though the term is not of unfrequent occurrence. On the 
whole, it appears to signify — (1) An act done or adopted 
by the prince or rulers of a foreign independent State in 
their political and sovereign capacity, and within’ the limits, 
of their Ae factp political sovereignty; (2) more particularly 
(in the words of Sir James Stephen) (b), an act injurious, 
to the person or to the property of some person who is not. 
at the time of 'that act a subject (c) <of [his] Majesty; 
which act is done by any representative of [his] Majesty's- 

(6) History of the Criminal time of peace, and not easily in 

Law, Li. 61. time of war, for it seems that an. 

(c) This includes aliens living- in alien enemy resident here with 
temporary allegiance ” under the licence is under the same protoo- 

protection of English law: there- tion: Porter v. Preudenherg) ^-c. 

fore an act of state in this uense [1915] 1 K. B. 857, 84 L. J. K. B.. 

cannot take place in England ini 1001, C. A. 
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authority, civil or military, and is either previously sanc- 
tioned, or subsequently ratified by [his] Majesty'' (such 
sanction or ratification being, of course, expressed in the 
proper manner through responsible ministers). 

Our courts of justice profess themselves not competent 
to discuss acts of these kinds for reasons thus expressed 
by the Judicial Committee of the Privy Council: — “The 
transactions of independent States between each other ” (and 
with subjects of other States) “ are governed by other laws 
than those -wfiiich municipal courts administer; such courts 
have neither the means of deciding what is right, nor the 
power of enforcing any decision wMch they may make ” (d), 

A series of decisions of the Indian Supreme Courts and 
the Privy Council have applied this rule to the dealings of 
the East India Company with native States and with the 
property of native princes (e). In these cases the line be- 
tween public and private property, between acts of regular 
administration and acts of or of amiexation, is not 
always easy to draw. Most of them turn on acts of political 
annexation. Persons who by such an act become British 
subjects do not thereby become entitled to complain in muni- 
cipal courts deriving their authority from the British Govern- 
ment of the act of annexation itself or anything incident to 
it. In such a case the only remedy is by petition of right 
to the Crown. And the effect is the same if the *act: is 


(d) Secretary of State in Ooun” 
cil of India v. Kamachee Boije 
Sahaha (1859) 13 Moo. P. O. 22, 
75, 132 P. E. 7; Salaman v. See. 
of State, i'c. [1906] 1 IC. B, 613, 
75 L. J. K. B. 418, 0. A. 

(e) See Bo^s v. Secretary of 
State for India in CovMeil (1875) 
L. E. 19 Eq. 509, and the cases 

P. — T. 


last cited. Cook v. Spriyy [1899] 
A. O. 572, 68 L. J. P. C. 144, 
^professes to belong- to the eajnne 
class, but it is by no means easy 
to undm^tand either the real 
nature of tho facts or the ratio 
decidendi of the Judicial Oom- 
mittee. See L. Q. E. xvi. 1. 


8 
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originalh' an excoss of authority, but is afterwards ratified 
by the Crown. 

The leading case on this subject is Bnron v. Demnaiii f) . 
This was an action against Captain Doiiinan, a captain in 
the navy, for burning certain barraooons on the West Coast 
of Africa, and releasing the slaves contained in them. His 
conduct in so doing was approved by a letter written by Mr. 
Stephen, then Under Secretary of State for the Colonies, 
by the direction of Lord John Kussell, then Secretary of 
State. It was held that the owner of the slaves [a Spanish 
subject] could recover no damages for his loss, as the effect 
of the ratification of Captain Denman’s act was to convert 
what he had done into an act of state, for which no action 
would lie.” 

So far Sir James Stephen, in his History of the Criminal 
Law (g). It is only necessary to add, as he did on the next 
page, that *‘as between the sovereign and his subjects there 
can bo no such thing as an act of state. Courts of law arc 
established for the express purpose of limiting public autho- 
rity in its conduct towards individuals. If one Britisli 
subject puts another to death or destroys his property by 
the express command of the King, that command is no pro- 
tection to the person who executes it unless it is in itself 
lawful, and it is the duty of the proper courts of justice to 
determine whether it is lawful or not”: as, for example, 
when the Court of King’s Bench decided that a Secretary of 
State had no power to issue general warrants to search for 
and seize papers and the like (h). The head of a department 
of State, however, cannot be presumed to authorize wTongs 
committed by subordinate officers under colour of official 
duty; and he will not be liable for such acts without proof 

(/) (1847) 2 Ex. 167, 76 R. R. (^) Bniiclc v. Carringioni 19 St. 
554. ' Tr. 1043. 

{fj) Vol. ii, p. 64. 
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that he has in fact authorized them. An action against the 
Lords of the Admiralty for alleged trespass by two marines 
and a civil engineer, no specific act or autliority of the de- 
fendants being shown, has been held to be misconceived (i) . 

Another question which has been raised in the colonies 
and Ireland, but which by its nature cannot come before an 
English court for direct decision, is how far an action is 
maintainable against an officer in the nature of a viceroy 
during his term of office, and in the local courts of the 
territory in which he represents the Crown. It has been 
held by the Judicial Committee that the Lieutenant- 
Governor of a colony is not exempt from suit in the courts 
of that colony for a debt or other merely private cause of 
action (Ic ^ : and by the Irish courts, on the other hand, that 
the Lord-Lieutenant is exempt from being sued in Ireland 
for an act done in his official or politic'’ capacity(Z). 

An alien not already admitted to the enjoyment of civil 
rights ill England (or any British possession) seems to have 
no remedy in our law if prevented by the local executive 
authority from entering British territory (m) . It seems 
doubtful whether admission to temporary allegiance in one 


(’i) Jialeifjh v. [1898] 1 

Ch. 73, 67 L. J. Cii. o9; followed 
Itniitbriclga v. FoRtmasfer-G-rnn’frl 
[1906] 1 K. B. 178, 75 L. J. K. B. 
366, and see p. 85, above, for 
the additional reason tliere given. 

(Jc) mu V. Bigr/e (1841) 3 

Moo, P. C. 465, 50 R. R. 68: 
dissenting from Rord Mansfield’s 
dictum in 3Iosig}i v. Toln'igasj 
Cowp. 172, that '‘'locally during 
his government civil or crimi- 
nal aciton will lie against him;” 
though it may be that he is privi- 
leged from personal arrest- where 
arrest would, by the local law, be 

8 


part of the ordinary process. 

(7) Liibg V. JFofle/iOuse, 17 Ir. 

C. R. E. 618; BulUvnn v. 

Sqiencer, Ir. R. 6 C. L. 173, fol- 
lowing Tandy v. IV estrnor eland ^ 27 
St. Tt. 1246. These cases go veiy 
far, for the Rord-Lieu tenant was 
not even called on to plead his 
privilege, but the Court stayed pro- 
ceedings against him on motion. 
As to the effect of a local Act of 
indemnity, sec Phillips v. Eyre 
(1870) Ei. Ch, R. R. 6 Q. B. 1. 

(w?) Jdiisgrave v. Chung Teeong 
Toy [1891] A. C. 272, 60 L. J. 
P. O. 28. 
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part of the British Empire would confer any right to bo 
admitted to another part. 

There is another quite distinct point of jurisdiction in 
connexion with which the term ''act of state” is used. A 
sovereign prince or other person representing an independent 
power is not liable to be sued in the courts of this country 
for acts done in a sovereign capacity; and this even if in 
some other capacity he is a British subject, as was the case 
with the King of Hanover, who remained an English peer 
after the personal union bet-ween the Crowns of England and 
Hanover was dissolved (n). This rule is included in a wider 
one which not only extends beyond the subject of this work, 
but belongs to international as much as to inunicip;il law. 
It has been thus expressed by the Court of Appeal: “ A.s a 
consequence of the absolute independence of every sovereign 
authority, and of the international comity which induces 
every sovereign state to respect the independence and dignity 
of every other sovereign state, each and every one declines 
to exercise, by moans of its Courts, any of its territorial 
jurisdiction over the person of any sovereign or ambassador 
of any other state, or over the public j)roperty of any state 
which is destined to public use, or over the property of any 
ambassador (o), though such sovereign, ambassador, or pro- 
perty bo within its territory, and therefore, but for the 
common agreement, subject to its jurisdiction” (p*). 

If we may generalize from the doctrine of our own courts, 
the result seems to be that an act done by the authority, 

(«) Duke of Brunsivick v. Kinr/ seem lie could not get thf.-in 
of Hanover (1843-4), 6 Beav. 1,, back without submitting to the 
57, 63 K. R. 1, 8; affirmed in the jurisdiction. 

House of Lords, 2 H. L. C. 1, 81 Qp) The Parlement Beige (IHSO) 
R. R. 1. 5 P. B, 197, 214. Cp. Mighell v. 

(o) What if cattle belonging to Sultan of Johor e [1894] 1 Q. B. 

a foreign ambassador were dis- 149, 63 L. J. Q. B. 593, 0. A. 

trained damage feasant? It would 
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previous or subsequent, of the government of a sovereign 
state in the exercise of de facto sovereignty (q; is not exa- 
minable at all in the courts of justice of any other state. So 
far forth as it affects persons not subject to the government 
in question, it is not examinable in the ordinary courts of 
that state itself. If and so far as it affects a subject of the 
same state, it may be, and in England it is, examinable by 
the courts in their ordinary jurisdiction. In most Con- 
tinental countries, however, if not in all, the remedy for 
such acts must be sought before a .special tribunal (in France 
the Conseil d’Etat: the preliminary ciuestion whether the 
ordinary court or the Conseil d'Etat has jurisdiction is de- 
cided by the Tribunal des Confiits, a peculiar and composite 
court) (r). 


2 . — Judicial Acts, 

Next as to judicial acts. The rule is that no action will 
lie against a judge for any acts done or words spoken in his 
judicial capacity in a court of justice” {s). And the ex- 
emption is not confined to judges of superior courts; it 
includes, for example, magistrates sitting judicially (i). It 


(g) I have not met with a dis- 
tinct statement of this qualifica- 
tion in existing authorities, but it 
is evidently assumed by them, and 
is necessary for the presei'vation 
of every state’s sovereign rights 
within its own jurisdiction. Plainly 
the command of a foreign govern- 
ment would be no answer to an 
action for trespass to land, or for 
the arrest of an alleged ofiendefr 
against a foreign law, within the 
body of an English county. 

(r) Law of May 24, 1872: as' 
to the tribunal, see Dicey, Law of 


the Constitution, 8th ed. note si. 
p. 555. But the principle is 
ancient, and the old law is still 
cited on various points. 

(s) Scott V. Stansfield (1868) 
L. E. 3 Es, 220, 37 L. J. Bs. 155, 
which sums up the efieeb of many 
previous decisions. The authorities 
were reviewed and confirmed by 
the G. A. in Anderson v. G-orrie 
[1895] 1 Q. B. 6fi8, 71 L. T. 382. 

if) Lato V. Llewdlyn [1906] 1 
K. B. 487, 75 L. J. K. B. 320, 
0. A. 
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is founded on the necessity of judges being indepejident in 
the exercise of their office, a reason which applies equally to 
all judicial proceedings. But in order to establish the ex- 
emption as regards iDroeecdings in an inferior court, the 
judge must show that at the time of the alleged wrong-doing 
some matter was before him in which he had jurisdiction 
(wdiereas in the case of a superior court it is for the plaintiff 
to prove want of jurisdiction); and the act complained of 
must be of a kind which he had power to do as judge in that 
matter. 

Thus a revising barrister had power statute “ to order 
any person to be removed from his court who shall interrupt 
the business of the court, or refuse to obey his lawful orders 
in respect to the same”: but it was an actionable trespass if 
under colour of this power he caused a person to be removed 
from the court, not for tlren and there making a disturbance, 
but because in the revising barrister’s opinion he improperly 
suppressed facts within his knowledge at the holding of a 
former court (w) . The like law holds if a county court 
judge commits a party without jurisdiction, and being 
informed of the facts which show that ho has iio jurisdic- 
tion (a;); though an inferior judge is not liable for an act 
which on the facts apparent to him at the time was within 
his jurisdiction, but by reason of facts not then shown was 
in truth outside it {y) . 

A judge is not liable in trespass for want of jurisdiction, 
unless he knew or ought to have known of the defect: and 
it lies on the plaintiff, in eveiy sucli case, to prove that 
fact (<$;). And the conclusion formed by a judge, acting 

(«) Willis y. Maclaclilan (1876) Q. B.. 841, 19 L. J. Q. B. 170. 

1 Ex. D. 376, 45 L. J. Q. B. 689. (//) Lowtlier v. Bari of Radnor 

The office and its incidents are (1806) 8 East, 113, 118. 
abolished since 1918, but the illus- (z) Calder v. llalket (1839) 3 
tration is still instructive. Moo. P, C. 28, 78, 50 R. R. 1, 13. 

(ip) Jioulden v. Smith (1850) 14 



JUDICIAL ACTS. 


119 


judicially and in good faith, on a matter of fact which it is 
within his jurisdiction to determine, cannot be disputed in 
an action against him for anything judicially done by him 
in the same cause upon the footing of that conclusion 'a . « 

Allegations that the act complained of was done ‘‘ mau- 
ciously and corruptly,'’ that the words were spoken “ falsely 
and maliciously,” or the like, will not serve to make an 
action of this kind maintainable against a judge cither of a 
superior (6; or of an inferior (o; court, or any judicial 
officer {i) . 

There arc two cases in which by statute an action does 
or did lie against a judge for 'misconduct in his ofiice, namely,, 
if he refuses to grant a writ of liaheaB corpus in vacation 
time (e , and if he refused to seal a bill of exceptions (/). 

The rule of immunity for judicial acts is applied not only 
to judges of the ordinary civil tribunals, but to members of 
naval and military courts-martial or courts of incjuiry con- 
stituted in accordance with military law and usage (g). It 


(a) Kemp v. Neville (1861) 10 
C. B. N. Sj. 523, 31 L. J. C. P. 
158, 128 11. B. 815 (an action 
against the Vice-Chancellor of the 
University of Cambridge), and 
authorities there cited. 

(5) Fray v. Klachharn (1862) 3 
B. & &. 576, 129 B. 463; 
Anderson v. Gorrie [1895] 1 Q.. B. 
66S, 71 L. T. 382, 0. A. 

(c) Scott V. Stansfield (1868) 
L. R-. 3 Ex. 220, 37 L. J. Ex. 155. 

(d) Botlomley v. Brougham 
[1908] 1 K. B. 584, 77 L. J. K. B. 
311 (report of OfSciai Eeceiver 
under Compani-es Winding-up Act, 
1890). 

(^) 31 Car. II. c. 2, s. 9. 

(/) 13 Edw. I. (Stat. Westni. 2) 
c. 31, of. Blackstone, iii. 372. 


Of) Tills may be colleetod from 
such authorities as Baivlnns v. 
Lord BoJeehy (1875) L. K. 7 H. L. 
744, 45 L. j. Q. B. 8; Benohims v. 
Prince Bdnvard of Saxe IV einmr 
(1876) 1 Q. B. D. 499., 45 L. J. 
Q. B. 537, which, however, go to 
some extent on the doctrine of 
‘‘ privileg'ed eommunieations,” a 
doctrine wider in one sense, and 
more special in another sense, than 
the rule now in question. Partly, 
also, they deal with acts of autho- 
rity not of a judicial kind, which 
will be mentioned jiresentiy. As 
regards judicial acts it seems in- 
credible that such persons should 
he in a worse position than judges 
of inferior civil courts. 
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is also apiolied to a limited extent to arbitrators, and to any 
person '\vbo is in a position like an arbitrator’s, as having 
been chosen bv the agreement of parties to decide a matter 
that is or may be in difierence between them. Such a person, 
if he acts honestly, is not liable for errors in judgment (Ji). 
He would be liable for a coiTuj)t or partisan exercise of his 
office; but if he really does use a judicial discretion, the 
rightness or competence of his judgment cannot be brought 
into question for the purpose of making him personally 
liable. 

The doctrine of our courts on this subject appears to be 
fully and uniformly accepted in the United States (i). 


3 . — Executive Acts. 

As to executive acts of public officers, no legal wrong can 
be done by the regular -enforcement of any sentence or process 
of law, nor by the necessary use of force for preserving the 
peace. It will be observed that private persons are in many 
cases entitled, and in some bound, to give aid and assistance, 
or to act by themselves, in executing the law; and in so doing 
they are similarly protected (fe) . Were not this the rule, 
it is evident that the law could not be enforced at all. But 
a public officer may err by going be^^ond his authority in 
various ways. When this happens (and such cases arc not 

(h) Fappa v. Hose (1872) Ex. Vhamben v. Goldihorpe [1901] 1 
Cli. L. K-. 7 C. PI. o25, 41 L. J,. K. B. 624, 70 L. J. K. B. 482, 

G. P. 187 (broker authorized by C. A. (arcliiteet nojuinatod io 

gale note to decide on quality of certify wliat was due to contractor ; 

goods); Thar sis Sulphur Co. v. diss. Eomer L. J. in tiie latter 

Loftus (1872) L. R. 8 C. P. 1, case). 

42 L. J. C. P. 6 (average adjuster (a) Cooley on Torts, Ch. 14; 
nominated to ascertain proportion Piero, 171 sgg, 
of loss as between ship and cargo); (A) The details of this subject 
Stovejison v. Watson ^1879) 4 belong to criminal law. 

C. P. D. 148, 48 L. J. P, C. 318, 
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•uncomtaou), there are distinctions to be observed. The 
principle which runs thi’ough both common law and legisla- 
tion in the matter is that an officer is not protected from the 
ordinary consequence of unwarranted acts which it rested 
with himself to avoid,* such as using needless violence to 
secure a prisoner; but- he is protected if he has only acted 
in a manner in itself reasonable, and in execution of an 
apparently regular w^arrant or order which on the face of it 
he was bound to obey (Z). This applies only to irregularity 
in the process of a court having jurisdiction over the alleged 
cause. Where an order is issued by a court which has no 
jurisdiction at all in the subject-matter, so that the pro- 
ceedings are, as it is said, “ coram non judioe,” the exemption 
ceases ('>9*^) . A constable or officer acting under a justice's 
warrant is, however, specially protected by statute, notwith- 
standing any defect of jurisdiction, if he produces the war- 
rant on demand {n ) . The provisions of many particular 
•statutes which gave a qualified protection to persons acting 
-under the statute have been superseded by the Public 
Authorities Protection Act, 1893, which substitutes for their 
various requirements the one rule that proceedings against 
•any person for any act done in execution of a statutory or 
other public duty shall be commenced within six months (o) . - 
As to a mere mistake of fact, such as arresting the body 
or taking the goods of the wrong person, an officer of the 
law is not excused in such a case. He must lay hands on 


(V) Maym of London v. Cox 
(1867) L. R. 2 H. L.. afc p. 269 
opinion of judges, per Willes 
J.). The law seems to be under- 
stood in the same way in the 
United States. 

(w?) The case of The Mars/mlsea, 
10 Co. Rep. 76 a; Clark v. Woods 
(1848) 2 Ex. 395, 17 L. J. :M. C. 
189, 76 R. B. 632. 


(n) 24 Geo. II. c. 44, s. 6. 
(Action lies only if a demand in 
writing for perusal and copy of (lie 
warrant is refused or neglected for 
six days.) 

(o') 56 & 57 Viet. 0 . 61. There 
are subsidiary but not unimportant 
provisions as to costs: see p. 210, 
below. 
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the right person or property at his peril, the only exception, 
being on the principle of estoppel, where he is misled by 
the party's own act (p). 

Acts clone by naval and military .officers in the execution 
or intended execution of their duty, for the cnforccmont 
of the rules of the service and preservation of discipline, 
fall to some extent under this head. The justification of 
a superior officer as regards a subordinate partly depends on 
the consent implied (or indeed expressed) in the act of a 
man’s joining the service that he will abide by its regu- 
lations and usages; partly on the sanction exprossl}' given to. 
military law by statutes. There is very great w^eiglit of 
opinion, but no absolute decision, that an action does not liiv 
in a civil court for bringing an alleged offender against 
military law (being a person subject to that law) before 
a court-martial without probable cause (q). How far the- 
orders of a superior officer justify a subordinate who obeys 
them as against third persons has never boon fully settled. 
But the better opinion appears to be that the subordinate 
is in the like position with an officer executing an appa- 
rently regular civil process, namely, that he is protected if 
he acts under orders given by a person whom ho is general!)- 
bound by the rules of the service to obey, and of a kind 
which that person is generally authorized to give, ajid 

(p) See Glasspoole v. Yoiiug 
(1829) 9 B. & 0. 696, 33 R. R. 

294; Balme v. Huitoji, Ex. Ch. 

(1833) 9 Bin". 471; Bunston v. 

Paterson (1857) 2 C. B. N. S. 

495, 26 L. J. C. P, 267; and other 
authorities collected in the Digest 
of Englisli Case Law, ed. Mews, 
suh tit. SheriS. 

(g) Johnstone v. Button (1786- 
3787) Ex. Ch. 1 T. R. 510, 548: 


affirmed in H. L. ihid. 784, 3 
Bro. P. C. 76, 1 R. R. 257. TJie 
Ex. Ch. thought the action did not 
lie, but the defendant was entitled 
to judgment even if it did. No- 
reasons appear to have been given 
in the House of Lords. The case 
is discus jed in Cockburn C. J.’s 
dissenting judgment in Dawkins v- 
Lord Pmdet (1869) L. R. 5 Q. B. 
94. 
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if the particular order is not necessarily or manifestly 
unlawful (r). 

The same principles apply to the exemption of a person 
lacting under the orders of any public bodj' competent in 
the matter in hand. An action does not lie ag-aiiist the 
Serjeant-at-Arms of the House of Commons for excluding 
a member from the House in obedience to a resolution of the 
House itself; this being a matter of internal discipline in 
which the House is suimeme (s'). 

The principles of English law relating to the protection 
of judicial officers and persons acting under their orders 
have in British India been declared by express enactment 
(Act XVIII. of 1850). 

There is still much obscurity, and certainly no general 
agreement, about the precise nature and extent of the justi- 
fication for acts done in the name of martial law " in time 
of war or rebellion; the modem practice of passing an Act 
of indemnity on the restoration of civil order, a politic and 
laudable practice in itself, had before the xv’ar of 1914 made 
it improbable that an authoritative decision on the common 
law would ever be given; and during that war the Defence 
of the Realm Acts and orders made under them transfeiTcd 
the whole matter for practical purposes to the sphere of 
statutory authority. The general question however has not 

(>) Seeper Willes J. in (now Sir Harry) Stephen in 
V. Bell (1866) 4 E. & E. at p. 790: L. Q. R. xvii. 87, on a recent ease 
this judgment appears to be treated in Cape Colony, 
as authoritative by A. L. Smith (s) Bradlaugh v. Gossett (1884) 
L. J. in Mark’s v. Frogley [1898] 1 12 Q. B. Div. 271, 53 L. J. Q. B. 

Q. B-. 888, 900, 67 L. J. Q. B. 209. As to the limits of the privi- 

605, C. A. In time of war die lege, see per Stephen J., 12 Q. B. 

protection may perhaps be more Div. at p. 283. As to the power 

extensive. As "to criminal responsi- of a colonial l^islative assembly 
bility in such cases, c£. Stephen, over its own members, see Barton 

Dig." Or. Law, art. 202, Hist. Or. v. Taylor (J. C. 1886) 11 App. Ca. 

Law, i. 200—206; and Mr. H. L, 197, 55 L. J. F. C. 1. 
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'wholly lost its interest (t), and may still be important be- 
yond seas. Some writers deny that outside the actual scat 
of hostilities there is any common law justilication at all. 
Some think that there is, and that it wholly excludes the 
authority of the Courts; one or two have propounded 
extravagant theories of a supposed prerogative of the Crown 
in the matter. I venture to think it the better opinion 
that whatever, in time of war within the jurisdiction, is 
or reasonably appears necessary for the common defence 
against the King’s enemies is justified by the common law, 
but that, in the absence of an Act of indemnity, the exis- 
tence of the necessity and the reasonableness of the action 
are to be determined by the ordinaiy Courts when peace 
is restored. It -would not be useful to go into (](‘tails 
here (w). But it wmuld obviously not be reasonable, e.Kcopt 
on very special emergency, for a. private citizen to take any 
siich action on his own responsibility. 


4, — Quasi- judicial A.cis. 

Divers persons and bodies are called upon, in the 
management of public institutions or gov'crnmcnt of volun- 


(£) See A Fetiiion oj Right 
[1915] 3 K. B. 649, C. A.; and 
Da Kegser’s Royal Hotel v. The 
King [1919] 2 Ch. 197, 88 L. J. 
Ch. 415, C, A., affcl. in PI. L. 
May 10, 1920. Entrance on land 
is on a distinct footing, see p. 171, 
below. 

Ow) See a Sieries of articles in 
L. Q. R. xviii. 117 — 158; Dicey, 
Law of the Constitution, 7th cd., 
Note X. in Appendix ; and observa- 
tions thereon in review of 6th ed., 
L. Q. R. xix. 230. In Bx parte 
D. F. Marais [1902] A. C. 109, 
71 L. J. P. C. 42, the Judicial 
Committee decided that there may 
be a state of war justifying extra- 


ordinary action at a ijiaco where 
there is not actual fighting and the 
ordinary Courts are still sitting; 
and this, I humbly conceive, is 
right; but the judgment, which was 
on a petition for special leave to 
appeal, is very brief, and eaiinot 
be said to throw much light on 
the constitutional question. The 
reference to, the Petition of Right 
in the last sentence is not literally 
correct. Cp. Moyer v. Peabody 
(1909) 212 U. S. 78. It- seems 
obvious that in the late war the 
attacks of hostile aircraft at various 
places in England did create a 
state of war within the realm. 
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tary associations, to exercise a sort of conventional 
jurisdiction analogous to that of inferior courts of justic-e, 
These quasi-judicial functions are in many eases created 
or confirmed by Parliament. Such are the powers of the 
universities over their officers and graduates, and of colleges 
in the universities over their fellows and scholars, and of 
the General Council of Medical Education over registered 
medical practitioners {x). Often the authority of the quasi- 
judicial body depends on an instrument of foundation, the 
’ provisions of which are binding on ail persons who accept 
benefits under it. Such are the cases of endowed schools 
and religious congregations. And the same principle* 
appears in the constitution of modern incorporated com- 
panies, and even of private partnerships. Further, a quasi- 
judicial authority may exist by the mere convention of a 
number of persons who have associated themselves for any 
lawful purpose, and have entrusted powers of management 
and discipline to select members. The committees of most 
clubs have by the rules of the club some such authority, 
or at any rate an initiative in presenting matters of discipline 
before the whole body. The Imis of Court exhibit a curious 
and unique example of great power and authority exercised 
by voluntary unincorporated societies in a legally anoma- 
lous manner. Their powers are for some purposes quasi- 
judicial, and yet they are not subject to any ordinary 
jurisdiction (y). 

The general rule as to quasi- judicial powders of this class 
is that persons exercising them are protected from civil 


(x) Seo Allbutt V. General Coun- 
cil, tj-c. (1889) 23 Q. B. Div. 400, 
58 L. J. Q. B. 606; Lee&on v. 
General Council, ^c. (1889) 43 Ch. 
Div. 366, 54 L. J. Ch. 233: Part- 
ridge V. General Council, <§'C. 
(1890) 25 Q. B. Div. 90, 59 L. J. 


Q. B. 475. 

(^) See It. V. Benchers of Zin- 
cohi's Inn (1S25) 4 B. iS: C. S55, 
28 B. B. 482; Neate v. Benmah 
(1874) L. B. 18 Eq. 127. 43 L. J- 
Ch. 409. 
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liability if they observe the rules of natural justice, and also 
the particular statutory or conventional rules if any, 
which may prescribe their course of action. The rules of 
natural justice appear to mean, for this purpose, that a man 
is not to be removed from office or membership, or otherwise 
dealt with to his disadvantage, without having fair and suffi- 
cient notice of what is alleg^ed against him, and an 
•opportunity of making his defence; and that the decision, 
whatever it is, must be arrived at in good faith with a view 
to the common interest of the society or institution con- 
cerned- If these conditions be satisfied, a court of justice 
will not interfere, not even if it thinks the decision was 
in fact wrong (a). If not, the act complained of will bo 
declared void, and the person affected by it maintained in his 
rights until the matter has been properly and regularly 
dealt ,with(b). These principles apply to the expulsion 


(z) Scf} Ainh'OWB V. MifoheU 
71905] A. C. 78, 74 L. J. K. B. 
333; Law v. Chartered Imtiliite of 
Patent Agents [1919] 2 Ch, 276, 
88 L. J. Ch. 319, shows the danp^er 
■of mixing' judicial with ex-ecutivo 
duties. 

(a^ hidervAch v. Snell (1850) 2 
Mac. & G. 216, 86 R. R. 73 
Tremoval of a director of a com- 
pany); BawJcins v. Antrohm 
(1881) 17 Ch. Div. 615 (expul- 
sion of a member from a club) ; 
cf. 13 Ch. D. 352; Partridge v. 
General Council, note (.'c), 

last page, although no notice was 
given, the council honestly think- 
ing they had no ojDtion; Wi^n- 
h&rger v. Inglis [1919] A. C. 606, 
88 L. J. Ch. 287 (Stock Exchange 
Committee, &emhle its authority is 
not of a judicial nature but ad- 
ministrative). In the case of a 
club an injunction will be granted 


only in respect of the nimiilx'rV 
riglit of property, therefore where 
the club is proprietary the only 
remedy is in damages: Laird v 
' (1890) 44 Cii. I). 661, m 
L. J. Ch. 673. As to objections 
against a member of a “domostie 
trilmnnl ” on the ground of in- 
terest, AlUnwn V. General 'Medical 
Conned [1894] 1 Q. B. 750, 63 
L. .1. Q. B. 534, C. A. 

(Zf) Finher v. Krane (1878) 1J 
Ch. D. 353, 40 L. J. Oh. U (a 
club case, no notice to the mem- 
ber): Lahoucliero v. WharncAlffe 
(1879) 13 Ch. D. 346 (the like, no 
sufBeiont inquiry or notice to the 
meinber, calling and proceedings of 
general meeting irregular); Lean 
V. Bennett (1870) L. R* 6 Clu 
489, 40 L. J. Ch. 452 (minister of 
Baptist chapel under deed of settle- 
ment, no sufficient notice of sj)ceific 
cliarges either to the minister or in 
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of a partner from a private firm where a power of expulsion 
is conferred by the partnership contract (c). 

It may be, however, that by the authority of Parlia- 
ment (or, it would seem, by the previous agreement of the 
party to be affected) a governing or administrative body, or 
the majority of an association, has power to remove a man 
■from .office or the like without anything in the nature of 
judicial proceedings, and without showing any cause at all. 
Whether ^a particular authority is judicial or absolute must 
be determined by the terms of the particular instrument 
creating it {d). 

On the other hand there may be question whether the 
duties of a pai'ticular office be quasi- judicial, or merely 
ministerial, or judicial for some purposes and ministerial 
for others. It seems that at common law the returning or 
presiding officer at a parliamentary or other election has a 
judicial discretion, and does not commit a wrong if by an 
honest error of judgment he refuses to receive a vote (e): 
but now in most cases it will be found that such officers 


>eallLng“ special meeting). Note 
that in the case of a club the Court 
is less exacting as to formalities, 
provided that there is nothing con- 
trary to natural justice or the sub- 
stance of the rules, than in dealing 
■with proceedings of a business com- 
pany: Young v. Ladies^ Imperial 
Club [1920] 1 K, 13. 81, 89 L. J. 

K. B. 31. 

(c) Blisset V. Daniel (1853) 10 
Ha. 493, 90 H. E.. 454; Wood v. 
Wood (1874) L. R. 9 Ex. 190, 43 

L. J. Ex. 190. Without an express 
power in the articles a partner 
^:annot be expelled at all. 

(d) B.g,, Dean v. Bennett, 


note (b) above; Fisher v. Jachson 
[1891] 2 Ch. 84, 60 L. J. Ch. 482 
(power judicial); Bagman v. 
Governors of Itiigby School (1874) 
L. R. 18 Eq. 28, 43 L. J. Ch. 
834 i^power absolute). In the 
Stock Exchange case, note (a) 
above, there was no removal, only 
a refusal to re-elect. 

(e) Tozer v. Child (1857) Ex. 
Ch. 7 E. & B. 377, 26 L. J. Q. B. 
151, 110 R. R. 633, explaining 
Aslihg V. White, Ld. Raym. 938, 
and in 1 Sm. L. C.: and see the 
special report of Holt’s judgment' 
published in 1837 and referred i-o 
in Tozer v. Child. 
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are .under absolute statutory duties (/), which thL\v must 
perform at their joeriL 


0 . — Parental and Qiiasi-parenfal AuthorUy. 

Thus much of private quasi- j udicial authority. Thero 
are also several kinds of authority in the wa^' of summary 
force or restraint which the necessities of society require t(^ 
be exercised by private persons. And such persons are pro- 
tected in exercise thereof, if they act with good faith and 
in a reasonable and moderate manner. Parental authority 
(whether in the hands of a father or guardian, or of a 
person to w^hom it is delegated, such as a schoolmaster) is 
the most obvious and universal instance {g). It is nccdl(\ss 
to say more of this here, except that modern civilization 
has considerably diminished the latitude of wdiat judges 
or juries are likely to think reasonable and imodoinlc* 
correction (h). 

Persons having the lawful custody of a lunatic, and tliose 
acting by their direction, are justified in using such 
reasonable and moderate restraint as is necessary to prcn-cait 


(/) 6 & 7 Viet. 0 , 18, s. S2. 
As to presiding officers under the 
Ballot Act, 1872, PicTcerinff v. 
James (1873) L. R. 8 O. P. 489, 
42 L. J. C. P. 217; Ac7^.ers v. 
Eoward (1886) 16 Q. B. D. 739, 
65 L. J. Q. B. 273. 

(ff) Blackatone, i. 452. A 
schoolmaster’s delegated authority 
is not bounded by the walls of the 
school; Clear If v. Sooth [1893] 1 
Q. B. 465, 62 L. J. M. C. 87; nor 
is it necessarily confined to the*, 
head master, see hereon, and as to 
the extent to which authority m^y 
be presumed, Mamell v. Griffin 
[1908] 1 K. B. 160 (in C. A.’ at 


p. 947, but no opinion on this 
point), 77 L. J. K. B. 676. 

(A) The ancient right of a hus- 
band to beat his wife moderately 
(P. N. B. 80 P. 239 A.) was dis- 
credited by Blacljjstoue (i. 445) 
and is not recognized at this day; 
but as a husband and wiCe cannot 
in any case sue ojie anotlier for 
assault in a civil court, this does 
not concern us. Wife-beating was 
formerly a spiritual offence: Hale,. 
Precedents and Proceedings, 207 
(Essex, A.D. 1592). As to im- 
prisonment of a wife by a husband, 
Heg. V. Jackson [1891] 1 Q. B. 
671, 60 L. J. Q. B. 346, C. A. 
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the lunatic from doing mischief to himself or others, or 
required, according to competent opinion, as part of his 
treatment. This mav be regarded as a quasi-paternal 
power; but I conceive the person entrusted with it is bound 
to use more diligence in informing himself what treatment 
is proper than a parent is bound (I mean, can be held 
bound in a court of law- ) to use in studying the best method 
of education. The standard must be more strict as medical 
science improves. As late as the eighteenth century lunatics 
were beaten, confined in dark rooms, and the like. Such 
treatment could not be justified now, though then it w'oald 
have been unjust to hold the keeper criminally or civilly 
liable for not having more than the current wisdom of 
experts. In the case of a drunken man, or one deprived 
of seK-control by a fit or other accident, the use of moderate 
restraint, as w^ell for his own benefit as to prevent him from 
doing mischief to others, may in the same w'ay be justified. 


6 . — Authorities of Necessity. 

The master of a merchant ship has by reason of necessity 
the right of using force to preserve order and discipline 
for the safety of the vessel and the persons and property on 
board. Thus, if he has reasonable cause (i) to believe that 
any sailor or passenger is about to raise a mutiny, he may 
arrest and confine him. The master may even be justified 
in a case of extreme danger in inflicting punishment without 
any form of inquiry. But '‘in all cases w’hich will admit 
of the delay proper for inquiry, due inquiry should precede 
the act of punishment; and ... the party charged should 
have the benefit of that rule of universal justice, of being 
heard in his owm defence (k) . In fact, when the immediate 

(i) This is essential, per 1 F. & F. 360, 115 R. R. 924. 
Willes J., King v. Frunldin (1353) (A*) Lord Stowell, The Agin- 
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emergency of providing for the safety and discipline of the 
ship is past, the master’s authority becomes a quasi- judicial 
one. There are conceivable circumstances in which the leader 
of a, party on land, such as an Alpine expedition, might be 
justified on the same principle in exercising compulsion to 
assure the common safety of the party. But such a case, 
though not impossible, is not likely to occur for decision. 


7 . — Damage incident to authorized Acts. 

Thus far w-e have dealt with cases where some special 
relation of the parties justifies or excuses the intentional 
doing of things which otherwise would be actionable wrongs. 
We now come to another and in some resjDccts a more in- 
teresting and difficult category. Damage suffered in con- 
sequence of an act done by another person, not for that 
intent, but for some other purpose of his own, and not in 
itself unlawful, may for various reasons be no ground of 
action. The general precept of law is commonly stated to 
be “Sic iitere tuo ut alienum non laodas.’’ If this were 
literally and universally applicable, a man "would act at his 
peril wdicnever and wherever he acted otherwise than as the 
servant of the law. Such a state of things would be intoler- 
able. It would be impossible, for example, to build or repair 
a wall, unless in the middle of an uninhabited plain. But 
the precept is understood to bo subject to large exceptions. 
Its real use is to warn us against the abuse of the moi’c 
popular adage tliat “a man has a right to do as he likes 
with his own” (?), which errs much more dangerously on 
the other side. 

There are limits to what a man may do with his own; 


cmrt (1824) 1 Hagg. 271, 274; 33 (V) Of. Gaius (D. 50, 17, de div. 

R. R. 717. Tills judgment is the reg. 55): “Nullus videtur dole 
classical authority on the subject. lacere, qui suo iure utitur.” 
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and if he does that which may be harmful to his neighbour, it 
is his business to keep within those limits. Neither the Latin 
nor the vernacular maxim will help us much, however, to 
know where the line is drawn. The problems raised by the 
apparent opposition of the two principles must be dealt with 
each on its own footing. We say apparent; for the law has 
not two objects, but one, that is, to secure men in the enjoy- 
ment of their rights and of their due freedom of action. 
In its most general form,^ tliereforej the question iSj where 
does the sphere of a man's proper action end, and aggression 
on the sphere of his neighbour’s action begin? 

The solution is least difficult for the lawyer when the 
question has been decided in principle by a sovereign legis- 
lature. Parliament has constantly thought tit to decide or 
authorize the doing of tilings which but for that direction 
and authority might be actionable wrongs. Now a man 
cannot bo held a wrong-doer in a court of law for acting in 
conformity with the direction or allowance of the supreme 
legal power in the State. In other words, ‘^no action will 
lie for doing that which the Legislature has authorized, if 
it be done without negligence, although it does occasion 
damage to any one,” The meaning of the qualification will 
appear i irtru pfliatply. Subject thereto “the remedy of the 
party who suffers the loss is confined to recovering such 
compensation” (if any) “as the Legislature has thought 
fit to give him”(?}n. Instead of the ordinary questioiu 
w'hether a wrong has been done, there can only be a question 
■whether the special power which has been exercised is 
coupled, by the same authority that created it, with a special 
duty to make compensation for incidental damage. The 

(}ji) Lord Blackburn, Geddis v. Trustees (18S2) 7 App. Ca. at 
Proprietors of Bo.noi Iteservoir p. 293; Mersey Tocics Trustees v. 
(1878) 3 App. Ca. at p. 455; Gibbs (iS64-6) L. R. 1 H. L. at 
Caledonian E, Co. v. Walker’s p. 112. 

9(2) 
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authorities on this subject are voluminous and discursive^ 
and exliibit notable differenoes of opinion. Those differ- 
ences, however, turn chiefly on the application of admitted 
prineijfles to particular facts, and on tlie construction oT 
particular enactments. Thus it has been disputed whether 
the compensation given by statute to persons who are “ in- 
juriously affected ” by authorized railway works, and by 
the same statutes deprived of their commondaw rights of 
action, was or was not co-extensive with the rights of action 
expressly or by implication taken away; and it has been 
decided, though contrary to the general principles on which 
the right o-f eminent domain is exercised in all civilized: 
nations, and hot without doubts and weighty dissent, that 
in some cases a party who has suffered material loss is loft 
without either ordinary or special remedy (n ) . 

Apart from the question of statutory compensation, it is- 
settled that no action can bo maintained for loss or incon- 
venience which is the necessary consequence of an authorized 
thing being done in an autliorizod manner. A person dwell- 
ing near a railway constructed under the authority of 
Parliament for the purpose of being worked by locomotive- 
engines cannot complain of the noise and vibration caused 
by trains passing and repassing in the ordinary course of 
traffle, however unpleasant he may find it (o): nor of damage 
caused hy the escape of sparks from the engine^, if the 


(w) Hammersmith R, Co. v, 
Brand (1869) L. R. 4 H, L. 171, 
38 L. J. Q. B. 265; A.-&. v. 
Metro'politan R. Co. [1894] 1 

Q. B-. 384, 69 L. T. 811, C. A.; 
Rast Frermntle Corporation v. 
dnnois [1902] A. C. 213, 71 L. J. 
p. a 39, 

(o') Hammersmith R. Co. v. 
Brand, last note, confirming and 
extending Rex v. Pease (1832) 4 


B. & xVd. 30, 38 R. R. 207, wlicro 
certain members and serv*ants of 
the Stockton and Darlington B, ail- 
way Company were indicted for a 
nuisance to persons using a liigh 
road near and parallel to the rail- 
way. Lord Brainwell must have 
forgotten this authority when he 
said in the Court of Appeal that 
Rex V. Pease was wrongly decided 
(5 Q. B. Div. at p. 601). 
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company has used due caution to prevent such escape so far 
as practicable (p) . So, where a corporation is empowered 
to make a river navigable, it does not thereby become bound 
to keep the bed of the river clear beyond what is required 
for navigation, though an incidental result of the navigation 
works may be the growth of weeds and accumulation of 
silt to the prejudice of riparian owners (g). A mere statu- 
tory licence will not impose an active duty to take pre- 
cautions against risk supervening without the licensee’s 
fault (r ) . 

But in order to secure this immunity the powers conferred 
by the Legislature must be exercised without negligence, 
or, as it is perhaps better expressed, vrith judgment and 
caution (s). For damage which could not have been avoided 
by any reasonably practicable care on the part of those who 
are authorized to exercise the power, there is no right of 
action. But they must not do needless harm; and if they 
do, it is a wrong against which the ordinary remedies are 
available. If an authorized railway comes near my house, 


(7?) Vaughan v. Ta^ Vale R. Co. 
(1860) Ex.^ Ch. 5 H. & N. 679, 29 
L. J. Ex. 247, 120 R. R. 779f; 
C. P. B. Co. V. Boy [1902] A. C. 
220, 71 L. J. P. C. 51. See below 
in Ch. XII. So of noise made by 
pumps in the authorized sinking 
of a shaft near a man’s land or 
bouse: Harrison v. Soufhwarh and 
Vauxhall Water Co. [1891] 2 Ch. 
409, 60 L. J. Ch. 630. 

(g) CracJcnell v. Corporation of 
Thetford (1869) L. R. 4 C. P. 
629, 38 L. J. C. P. 353, decided 
partly on the ground that the cor- 
poration were not even entitled to 
enter on land which did not belong 
to them to remove weeds, &c., for 
any purposes beyond those of the 


navigation. A rather similar case, 
but decided the other way in the 
last resort on the construction of 
the particular statute there in 
question, is Geddis v. Proprietors 
of Bann Beservoir (1878) 3 App. 
Ca. 430. CracknelVs case seema 
just on the line; cp. Bisooe v. 
G. E. B. Co.j note (^) below. 

(r) G. C. B. Co. V. Hewlett 
[1916] 2 A. C. 511, 85 E. J.. K. B. 
1705 (gatepost specially legalized 
by private Act had been made in- 
visible after dark by reduction of 
street lighting). 

(s) Per Lord Truro, L. ^ N. W, 
B. Co. V. Bradley (1851) 3 Mac. 
& Gt. at p. 341. 
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and disturbs me bv the noise and vibration of the trains, it 
may be a hardship to me, but it is no wrong. For the rail- 
way was authorized and made in order that trains might 
bo run upon it, and without noise and vibration trains can- 
not be run at all. But' if the company makes a cutting, for 
example, so as to j)ut my house in danger of falling, I shall 
have my action: for they need not bring down my house to 
make their cutting. They can provide support for the house, 
or otherwise conduct their works more carefully, “ When 
the company can construct its works without injury to private 
rights, it is in general bound to do so” {t). Hence there- 
is a material distinction between cases where the Legislature 
directs that a thing shall at all events be done” (^^), and 
those where it only gives a discretionary j^ower with choice 
of times and places. Where a discretion is given, it must 
be exercised wdth regard to the common right of others. A 
public body which is by statute einpow'orcd to set uj) hospitals 
wdthin a certain area, but not empowered to set up a hospital 
on any specified site, or required to sot up any hospital at 
all, is not protected from liability if a hospital established 
under this power is a nuisance to the neighbours (x) . And 
even where a particular thing is required to bo done, the 
burden of proof is on the person \vho has to do it to show" 
that it cannot be done without creating a nuisance (j/) . A. 
railway company is authorized to acquire land 'within speci- 
fied limits, and on any part of that land to erect workshops. 
This does not justify the company, as against a particular 
householder, in building workshops so situated (though 


Biscoe V. G. E. M. Co, 
(1873) L. R. 18 Eq. 636. 

(m) 6 App. Ca. 203. 

(a?) Asylum Bis- 

triet V. Mill (1881) 6 ' App. Ca. 
193; cp. Bnpier v. London Tram-" 
ways Co, [1893] 2 Ch. 583, 63 


L. J, Ch. 36; C. P. Ji. Co. v. 
Payl'e [1899] A. C, 535, 68 L. J. 
P. C. 89. 

(y) Attorney-General v. Gas 
Light and Cohe Co. (1877) 7 Gh. 
D. 217, 221, 47 L. J. Ch. 534. 
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within the authorized limits) that the smoke from them is 
a nuisance to him in the occupation of his house (5;. But 
a statutory power to carry cattle by railway, and provide 
station yards and other buildings for the reception of cattle 
and other things to be carried (without specification of parti- 
cular places or times), is incidental to the general j)ui’poses 
for which the railway w^as authorized, and the use of a piece 
of land as a cattle yard under tliis power, though such as 
would be a nuisance at common law, does not give any 
right of action to adjoining occupiers (a). Such a case falls 
within the principle not of Metropolitan Asijlton District 
V. Hill, but of Bex v. Pease. 

A gas company was authorized by statute to have its pijDes 
laid under certain streets, and was required to supply gas 
to the inhabitants. The vestry, being charged by statute 
with the repair of the streets, but not required or authorized 
to use any special means, used steam rollers of such weight 
that the company’s pipes were often broken or injured by 
the resulting pressure through the soil. It w’as held that, 
even if the use of such rollers was in itself the best way of 
repairing the streets in the interests of the ratepayers and 
the public, the act of the vestry was wrongful as against 
the gas company, and w^as properly restrained by injunc- 
tion ( 6 ). 


(z) Jfiajmohun Bose v. East 
India B. Co. (High Court, Cal- 
cutt-a), 10 Ben. L. R. 341. Qn. 
whether this be consistent with 
London and Brighton B. Co. v. 
Truman, cited in the next notC'. 
In Jo-rdeson v. Sutton, ^'C. Gas 
Co. [1899] 2 Ch. 217, 68 L. J. 
Ch. 457, C. A., liability for any 
nuisance had been expressly pre- 
served by the governing statute.: 
See, however, Baltimore and 
Potomac It. B. v. Fifth Baptist 
Church (1883) 108 U. S. 317. 


(d) London and Brighton B. Co, 
r, Truman (1885) 11 App. Ca. 45, 
55 L. J. Ch. 354, reversing the 
decision of the Court of Appeal^ 
29 Ch. Div. 89. 

(5) Gas Light and Coke Co. v. 
Vestry of Si. Mary Abbott's (1885) 
15 Q. B. Div;. 1, 54 L. J. Q. B'. 
414. The Court also relied, but 
only by way of confirmation, on 
certain special Acts dealing with 
the relations between the vestry 
and the company. See 15 Q. B. 
Div. at p. 6. 
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An Act of Parliament may authorize a nuisance, and if 
it does so, then the nuisance which it authorizes may be 
laTvdfully committed. But the authority given by the Ac)t 
may be an authority which falls short of authorizing a 
nuisance. It may be an authority to do certain works pro- 
vided that they can be done without causing a nuisance, and 
W'hether the authority falls within that category is again a 
question of construction. Again the authority given by 
Parliament may be to carry out the works without a nuisance, 
if they can be so carried out, but in the last resort to authorize 
a nuisance if it is necessary for the construction of the? 
works (c). 

An authority accompanied by compulsory powers, or to 
be exercised concurrently with authorities ejusdem generis 
w^hichare so .accompanied, will, it seems, bo generally treated 
as absolute; but no single test can be assigned as decisive(d). 


8 . — Inevitable Accident. 

In the case we have just been considering the act by whicK 
the damage is caused has been specially authorized. Let us 
now turn to the class of cases which differ fromi these in that 
the act is not specially authorized, but is simply an act 
which, in itself, a man may lawfully do then and there; or 
(it is perhaps better to say) which he may do without break- 
ing any positive law. We shall assume from' the first that 
there is no want of reasonable care on the actor’s part. For 
it is undoubted that if by failure in due care I cause harm to 
another, however innocent my intention, I am liable. This 
has already been noted in a general way (e). No less is it 
certain, on the other hand, that I am not answerable for 

(c) Bowen L. J., 29 Ch. Biv. burn^s opinion in Loiidon attd 
at p. 108. Brighton E. Co. v. Truman. 

(jT) See especially Lord Black- (e) P. 34^ above. 
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mere omissioii to do anything which it was not mj specific 
duty to do. 

It is true that the very fact of an accident happening is 
commonly some evidence, and may be cogent evidence, of 
want of due care. But that is a question of fact, and there 
remain many cases in which accidents do happen notwith- 
standing that all reasonable and practicable care is used. 
Even the ‘‘consummate care” of an espert using his best 
precaution in a matter of special risk or importance is not 
always successful. Slight negligence may be divided by a 
very fine line from unsuccessful diligence. But the dis- 
tinction is real, and we have here to do only with the class 
of cases where the facts are so given or determined as to 
exclude any negligence whatever. 

The question, then, is reduced to this^ whether an action 
lies against me for harm resulting by inevitable accident 
from an act lawful in itself, and done by me in a reason- 
able and careful manner. Inevitable accident is not a verb- 
ally accurate term, but can hardly mislead; it does not mean 
absolutely inevitable (for, by the supposition, I w’as not 
bound to act at all), but it means not avoidable by any such 
precaution as a reasonable man, doing such an act then and 
there, could be expected to take. In the w^ords of Chief 
Justice Shaw, of Massachusetts, it is an accident such as 
the defendant could not have avoided by use of the kind! 
and degree of care necessary to the exigency, and in the 
circumstances, in which he was placed. 

It 'may seem to modern readers that only one solution of 
the problem thus stated is possible, or rather that there is 
no problem at all (/). No reason is apparent for not accept- 

(/) This, at any rate, is the view p. 256, 46 L. J. Ex. 174; Eolnies 
of modern juries; see Nichols v. v. Mather t L. E. 10 Ex. at p. 262» 
Marsland (1875) L. R. 10 Ex. at 
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ing inevitable accident as an excuse. It is true that we 
may suppose the point not to have been considered at all in 
an archaic stage of law, when legal redress was but a 
mitigation of the first impulse of private revenge. But 
private revenge has disappeared from our modem law; 
moreover we do not nowadays expect a reasonable man to bo 
angry without inquiry. He will not assume, in a case ad- 
mitting of doubt, that his neighbour harmed him by design 
or negligence. And one cannot see why a man is to bo made 
an insurer of his neighbour against harm which Cl>y our 
hypothesis) is no fault of his own. For the doing of a 
thing lawful in itself with due care and caution cannot be- 
deemed any fault. If the stick which I hold in my hand, 
and am using in a reasonable manner and witli reasonable 
care, hurts my neighbour by pure accident, it is not ap- 
parent why I should be liable more than if the stick had 
been in another man’s hand (^). If wo go far back enough, 
indeed, we shall find a time and an order of ideas in which 
the thing itself that does damage is primarily liable, so 
to speak, and through the thing its owner is made answer- 
able. That order of ideas was preserved in the noxul actions 
of Roman law, and in our owui criminal law by the for- 
feiture of the oSending object which had moved, as it was 
said, to a man’s death, under the name of deodand. Bu.t 
this is matter of history, not of modem legal policy. 
So much we may concede, that when a man’s act is the^ 
apparent cause of mischief, the burden of proof is on him 


(ff) Trespass for assault by- 
striking the plaintiff with a stick 
thrown by the defendant. Plea^ 
not guilty. The jury were directed 
that, in the absence of evidence! 
for what purpose the defendant 
threw the stick, they might con- 
clude it was for a proper purpose, 
and the striking the plaintiff was 


a mere accident for which the 
defendant was not answerable: 
'Alderson v. Wahtell (1844) 1 C. & 
K. 358 (before Rolfe B.). This, 
if it could be accepted, would prove 
more than enough. But it is evi- 
dently a rough and ready summing- 
up given without reference to the 
books. 
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to show that the consequence was not one which b}' due 
diligence he could have prevented (Ji). But so docs (and 
must) the burden of proving matter of justification or excuse 
fall in every case on the person taking advantage of it. If 
he 'were not, on the first impression of the facts, a wrong- 
doer, the justification or excuse would not be needed. 

All recent authority supjDorts the view now^ indicated as- 
the rational one, that inevitable accident is not a ground of 
liability. But there is a good deal of appearance of autho- 
rity in the older books for the contrary proposition that a 
man must answer for all direct consequences of his voluntary 
acts at any rate, or as Justice 0. \V. Holmes {i) has put it 
“ acts at his peril.” Such was the early Germanic law 
and such was the current opinion of English lawyers till 
about the end of the eighteenth century. On the other hand,, 
it will be seen on careful examination that no actual de- 
cision goes the length of the dicta which embody this 
opinion. In almost every case the real question turns out 
to be of the form of action or pleading. Moreover, there 
is no such doctrine ip Roman or modern Continental law {k). 


(/^) Shaw 0. J. would not con- 
cede even this in the leading 
Massachusetts case of Brown w 
Kendall j 6 Cush, at p. 297. 

( 2 ) See on the whole of this 
matter Mr. Justice Holmes’s 
chapter on ‘^Trespass and Negli- 
gence,” and Mr. Wigmore’s 
articles in Harv. Law Rev. vik 
315, 383, 441, where materials are 
fully collected. 

(;) Heusler, Inst, des deutschen- 
Privatrechts, p. 263; Brunner, 
Forscliungen, no. x., pp. 487 sqq . : 
LI. Hen. Primi, c. 88, § 6, 90, 
§ 11 ; see p. 143, below. 

(^*) “Inpunitus est qui sine 
culpa et dolo malo casu quodam 


damnum committit.” Gai. 3. 211* 
Paulus indeed says (D. 9.^ 2, ad 
i^em Aquiliam, 45, § 4), 
defendendi mei causa lapidem in 
adversarium misero, sed non eum 
sed praetereuntem percussero,. 
tenebor lege Aquilia; ilium enirq 
solum qui vim infert ferire conce- 
ditur.” But various explanations 
of thh? are possible. Perhaps it 
shows what kind of cases are re- 
ferred to by the otherwise unex- 
plained dictum of Ulpian in the 
preceding fragment, in lege 
Aquilia et levissima culpa venit.”" 
Paulus himself says there is no 
iniurin if the master of a slave,, 
meaning to strike the slave, acci- 
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The leading* American decisions which repudiate it are 
•earlier than ours, and of the highest authority. We shall 
therefore speak of these first. 

In the Nitro-glyeerme Case (Z) the defendants, a firm of 
carriers, received a wooden case at New York to be carried 
to California. ‘‘ There w-as nothing in its appearance 
‘Calculated to awaken any suspicion as to its contents,” and 
in fact nothing w^as said or asked on that score. On arriv- 
ing at San Francisco it was found that the contents (which 
'' had the appearance of sweet oil ”) were leaking. The 
was then, according to the regular course of business, taken 
to the defendants’ offices (which they rented from the 
plaintifi) for examination. A servant of the defendants pro- 
ceeded to open the case wdth a mallet and chisel. Tlio 
contents, being in fact nitro-glycerine, exploded. All the 
persons present were killed^ and much property destroyed 
■and the building damaged. The action ^vas brought bj 
the landlord for this last-mentioned damage, including that 
:suffered by parts of the building let to other tenants as well 
as by the offices of the defendants. *Nitro-glyoerine had 
not then (namely, in 1866) become a generally known article 
'of commerce, nor were its properties well known. It was 
» found as a fact that the defendants had not, nor had any 
■of the persons concerned in handling the case, knowledge 
■or means of laiowledge of its dangerous character, and that 
the case had been dealt with in the same way that other 
■cases of similar appearance were usually received and 
handled, and in the mode that men of prudence engaged in 

dentally strilces a free man; D. 47, cording to the current English 
10, de iniuriis, 4. Cp. Bracton, theory of the 16th— 18th centuries 
136 b, as to criminal liability, an action on the case would not 
■adopting the rescript of Hadrian, lie on such facts, but trespass vi 
!)■. 48. 8, 14: *^in maleficiis vol- et armis •would. 

■untas speetatur non exitus.” Ac- (Z) 15 Wall. 524 (1872). 
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the same business would have handled cases having a similar- 
appearance in the ordinary course of business when ignorant 
of their contents/’ The defendants admitted their liability 
as for waste as to the premises occupied by them (which 
in fact they repaired as soon as possible after the acci- 
dent), but disputed it as to the rest of the building. 

The Circuit Court held the defendants w^ere not further- 
liable than they had admitted, and the Supreme Court of 
the United States affirmed the judgment. It was held that 
in the first place the defendants were not bound to know',, 
in the absence of reasonable grounds of suspicion, the con- 
tents of packages offered them for carriage: and next, that 
without such knowledge in fact and without negligence they 
were not liable for damage caused by the accident {m). 
'' No one is responsible for injuries resulting from unavoid- 
able accident, whilst engaged in a lawful business. . . , 
The measure of care against accident w'hich one must take 
to avoid responsibility is that W'hich a person of ordinary 
prudence and caution w^ould use if his owm interests w’ere to- 
be affected and the wdiole risk wnre his owm.” 

The Court proceeded to cite with approval the case of 
Broimi V. Kendall in the Supreme Court of Massachu- 
setts There the plaintiff’s and the defendant’s dogs 

were fighting: the defendant w^as beating them in order to 
separate them, and the plaintiff looking on. '' The de- 
fendant retreated backw^ards from before the dogs, striking 
them as he retreated; and as he approached the plaintiff, 
wdth his back toAvards him, in raising his stick over his 

(m) Tlie plaintiff’s proper Rep. 1 All. 60, and cp. Bam field 
remedy would have been against v. Goole and Sheffield Transpirf. 
the consignor who despatched the Co. [1910] 2 K. B. 94, 79 L. J.. 
explosive without informing the K. B. 1070, G. A. 
carriers of its nature. See Lyedl 6 Cush. 292 (1850). 

V. Ganga Dai (1875) Indian Law 
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•shoulder in order to strike the dog*s, he accidentally hit 
the plaintiff in the eye, inflicting upon him a severe injury.’' 
The action was trespass for assault and battery. It was 
held that the act of the defendant in itself '' was a lawful 
•and proper act which he might do by proper and safe 
means”; and that if “in doing this act, using duo care 
.and all proper precautions necessary to the exigencies of 
the case to avoid hurt to others, in raising his stick for 
that purpose, he accidentally hit the plaintiff in the eye 
■and wounded him, this w^as the result of pure accident, or 
was involuntary and unavoidable (o), and therefore the action 
would not lie.” All that could be required of the defendant 
was “ the exercise of due care adapted to the exigency of 
the case.” The rule' in its general form was thus expressed: 
“ If, in the prosecution of a lawful act, a casualty purely 
accidental arises, no action can be supported for an injury 
arising therefrom.” These authorities appear to have been 
■uniformly followed in America for a considerable time. 


We may no^v examine the English authorities formerly 
supposed to show that inevitable accident is no excuse when 
the immediate result of an act is complained of. Erskino 
said more than a century ago in his argument in the cele- 
brated case of The Demi of St. Asaph (p) (and he said it 
by way of a familiar illustration of the difference between 
•criminal and civil liability) that “if a man rising in his sleep 
walks into a china shop and breaks everything about him, 
his being asleep is a complete answer to an indiciment for 
trespass (5), but he must ans^vor in an action for overythiiig 
he has broken.” And Bacon had said earlier to the same 


(6) The comequeme was in- 
voluntary or rather unintended, 
tlioug'h the act itself was vohia- 
tary; and it was also unavoidable, 
i.e., not preventable by reasonable 


diligence. 

(p) 21 St. Tr. 1022 (a.d. 1783). 

(< 7 ) Sic. But would an indict- 
ment ever lie for siinplo trespass? 
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purpose, that “ if a man be killed by misadventure, as by an 
arrow at butts, this hath a pardon of course: but if a man 
be hurt or maimed onh', an action of trespass lieth, though 
it be done against the party's mind and will " (r). Stronger 
examples could not well be propounded. For walking in 
one's sleep is not a voluntary act at all, though possibly 
an act that might have been prevented: and the practice 
'of archery was, when Bacon wrote, a positive legal duty 
under statutes as recent as Henry VIII/s time, though on the 
other hand shooting is an extra-hazardous act (. 9 ). We 
find the same statement about accidents in shooting at a 
mark in the so-called laws of Henry I. (f), and in the argu- 
ments of counsel in a case in the Year-Book of Edward IV., 
where the general question was more or less discussed (ii), 
Brian (then at the bar) gave in illustmtion a view of the 
law exactly contrary to that which \v3ls taken in Broivn v. 
KendalL But the decision was only that if A. cuts his 
hedge so that the cuttings ipso invito fall on B.'s land, 
this does not justify A. in entering on B.'s land to carry 
them off. And by Choke C. J., it is said, not that (as; 
Brian's view would require) A. must keep his thorns from 
falling on B.'s land at all events, but that ''he ought to 
show^ that he could not do it in any other way, or that he 
did all that was in his power to keep them out.'' 


(;■) Maxims of the Law, Eeg*. 7, 
following the dictum of Rede J. 
in 21 Hen. VII. 28. We cite 
Bacon not as a writer of authority, 
hut as showing, like Erskine, the 
average legal mind of his time. 

(s') 0. W. Holmes 103. As to 
the similar case of a lunatic 
wholly unconscious of what he is 
doing, see p. 54, above. 

(t) C. 88 § 6 . “ Si quis in ludo 
sagittandi vel alicuis exercitii 
iaculo vel huiusmodi casu aliquem 
■occidat, reddafc eumj iegis enim 


est, qui inscienter peccat, scienter 
emendet.*’ C. 90 § llfz adds 

an English form of the maxim: 

qui brecht ungewaldes, betan 
gewealdes.’’ We quote the text as 
corrected by Liebermann, Ges. der 
Angels., i. 606, and see the lexicon 
in vol. ii. • 

(u) 6 Edw. IV. 7 pi. 18; 
0. W. Holmes 80 ; cL 21 Hen. 
VII. 27, pi. 5, a case of trespass 
to goods which does not really raise 
the question. 
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Another case frequently cited in the older books is- 
Weaver v. Ward (x). The plaintiff and the defendant were 
both members of a train-band exer^dsing with powder, and 
the plaintiff was hurt by the accidental discharge of the 
defendant’s piece. It is a very odd case to quote for the 
doctrine of absolute liability, for what was there holden was- 
that in trespass no man shall be excused, except it may be 
judged utterly without his fault; ” and the defendant’s plea 
was held bad because it only denied intention, and did not. 
properly bring before the Court the question whether the 
accident was inevitable. A later case (y), wdiich professes 
to follow Weaver v. Ward, really departs from it in holding 
that “ unavoidable necessity” must be shown to make a valid 
excuse. This is turn was apparently followed in the next 
century, but the report is too meagre to be of any value (z) . 

All these, again, are shooting cases, and if they occurred 
at this day the duty of using extraordinary care with dan- 
gerous things would put them on a special footing. In the 
celebrated squib case they are cited and more or less relied 
upon (o). It is not clear to what extent the judges intended 
to press them. According to Wilson’s report, inevitable 
accident was allowed by all the judges to be an excuse.. 


(iP) Hob. 134, A.D. 1616. 

(?/) JDicIreson v. Watson, Sir 
T. Jones 205, a.d. 1682. Lambert 
V- Bessey, T. Raym. 421, a case 
of false imprisonment in tlis sauio 
period, cites the foregoing’ authori- 
ties, and Raymond’s opinion cer- 
tainly assumes the view that in- 
evitable accident is no excuse even 
when the act fe one of lawful self- 
defence. But then Raymond’s 
opinion is a dissenting one; s. c. 
nom. Bessey v. Ollioit, T. Rayni. 
467. Being given in the former 
place alone and without explana- 
tion, it has apparently been some- 


timeis taken for the judgment of 
the Court. At most, therefore, his 
illustrations are evidence of the 
no+Jons current at the time. 

r^) Underwood v. Ilewsnn, 1 
Strange 59G, a.d. 1723 (defendant 
was uncocking a gun, plaintiff 
looking on). It looks ver}’’ like 
contributor}’- negligence, or at any 
rate voluntary exposure to the risk, 
on the plaintiff’s part. But the 
law of negligence was then quite- 
undeveloped. 

(a) Scott V. Bhefherd (1773) 2' 
W. Bl. 892, 3 Wils. 403. 
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But Blackstone’s judgment, according to Iiis own report, 
says that nothing but inevitable necessity will serve, and 
adopts the argument of Brian in the case of the cut thorns, 
mistaking it for a judicial opinion: and the other judgments 
are stated as taking the same line, though less explicitly. 
For the decision itself the question is hardly material. 
Blackstone’s theory was that liability in trespass (as dis- 
tinguished from an action on the case) is unqualified as 
regards the immediate consequences of a man's act, but also 
is limited to such consequences. 

In Leame v. Bray (b), a comparatively modern case, the 
defendant's chaise had run into the plaintiff's curricle on a 
dark night. The defendant was driving on the wrong side 
of the road, which of itseK is want of due care, as every 
judge would now tell a jury as a matter of course. The 
decision was that the proper form of action was trespass 
and not case. Grose J. seems to have thought inevitable 
accident was no excuse, but this was extra-judicial. Two 
generations later, in Rijlmds v. Fletcher, Lord Gran worth 
inclined, or more than inclined, to the same opinion (c'? . 
Such is the authority for the doctrine of strict liability (d ) . 


On the other hand we have a series of eases which appear 
even more strongly to imply, if not to as^rt, the contrary 
doctrine. A. and B. both set out in their vessels to look 


for an abandoned raft laden 

(6) 3 East 593 (a.d. 1S03), cp. 
Preface to 7 K. R. at p. vii. 

(.c) (1868) L. R. 3 H. L. at 
p. 341. 

(d) James v. Qamphell (1832) 5 
C. & P. 372, has been cited in 
this connexion. But not only isi 
it a Nisi Prius case with nothing* 
particular to recommend it, but it 
is irrelevant. The facts there* 


with goods. A. first gets hold 

alleged were that A. in a quarrel 
with B. struck C. Nothing shows 
that A. would have been justified 
or excused in striking B. And if 
the blow he intended was not 
lawful, it was clearly no excuse 
that he struck the wrong man 
(p. 31, above, and see R, v. 
Latimer (1886) 17 Q. B. D. 359, 
55 L. J. il. C. 135). 


10 
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of the raftj thcn-B., and A.’s vessel is damaged by the wind 
and sea driving B/s against it. On such facts the Court of 
King's Bench held in 1770 that A. could not maintain tres- 
pass, being of ojnnion that the original act of the defen- 
dants was not unlawful*’ (e). Quite early in the century 
it had been held that if a man’s horse runs away with him, 
and runs over another man, he is not even prima facie a 
trespasser, so that under the old rules of pleading it was 
wrong to plead specially in justification (/). Here, however, 
it may be said there w-as no voluntary act at all on the 
defendant’s part. In Walceman v. Rohimon, a modern 
running-down case (g^), the Court conceded that ‘‘if the 
accident happened entirely without default on the part of 
the defendant, or blame imputable to him, the action does 
not lie”; thinking, however, that on the facts there was 
proof of negligence, they refused a new trial, which was 
asked for on the ground of misdirection in not putting it 
to the jury whether the accident was the result of negligence 
or not. In 1842 this declaration of the general rule was 
accepted by the Court of Queen’s Bench, though the decision 
again w'as on the form of pleading Qi). 

The decisive change of opinion took place within our own' 
time. In Holmes v. Mather {%) the defendant was out with 
a pair of horses driven by his groom. The horses ran away, 
and the groom, being unable to stop them, guided them as 
Best he could; at last he failed to get them clear round tlie 
corner, and they knocked down the plaintiff. If the driver 
had not attempted to turn the corner, they would have run 

(e) Davis v. Saunders, 2 Chitt}>' well reasoned. 

^39* (A) Hall V. Fearnley, 3 Q. B. 

C/) Gihhons v. Pepper, 1 Lord 919, 12 L. J. Q. B. 22. The line 
Raym. o8. between this and Gihhons v; Pepper 

(g) 1 Bing. 213, 25 B. R. 618 is rather fine. 

(1823). The argument for the de- (i) L. R. 10 Ex. 261, 44 L. J. 
fendant seems to have been very Ex. 17G (1875). 
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Straight into a shop-front, and •;it was suggested; would 
not have touched the plaintiff at all. The jurv found there 
was no negligence. Here the driver was certainly acting, 
for he was trying to turn the horses. And it was argued, on 
the authority of the old cases and dicta, that a trespass had 
been committed. The Court refused to take this view, but 
said nothing about inevitable accident in general. “For 
the convenience of mankind in carrying on the affairs of life, 
people as they go along roads must expect, or put up with, 
such mischief as reasonable care on the part of others cannot 
avoid . Thus it seems to be made a question not only 
of the defendant being free from blame, but of the accident 
being such as is incident to the ordinary use of public I'oads. 
The same idea is expressed in the judgment of the Exchequer 
Chamber in Rijlands v. Fletcher, where it is even said that 
all the cases in which inevitable accident has been held an 
excuse can be explained on the principle “ that the circum- 
stances were such as to show that the plaintiff had taken 
that risk upon himself’* (Z). 

Pinalh”, in Stanley v. PotceU(m\ Denman J. came, on 
the English authorities alone, to the conclusion above main- 
tained, namely that, where negligence is negatived, an action 
does not lie for injury resulting by accident from another’s 
lawful act. The reasons are not given in the most convinc- 
ing manner, but the decision has been accepted and is com- 
monly referred to as removing any former doubts. The 
principle of The Nitro-glyee7'ine Ca^e and Broimi v. Kendall 

(Jc) Bramwell B. at p. 267. (a pellet glanced from a bough 

\l) L. E. 1 Ex. at pp. 286, 287. and wounded the plaintiff's eye). 
But sec per Lord ITalsbury in A point might have been made for 
Smith V. BaJeei' [1891] A. C. 325, the plaintiff, but apparently was 
337,60 L. J. Q. B. 683. not, on the “extra-hazardous” 

(?;z) [1891] 1 Q. B. 86, 60 L. J. character of fireaarms. 

'Q, B. 52. This was a shooting case 

10 ( 2 ) 
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is now a settled part of the coinmon law in England as well 
as in America. Negligent acts are of course not free from 
liability; and in deciding whether a given act is negligent 
the act must be considered with regard to its necessity, pro- 
priety, or conformity to common usage, in all the circum- 
stances of the case. All these elements count towards finding 
as a fact whether a man acts wdth due care or not. It may 
be negligent to do risky things at all without good cause, as 
well as to do them carelessly, or to do some common thing 
so carelessly as to make needless risk. But this is no ground 
for laying down, as a rule of law, that there is a graduated 
scale of immunity or privilege according to the nature of 
the occasion. Such a rule is not to he found in any decision, 
and would be far too elaborate for practice (?^) . As the 
Supreme Court of the United Stales has said: “ Occupations, 
however important, which cannot be conducted without 
necessary danger to life, body or limb, should not bo prose- 
cuted at all without all reasonable precautions against such 
dangers afforded by science” (o). Acts done without such 
precaution, and causing damage, are actionable not as un- 
excused trespasses, but on the ground of culpable negli- 
gence. All this inquiry may be thought to belong not so 
much to the head of exceptions from liability as to the fixing 
of the principles of liability in the first instance. But such 
an inquiry must in practice always present itself under the 
form of determining w’hether the particular circumstances 
exclude liability for an act or consequence which is at first 
sight wrongful. The same remark applies, to some extent, 
to the class of cases which we take next in order. 

(?j) The late Mr. Seven made Ce) Mather v. Hillston (1894) 
the attempt, Negligence in Law, 156 U. S, 391, 399. 
i. 663-- 685. 
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9 . — Exercise of cormrim Bights. 

We have just left a topic not so much obscure in itself as 
obscured by the indirect and vacillating treatment of it in 
our authorities. That which we now take up is well settled 
in principle, and the difficulties have been only in fixing 
the limits of application. It is impossible to carry on the 
common affairs of life without doing various things which 
are more or less likely to cause loss or inconyenionce to 
others, or even which obviousl}’ tend that wav; and this in 
such a manner that their tendency cannot be remedied by 
any means short of not acting at all. Competition in busi- 
ness is the most obvious example. If John and Peter are 
booksellers in the same street, each of them must to some 
extent diminish the custom and profits of the other. So if 
they are shipowners employing ships in the same trade, or 
brokers in the same market. So if, instead of John and 
Peter, we take the three or four railway companies whose 
lines offer a choice of routes from London to the north. But 
it is needless to pursue examples. The relation of profits to 
competition is matter of common knowledge. To say that 
a man shall not seek profit in business at the expense of 
others is to say that he shall not do business at all, or that 
the whole constitution of society shall be altered. Short of 
a fundamental reconstruction of the commonwealth, the law 
must assume that “ free competition is worth more to society 
than it costs” (??). '‘According to our lavr, competition, 
with all its drawbacks, not only between individuals, but 
between associations, and between them and individuals, is 
permissible, provided nobody s rights are infringed (^f)* 
Like reasons apply to a man’s use of his own land in the 

(v) O. W. Holmes J., Vegelakn (q) Lord Lindiey in Quinn v. 
T. Gvntn&r, 167 Mass. 92, 106. Leathern [1901] A. G. 495, 539, 

70 L. J. P. C. 76. 
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common way of husbandry, or otherwise* for ordinary and 
lawful purposes. In short, life could not go on if we did 
not, as the price of our own free action, abide some measure 
of inconvenience from the equal freedom of our neighbours. 
In these matters veniam petimiisque damnsque vioissim. 
Hence the rule of law that the exercise of ordinary rights 
in an ordinary manner is no wrong even if it causes 
damage (r). It is chiefly in this class of cases that we meet 
with the phrase or formula damnum sine iniuria: a form 
of words which, like many other Latin phrases and maxims,, 
is too often thought to serve for an explanation, when in 
truth it is only an abridgment or memoria technica of the 
things to be explained. It is also of doubtful elegance as 
a technical phrase, though in general Latin literature iniuria 
no doubt had a suiSciently wide meaning (s) . In English 
usage, however, it is of long standing (f). 


(r) A.-a. V. TomXine (1880) 14 
Ch. Liv. 58, 49 L. J. Ch. 377, is 
a curious case, but does not make 
any real esoeption to this. It 
shows that (1) the Crown, asf 
owner of foreshore has duties for 
the protection of the land, though 
not enforceable duties; (2) those 
duti^, where the Crown rights 
have become vested in a subject, 
are laid upon and may be enforced 
against that subject. 

(a) XJlpian wrote (D. 9. 1, si 
quadrupes, 1, § 3): '‘Pauperies 
est damnum sine iniuria facientis 
datum, nee enim potest aiiimaJ 
iniuria fecisse, quod sensu caret.” 
This is in a very special context, 
and is far from warranting the 
use of " damnum sine iniuria ” as 
a common formula. Being, how- 
ever, adopted in the Institutes, 4, 
9, pr. (with the unidiomatic 
variant iniuriam fecisse ”). it 


probably became, through Azo, the 
origin of the phrase now current. 
In Gaius 3. 211 (on the lex 
Aquilia) we read Iniuria autem 
occidere intellegitur cuius dole 
aut culpa id accidevit, nec uUa 
aUa lego damnum quod sine 
iniuria datur reprehenditur,” 
Tliis shows that " damnum sine 
iniuria dare ” was a correct if not 
a common phrase; though it could 
never have for Gains or Ulpian 
the wide meaning of ‘‘harm fof 
any kind] which gives no cause of 
action.” “ Damnum sine iniuria ” 
standing alone as a land of com- 
pound noun, according to tlie 
modern use, is hardly good Latin. 

(0 Bracton says, fo. 221 a: 
“ Si quis in fundo proprio con- 
struat aliquod molendinum, et 
sectam suam et aiiorum vioinorum 
subtrahat idcino, facit vicino 
damnum et non iniuriam.” 
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A classical illustration of the rule is given by a case in 
the Year-Book of Henry IV., which has often been cited in 
modern books, and which is still perfectly good authority (je' . 
The action was trespass by two masters of the Grammar 
School of Gloucester against one who had set up a school 
in the same town, whereby the plaintiffs, having been wont 
to take forty pence a quarter for a child’s schooling, now- 
got only twelve pence. It "was held that such an action could 
not be maintained. '' Damnimi,'" said Hankford J-, ‘‘may 
be absque iniuria, as if I have a mill and my neighbour 
build another mill, whereby the profit of my mill 
is diminished, I shall have no action against him, though it 
is damage tome . . . but if a miller disturbs the water from 
fiowdng to my mill, or doth any nuisance of the like sort, I 
shall have such action as the law- gives.” If the plaintiffs 
here had shown a franchise in themselves, such as that 
claimed by the Universities, it might have been otherwise. 

A case very like that of the mills suggested by Hankford 
actually came before the Court of Common Pleas a genera- 
tion later (jt), and New'ton C. J. stated the law in much 
the same terms. Even if the owmer of the ancient mill is 
entitled to sue those w^ho of right ought to grind at his mill, 
and grind at the ne\v one, he has not any remedy against 


‘‘Danjpnum sine iniiiria ” occurs 
in 7 Ed. III. 65, pi, 67, -dam- 
num absque iniuria” in 11 Hen. 
IV. 47, pi. 21 (see below). 

(u) Hil. 11 Hen. IV. 47, pi. 21 
(a.d. 1410-11). In the course of 
argument the opinion is thrown out 
that the education of children is 
a spiritual matter, and therefore 
the right of appointing a school- 
master cannot be tried by a tem- 
poral court,. The plaintiff tried to 
set up a gttetsi franchise as holding 


an ancient office in the gift of the 
Prior of Lantone, near Gloucester. 
This priory, called Lanthonia 
secunda,” was originally a cell of 
Lanthony in Honmouthshire, but 
afterwards became the more im- 
portant, and was formally mad© 
the principal house by a grant of 
Edward IV.: Hugd. Monast. vi. 
127. 

(x) 22 Hen. VI. 14, pi. 23 (a.p. 
1443). The school case is cited. 
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the owner of the new mill. He who hath a freehold in the 
vill may build a mill on his own ground, and this is wrong 
to no man. ■ And the rule has ever since been treated ns 
beyond question. Competition is in itself no ground of 
action, whatever damage it may cause. A trader may com- 
plain of his rival only if a definite exclusive right, such as 
a patent right, or the right to a trade marli, is infringed, 
or if there is a wilful attempt to damage his business by 
injurious falsehood (“slander of title”) or acts otherwise 
unlawful in themselves. Underselling is not a wrong, though 
the seller may purposely sell some article at unremuncrative 
prices to attract custom for other articles {y ) ; nor is it a 
wrong even to offer advantages to customers 'who will deal 
with oneself to the exclusion of a rival {z ) . 

“ To say that a tnan is to ti*ade freely, but that ho is to 
stop short at any act which is calculated to harm other 
tradesmen, and which is designed to attract their business 
to his o'wn shop, would be a strange and impossible 
counsef of perfection ” {a). “ To draw a line between fair 
and unfair competition, between 'v-diat is reasonable and un- 
reasonable, passes the power of the Courts. Competition 
exists w^here two or more persons seek to possess or to enjoy 
the same thing; if follows that the success of one must be the 
failure of another, and no principle of law enables us to 
interfere with or to moderate that success or that failure 
so long as it is due to mere competition” (b). There is 
“ no restriction imposed by law on competition by one trader 
with another with the sole object of benefiting himself ” (c). 
But this must be taken subject to the j)rinciple that compc- 

(y) Ajdlo V. WoTsley [1898] 1 (a) Bowea L. J., 23 Q. B. Div. 

Ch. 274, 67 L. J. Oh. 172. at p. 615. 

is) Mogvi Steamship Co. v. (5) IVy L. J., ibid, at pp. 625, 
McGregor (1889-91) 23 Q. B. Div. 626. 

598, afSrmed ia H. L. [1892] A. C. (a) Lord Hannen, s. a. in H. L. 
25. [1892] A. O. at p. 59. 
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'jiition must be fair in the sense of being open. A man 
.may not benefit himself at the expense of another and ri\-al 
trader bj passing off his goods or business as being that 
'Other’s (^d). 

Another group of authorities of the same class is that 
which establishes that the disturbance or removal of the 
soil in a man’s own land, though it is the means :^by process 
of natural percolation) of drying up his neighbour's spring 
•dr wellj docs not constitute the invasion of a legal right, and 
will not sustain an action. And, further, that it makes no 
difference whether the damage arise by the water percolating 
away, so that it ceases to flow along channels through w'hieli 
it previously found it^ way to the spring or well; or w'hether^ 
having found its way to the spring or wmll, it ceases to be 
retained there (c). The leading cases are Acton v. Blun- 
dell (/) and Chmemore v. EicJm'ds {g). In the former it 
was expressly laid down as the governing principle ‘'that 
the person who owns the surface may dig therein, and apply 
all that is there found to his own purposes, at his free will 
and pleasure, and that if in the exercise of such right he 
intercepts or drains off the water collected from underground 
springs in his neighbour’s well, this inconvenience to his 
neighbour falls within the description of damnum absque 
iniuria w'hich cannot become the ground of an action.” In 
this case the defendant had sunk a deep pit on his own land 
for mining purposes, and kept it dry by pumping in the 
•usual way, wdth the result of drying up a w^ell which be- 
longed to the plaintiff and was used by him to supply his 

(d) We shall return to this later L. it. o P. G. at p. 61, 43 L. J. 
under the head of Deceit. A P. C. 19. 

leading authority is Reddawnij v. (/) 12 2d. & W. 324, 13 L. J. 
Banham [1896] A. C. 199, 65 L. J. Ex. 289, 67 E. it. 361 (1843). 

B. 3S1. (y) 7 H. L. O. 349, 29 L. J. Ex. 

(e) Per Cur. Ballacorlcish 81 (1859), 115 E. B. 187. 

Mining Co. v. Ilarrkon (1873) 
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cotton (mill. Chasemore v. Ri'chards carried the rule a stojr. 
further In two directions. It settled that it makes no diller- 
ence if the vreli or veatercourse 'whose supply is cut oil ur 
diminislied is ancient, and also Uiotwithstanding eoiisider- 
Libic doubt expressed by Lord Weiisloydalo; that it matters 
not whether the operations carried on by the owner of tiie* 
surface- arc or are not for any purpose connected with the 
use of the land itself. The defendaiius iu the cause were 
virtually the Local Board of Health of Croydon, who had 
sunk a deep well on their own land to obtain a water supply 
for the town. The making of this well, and the pumping- 
of great quantities of water from it for the use of the town, 
intercepted water that had formerly found its way into the 
river Wandle by underground channels, and the supph' of 
•water to the plaintifl-’s ancient mill, situated on that river, 
w-as diminished. Here the defendants, though using their 
land in an ordinary way, were not using it for an ordinari- 
purpose. But the House of Lords refused to make an}' 
distinction on that score, and held the doctrine of Arto'/i v. 
Blimdell applicable (Ji). The riglit claimed by the plaintiff 
was declared' to be too large and indefiniio to have any 
foundation in law. Xo reasonable limits could be set to 
its exercise, and it could not bo reconeilod with the natural 
and ordinary rights of landowners, if ore lately the House 
of Lords has decided that it does not matter with wliat 
motive or intention a landlord exercises the right in ques- 
tion. All aggrieved neighbour will not hotter his ease 


{h') Cp.j as to the distinction 
between the *■ natural user ’’ of 
land and the maintenance of arti- 
ficial works, liiirdman v. X'. A', 
J2. Co. (1S7S) 3 C. P. Eiv. at 
p. 174, 47 L. J. C. P. 3GS; and 
further as to the limits of “natural 
user,” Ballard v. Tomllmou (1885) 
29 Ch. Div. 115, 54 L. J. Ch. 454. 


Water flovv'-ing’ in a defined undor- 
g-round channel which is ,not- 
known, and can be known only by 
excavation, is not difiereiit for this 
purpose from water percolating 
without any channel: Bradford 
Corpornti&h v. Ferraiid [1902] 2 
Cli. <555 , 71 L. J. Ch. 859. 
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averring that the right was exercised maliciously: “ 

The law is believed to he understood to the same eftect 
in the United States. 

There are many other ways in which a man may use his 
own property to the prejudice of his neighbour, and yet no 
action lies. 1 have no remedy against a neighbour who * 
opens a new window so as to overlook my garden; on the 
other hand, he has none against me if, at any time before 
he has gained a prescriptive right to the light, I build a 
wall or put up a screen so as to shut out his view from that 
window. But the principle in question is not confined to 
the use in property. It extends to every exercise of lawful 
discretion in a man's own affairs. A tradesman may depend 
in great measure on one large customer. This person, for 
some cause of dissatisfaction, good or bad, or without any 
assignable cause at all, suddenly withdraws his custom. His 
conduct may be unreasonable and ill-conditioned, and the 
manifest cause of great loss to the tradesman. Yet no legal 
wrong is done. The law’’ is the same if several custojmers 
do the like simultaneously, or even (it is submitted as the 
better opinion) by agreement among themselves. And such 
matters could not be otherwise ordered. It is more tolerable 
that some tradesmen should suffer from the caprice of cus- 
tomers than that the law should dictate to customers w'hat 
reasons are or are not sufficient for ceasing to deal with a 
tradesman. So an employer entitled to dismiss a workman 
at a weeh's or a day's notice, or a workman entitled to 
leave on notice, has only to give the proper amount of notice; 
his reasons and motives are immaterial. Choosing wffien, 
where, or with whom one will work is as much a matter of 
common right (subject to any binding contract) as the choice 
of an occupation itself (&). 

(i) Maypr of Bradford v. FicMe& (k) Allen v. Flood [1898] A. C. 
[1895] A. 0. 587, 64 L. J. Oh. 759, 1, see per Lord HerseheU, at 

p. 138, 67 L. J. Q. B. 119. 
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And. since " a pc-i’son's liberty or right to deal with others 
is nugatory, unless iliey are at liberty to deal with him 
if they chcoso to do so " (/]:, it loilows tliat coercing a man s 
workmen or ousvomors not to work for or deal with him 
.,as distinct from refusing to deal w'ith him oneself) is not 
an exorcise of one's own right, hut a '\'iolation of his, and' 
actionable if wilfully done to his damage. Such a thing 
is more likely to be done, and likely to be more injurious;- 
if done, by several persons than by one, but on principle it 
M'ould seem immaterial w’betber there is one wrongdoer or 
several. AVe shall have to return to this elsewhere, 

A curious case of this class arose at Calcutta at the 
time of the Indian Mutiny, and was taken up to the Privy- 
Council. Pajendro Dutt and others, the plaintiffs below, 
were the owners of the Underwriter, a tug employed in the 
navigation of the Hoogly. A troopship with English troops 
arrived at the time when they were most urgently needed. 
Tor towing up this ship the captain of the tug asked an 
extraordinary price. Failing to agree with him, and think- 
ing his demand extortionate. Captain Eogers, the Super- 
intendent of jMarine (wdro w'as defendant in the suit) issued 
a general order to officers of the Government pilot service that 
the Underwriter was not to be allowed to take in tow any 
vessel in their charge. Thus the owners not only failed 
to make a profit of the necessities of the Government of 
India, but lost the ordinary gains of their business so far 
as they were derived from towing ships in the charge of 
Government pilots. The Supreme Court of Calcutta held 
that these facts gave a cause of action against Captain 
llogers, but the Judicial Committee reversed the decision 
on appeal {m). The plaintiffs had not been prejudiced in 

(l) Lord Lindley in Quinn v. (»z) Rogers v. Rnjendro 
LeatJiem [1901] A. C. 495, 534, 8 Moo. I. A. 103, 13 Moo. P. 0. 

70 L. J. P. G. 70. 209, 132 R. R. 82. 
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any definite legal right. Is o one was bound to employ their 
tug, any more than they were bound to take a fixed sum 
for its services. If the Government of India, rightly pr 
wrongly, thought the terms unreasonable, they might decline 
to deal with the plaintiffs both on the present and on other 
occasions, and restrain public servants from dealing with 
them. 

The Government certainly, as any other master, may 
lawfully restrict its own servants as to those whom they 
shall employ under them, or co-operate w'ith in performing 
the services for the due performance of w'hich they are taken 
into its service. Supposing it had been believed that tho 
Underwriter was an ill-found vessel, or in any 'way unfit 
for the service, might not the pilots have been la'wihlK- 
forbidden to employ her until these objections were removed? 
Would it not indeed have been the duty of the Government 
to do so? And is it not equally lawful and right when 
it is honestly believed that her owners w^ill only render their 
services on exorbitant terms? ’’ (n). 

In this last case the harm suffered by the plaintiff in the 
Court below was not only the natural, but apparently the 
intended consequence of the act complained of. The de- 
fendant however acted from no reason of private hostility, 
but in the interest (real or supposed) of the public service. 
Not that even averment and proof of malice, in the sense 
that the act complained of was done wdth the sole or chief 
intention of causing harm to the plaintiff as a private enemy,, 
could indke any difference in such a case. “ No use of 
property which would be legal if due to a proper motive can 
become illegal because it is prompted by a motive w^hich is 
improper or even malicious (o). And it is generally true 

(«.) 8 Moo. I. A. at p. 134, 132 Bradjord v. Pichles [1895] A. C. 
R. R. 101, 102. 587, 598, To the same effect Lord 

(p) Lord Watson, Mayor of Maenaghten at p. 601. 
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that “ an act which does not amount to a legal injury cannot 
he actionable because it is don^e with a bad intent ”(??). 

As regards the use of property, the Eoman lawyers held 
that animus vicino nocendi ” did or might make a differ- 
ence. In a passage cited and to some extent relied on (in 
the scantiness, at that time, of native authority) in Acton v. 
Blmid<ell^ we read: Denique Maroellus scribit, cum eo qui 
in suo fodiens vicini fontem avertit, nihil posse agi, nee de 
dolo actionem: et sane non debet habere, si non animo vicino 
nocendi, sed suum a^um' meliorem faciendi id fecit'’ (g). 
And this view was supposed to be followed by recognized 
authorities in the law of Scotland, who say that an owner 
using his own land must act “ not in mere spite or malice, 
in aemulationem vicini'' (r). But it is now explained that 
this refers only to the limited class of cases where a land- 
owner can as well do the thing he wants to do, such las 
burning limestone, without nuisance to his nciglibour, and 
yet wantonly or recklessly does it at a place where it causes 
annoyance (s) . It seems then that in Scotland, as in 
England, abuse of an owmer’s common rights may be action- 
able as a nuisance, but inconvenience not amounting to 
nuisance cannot be made to give a right of action by any 
allegation of evil motive. 

Again our law does not in general recognize any exclusive 
riglit to the use of a name, personal or local. I may use- 
a name similar to that wdiich my neighbour uses — and that 
whether I inherited or found it, or have assumed it of my 


(p) Stevenson v. NewnJiam 
a853) 13 C. B. 285, 297, 22. L. J. 
C. P. 110, 93 R. R. 533; approved 
per Lord Herschell in Allen v. 
^Flood [1898] A. C. 1, 124, 67 L. J. 
■Q. B. 119. 

(^q) D. 39, 3, de aqua, 1, § 12 
(Ulpian). 


(?•) BelPs Principles, 966 (re- 
ferred to by Lord Wensleydale in 
Chasemore v, Richards, supra, 
p. 154. 

(s) Lord Watson in Mayor of 
Bradford v. Richies, note (o), 
above. 
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own motion — so long as I do not use it to pass off mv wares 
or business as being his, which is quite another matter. 
The fact that inconvenience arises from the similarity will 
not of itself constitute a legal injury (t), and allegations of 
pecuniary damage will not add any legal effect. You must 
have in our law injury as well as damage '' (ti). 


10 . — Leave and Licence: Volenti non fit miuria. 

Harm suffered by consent is, within limits to be mentioned, 
not a cause of civil action. The same is true where it is 
met with under conditions manifesting acceptance, on the 
part of the person suffering it, of the risk of that kind 
of harm. The maxim by which the rule is commonly 
brought to mind is “ Volenti non fit iniuria. ” (x), ‘'Leave 
:and licence '' is the current English phrase for the defence 
raised in this class of cases. On the one hand, however, 
vole?iU non fit inmria is not universally true. On the other 
hand, neither the Latin nor the English formula provides 
in terms for the state of things in which there is not specific 
will or assent to suffer something which, if inflicted against 
the party’s \yill, would be a wrong, but only conduct show- 
ing that, for one reason or another, he is content to abide 


(if) See Burgess v. Burgess 
(1853) 3 D. M. O. 896, 22 L. J. 
Ch. 675, 98 R. R. 350, a classical 
case; Du Boulay v. Bu Boiilay 
(1869) L. R. 2 P. C. 430, 38 L. J. 
P. C. 35; Bay v. Brownvigg (1878) 
10 Ch. Div. 294, 48 L. J. Ch. 173; 
Street v. Union BanJc, (1885) 
30 Ch. D. 156, 55 L. J. Oh. 31. 
Cp. Montgomery v. Thompson 
[1891] A. 6. 217, 60 L. J. Ch. 757, 
and dist. Binefs ca. [1898] 1 Ch. 


179, 67 L. J. Ch. 41, where a name 
was assumed for a fraudulent pur- 
pose. As to titles of honour, Bari 
Cowley V. Countess Cowley [1901] 
A. 0. 450, 70 L. J. P. 83. 

(u) Jessel M. R., 10 Ch. Div, 
304. 

(x) M to the source of thii* 
maxim and its history in early 
EngHsIi authorities, see T. Beven 
in Journ. Soc. Corap. LegLl. for 
1907, p. 185. 
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the chance of it {y). Some learned persons would make 
this a distinct ground of excuse under the name of 
‘'assumption of risk.’' 

The case of express consent is comparatively rare in our 
books, except in the form of a licence to enter upon land. 
It is indeed in this last connexion that we most often hear 
of “leave and licence,” and the authorities mostly turn on 
questions of the kind and extent of permission to. be inferred 
from particular language or acts {z) . 

Force to the person is rendered lawful by consent in 
such matters as surgical operations. The fact is common 
enough; indeed authorities are silent or nearly so, because it 
is common and obvious. Taking out a man’s tooth without 
his consent would be an aggravated assault and battery. 
With consent it is lawfully done every day. In the case of 
a person under the age of discretion, the consent of that 
person’s parent or guardian is generally necessary and suffi- 
cient (a). But consent alone is not enough to justify what 
is on the face of it bodily harm. There must be some kind 
of just cause, as "the cure or extirpation of disease in tho 
case of surgery. Wilful hurt is not excused by consent or 
assent if it has no reasonable object. Thus if a man licences 
another to beat him, not only does this not prevent the 
assault from -being a punishable offence, but the better 
opinion is that it does not deprive the party beaten of his 
right of action. On this princiiDle prize-fights and the like 
“are unlawful even when entered into by agreement and 
without anger or mutual ill-will” (&). “Whenever two 

(y) Unlesis we said that leave (z) See Addison on Torts, 
points to specific consent to an act, p. 312, 8tii ed, 

to general assent to the con- (a) Cp. Stephen, Digest o£ the 
sequences of acts consented to; bat Criminal Law, art. 204. 
such a distinction seems too (b) Commomvealih v. Collberg^ 
fanciful, (1876) 119 Mass. 350, and 20 Am. 
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persons go out to strike each other, and do so, each is guilty 
of an assault’’ (c). The reason is said to be that such acts 
are against the peace, or tend to breaches of the peace. But 
inasmuch as even the slightest direct application of force, 
if not justified, was in the language of pleading vi et ar?ms 
and cmtra something more than usual must be meant 

by this expression. The distinction seems to be that agree- 
ment will not justify the wilful causing or endeavouring to 
cause appreciable bodily harm for the mere pleasure of the 
parties or others. Boxing with properly padded gloves is 
lawful, because in the usual course of things harmless. 
Fighting wfth the bare fist is not. FootbaU is a lawful 
pastime, though many kicks are given and taken in it; a 
kicking match is not. “ As to playing at foils, I cannot say, 
nor was it ever said that I know of, that it is not lawful 
for a gentleman to learn the use of the small sw^ord; and yet 
that cannot be learned wfthout practising with foils” (d). 
Fencing, singlestick, or playing with blunt sabres in the 
accustomed manner, is lawful, because the players mean no 
hurt to one another, and take such order by the use of masks 
and pads that no hurt worth speaking of is likely. A duel 
with sharp swords after the manner of German students is 
not lawful, though there should be no personal enmity be- 
tw^een the men, and though the conditions be such as to 
exclude danger to life or limb. Here it cannot be said that 
'‘bodily harm w^as not the motive on either side” (e). It 
seems to be what is called a question of mixed law and fact 
W’hether a particular action or contest involves such inten- 

Rep. 328, where authorities are there and elsewhere cited from 
colleetecl. See also Megr, v. Cone?/ Comberbach, apart fi*om the slen- 
(1882) 8 Q. B. B. 534, 538, 546, der authority of that reporter, is 
549, 567, and next page. only a dictuin. Buller’s own 

(c) Coleridge J. in Beg, v. authority is really better. 

L&wis (1844) 1 O. & K. at p. 421, (<?) Foster’s Crown Law, 260. 

cp. Bulier N. P. 16. The passage (e) Foster, L c, 

P. — T. 


11 
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tion to do real hurt that consent or assent will not justify 
it(/). iMeglect of usual precautions in any pastime known 
to involve danger would be evidence of WTongful intention, 
but not conclusive evidence. , 

This question was incidentally considered by several of 
the judges in Reg. v. Coney {g), where the majority of the 
Court hold that mere voluntary presence at an unlawful 
fight is not necessarily punishable as taking part in an 
assault, but there was no difference of opinion as to a prize- 
fight being unlawful, or all persons actually aiding and 
abetting tlierein being guilty of assault, notwithstanding 
that the principals fight by mutual consent. The Court had 
not, of course, to decide anything as to civil liability, but 
some passages in the judgments are material. Cave J. said: 

The true view is, I think, that a blow struck in anger, or 
which is likely or is intended to do corporal hurt, is an 
assault, but that a blow struck in sport, and not likely nor 
intended to cause bodily harm, is not an assault, and that, 
an assault being a breach of the peace and unlawful, the 
consent of the person struck is immaterial. If this view is 
correct a blow struck in a prize-fight is clearly an assault; 
but playing with singlesticks or wrestling do not involve an 
assault; nor does boxing wdth gloves in the ordinary 
way” (7i). Stephen J. said: “When one person is indicted 
for inflicting personal injury upon another, the consent of 


(/) Cp. Pulton, Do Pace R^is, 
17 b. It might be a nice point 
whether the old English back- 
swording (see '‘Tom Brown”) 
was lawful or not. And qiicere of 
the old rules of Rugby football, 
which allowed deliberate kicking 
in some circumstances. Quwre^ 
also, whether one monk might have 
lawfully licensed another to beat 
him by way "of spiritual discipline. 


But anyhow he could not have sued, 
being civilly dead b}*- his entering 
into religion. 

ig) (1882) 8 Q. B. D. 534, 51 
L. J. il. G. 66. For fuller col- 
lection and consideration of autho- 
rities, cp. Edward Manson^s note 
in L. Q. R. vi. 110. 

(h) 8 Q. B. D. at p. 539. As to 
the limits of lawful boxing, sea 
lieg, V. Orton (1878) 39 L. T. 293. 
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the person who sustains the injury is no defence to the 
person who inflicts the injury, if the injury is of such a 
nature, or is inflicted under such circumstances, that its in- 
fliction is injurious to the public as well as to the person 
injured. . , .In cases where life and limb are exposed to 
ho serious danger in the common course of things, I think 
that consent is a defence to a charge of assault, even when 
considerable force is used, as for instance in cases of wrest- 
ling, singlestick, sparring with gloves, football, and the like; 
but in all eases the question whether consent does or does 
not take from the application of force to another its illegal 
character, is a question of degree depending upon circum- 
stances ” (i). These opinions seem equally applicable to the 
rule of civil responsibility (fc). 

A licence obtained by fraud is of no effect. This is too 
obvious on the general principles of the law to need dwelling 
upon (Z) . 

Trials of strength and skill in such pastimes as those above 
mentioned afford, when carried on within lawful bounds, the 
best illustration of the principle by which the maxim volenti 
non 'fit iniiiria is enlarged beyond its literal meaning. A 
man cannot complain of harm (within the limits tvc have 
mentioned) to the chances of which he has exposed himself 
with knowledge and of his free will. Thus in the ease of 
two men fencing or playing at singlestick, volenti non fit 


(0 8 Q. B. D. at p. 549. Com- 
pare arts. 206, 208 of the learned 
judge’s Digest of the Criminal 
Law.’' The language of art. 20S 
follows the authorities, but I am 
not sure that it exactly hits the 
distinction. 

(7c) Notwithstanding the doubt 


(1) A rather curious illustration 
may be found in Davies v. Mar shall 
(1861) 1C C. B. N. S. 697, 31 
L. J. C. F. 61, 128 B. E. 881, 
where the so-called equitable plea 
and replication seem to have 
amounted to a common law plea 
of leave and licence and joinder 
of issue, or perhaps new assign- 
ment, thereon. 


expressed by Hawkins J., 8 Q. B. 

D. at pp. 553, 554. 

11 ( 2 ) 
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iniuYia would be assigned br most lawyers as the governing 
rule, yet the words must be forced. It is not the will of one 
player that the other should hit him; his object is to be hit 
as seldom as possible. But he is content that the other shall 
hit him as much as by fair play he can; and in that sense 
the striking is not against his will. Therefore the “ assault ” 
of the school of arms is no assault in law. Still less is there 
an actual consent if the fact is an accident, not a necessary 
incident of what is being done; as where in the course of 
a cricket match a plaj^er or spectator is struck by the hall. 
I suppose it has never occurred to any one that legal wrong 
is done by such an accident even to a spectator who is taking 
no part in the game. So if two men are fencing, and one 
of the foils breaks, and the broken end, being thrown off 
with some force, hits a bystander, no wrong is done to him. 
Such too is the case put in the Indian Penal Code (m) of a 
man who stands near another cutting wood with a hatchet, 
and is struck by the head flying off. It may be said that 
these examples are trivial. They are so, and for that reason 
appropriate. They show that the principle is constantly 
at work, and that we find little about it in our books just 
because it is unquestioned in common sense as well as in 
law. 

Many cases of this kind seem to fall not less naturally 
under the exception of inevitable accident. But there is, 
we conceive, this distinction, that where the plaintiff has 
voluntarily put himself in the way of risk the defendant 
is not bound to disprove negligence. If I choose to stand 
near a man using an axe, he may be a good woodman or not : 
but I cannot (it is submitted) complain of an accident be- 
cause a more skilled woodman might have avoided it. A. 
man dealing with explosives is bound, as regards his neigh- 


[m) Illust. to s. 80. On the point of actual consent, cf. ss. 87 and 88. 
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bour's property, to diligence and more tban diligence. But 
if I go and watch a firework-maker, for my own amusement, 
and the shop is blown up, it seems I shall have no cause of 
action, even if he was handling his materials unskiKuUy. 
This, or even more, is implied in the decision in llott v. 
Wilkes [n), where it was held that one who trespassed in a 
wood, having notice that spring-guns were set there, and 
w'as shot by a spring-gun, could not recover. The maxim 
'' volenti non fit iniuria was expressly held applicable: he 
voluntarily exposes himself to the mischief w^hich has hap- 
pened ” (o). The case gave rise to much public excitement, 
and led to an alteration of the law’ [p), but it has not been 
doubted in subsequent authorities that on the law as it stood, 
and the facts as they came before the Court, it was well 
decided. As the point of negligence was expressly raised 
by the pleadings, the decision is an authority that if a man 
goes out of his way to a dangerous action or state of things, 
he must take the risk as he finds it. And this appears to be 
material with regard to the attempt made by respectable 
authorities, and noticed above, to bring under this principle 
the head of excuse by reason of inevitable accident (g). 

It w’as held by a majority of the Court of Appeal that 
if a man undertakes to work in a railway tunnel where he 


00 (1820) 3 B. & Aid. 304, 22 
E. E. 400; cp. and disfc. the later 
ease of Bird v. Kolbrook (1828) 
4 Bing-. 628, 29 E. E. 657. The 
argument that since the defendant 
could not have justified shooting 
a trespasser with his own hand, 
even after warning, he could not 
justify shooting him witli a spriiig- 
gun, is weighed and found wanting, 
though perhaps it ought to have 
prevailed. 

(o) Per Bayley J. 3 B. Aid. 
at p. 311, and Holroyd J. at 


p. 314. 

(jp) Edin. Eev. xsxv. 123, 410 
(reprinted in Sydney Smithes 
works). Setting spring-guns, ex- 
cept by' night in a dwelling-house 
for the protection thereof, was 
made a criminal offence by 7 & 8 
Geo. IV. c. 18, now repealed and 
substantially re-enacted (24 & 25 
Viet. 0 . 95, s. 1, and c. 100, s, 31). 

(g') Holmes V. Mather (1875) 
L. E. 10 Ex. at p. 267; Mylanda 
V. Fletcher (1866) L. E.. 1 Ex. 
at p. 287. 
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knows that trains are constantly passing, he cannoit com- 
plain of the railway company for not taking measures to 
warn the workman of the approach of trains, and this 
though he is the servant not of the company but of the 
contractor (r'j. The minority held that the railway company, 
as carrying on a dangerous business, w^ere bound not to 
expose persons coming by invitation upon their property 
to any undue risk, and at all events the burden of proof was 
on them to show that the risk was in fact understood and 
accepted by the plaintiff (s). ‘‘If I invite a man wdio has 
no knowledge of the locality to walk along a dangerous cliff 
wdiich is my property, I owe him a duty different to that 
which I owe to a man who has all his life birdneisted .on 
my rocks ” (t). 

But where a man goes on doing work under a risk which 
is known to him, and wdiich does not depend on any one 
else's acts, or on the condition of the place where the work 
is done, but is incident to the work itself, he cannot be 
heard to say that his exposure of himself to such risk was 
not voluntary (u). 

The principle expressed by volenti nm fit iniuria is dif- 
ferent from that of contributory negligence (cr), as it is in 
itself independent of the contract of service or any other 
contract (z/). It does not follow that a man is negligent 


(r) Woodley v. Met. Dist. R. 
Co. (1877) 2 Ex. Biv. 384, 46 
L. J. Ex. 521 j MelUsh and 
Bag^ally L. JJ. diss. 

(s) Cp. Thomas v. Quartennaine 
(1887) 18 Q. B, Biv. 685, 56 L. J. 
Q. B. 340, and Lord lierschelPs 
judgment in Memhery v. Gr. W, li. 
Co. (1889) 14 App. Ca. 179, 190. 

(0 Ery L. J. 18 Q. B. Biv. at 
p. 701.. And see Tar mouth v. 
France (1887) 19 Q. B. B. 647, 


57 L. J. Q. B. 7. 

(«) Memhery v. Cr. W. R. Co. 
note (s). Lord Bramwell’s extra- 
judicial remarks cannot be sup- 
ported: sec per Lord Herschell, 14 
App. Ca. at pp. 192, 193; and 
Smith V. Baker, pp. 168 — 170, 
below. 

(a?) Bowen L. J. in Thomas v. 
Quariermaine (1887) 18 Q. B. Biv., 
685, 694, 697, 56 L. J. Q. B. 340. 

(y) 18 Q. B. Biv. at p. 698. 
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or imprudent because he chooses to encounter a risk ^'hich 
lie knows and appreciatc‘s; bur, if he does voluntarily run 
the risk, he cannot compiain afterwards . At the sam^' 
time, kiiowlcdge is not or itself conelusivf- . The maxim is 
rolirufi — not sckiiti — non jii inho’hi: ‘Ahc question whether 
in any particular case a plaintiii was volens or nolens is a 
qucsrioii of fact and not of law ” 'a . A workman is not 
bound, for examp-loj to throw up his employment rather than 
go on working with applirtnees whi./h ho knows or suspoers 
to be dang-erous: and cojitinuing to use sucJi appliances if 
the employer eaiiiiot or will not: give* him better is not con- 
clusive to show that he voluntarily takes the atrenda^it 
risk (b^ . As between an employer and his own workmen, 
it is hardly possible to separate the question of knowledge 
and acceptance of a particular risk from the question whether 
it was a term in the contract of service (though it is seldom, 
if ever, an express term, that the workman should accept 
that risk. Since the Employers' Liability Act deprived the 
master, as we have already seen, of the defence of “ common 
einploymcnt’" in a considerable number of cases, the defence 
of volenti non fit inhirki lias several times been resorted to, 
with the effect of raising complicated discussion on tolerably 
simple facts. By treating the maxim as if it were of literal 
authority 'which no maxim is' , and then construing it 
largely, something very like the old doctrine of common 
employment'’ might have been indirectly restored. For 
some time there was appreciable danger of this re,siilt. But 
the tendency was effectually cheeked by the decision of the 
House of Lords in Smith v. BtVxcr [c . Except where there 


(z) Bowen L. J. IS Q. B. Div. 
at p. 695. 

(a) Ibid, at jj. 696; Lindley 
L. J. in Yarmouth x. France 
(18S7) 19 Q. B. D. 647, 659, 
before judges of the C. A. sitting 
as a divisional Court. 


(b) Yarmouth v. France^ last 
note; Thrimell v, Ilandifside 
(1888) 20 Q. B. D. 359, 57 L. J. 
Q. B, 34^; Smith v. Faher |_lS91j 
A. C. 325, 60 L. J. Q. B. 6S3. 

Kc) [1891] A. C. 325. 
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is an obvious and necessary danger in the work itself, it must 
be a question of fact in every case whether there was an 
agix'ement, or at any rate consent, to take the risk (d ) . 

Where a j^erso-n undertakes to do work which is intrinsically 
dangerous, notwithstanding that reasonable care has been 
taken to render it as little dangerous as possible, he no doubt 
voluntarily subjects himself to the risks inevitably aceom- 
panying it, and cannot, if he suffers, be permitted to com- 
plain that a wrong has been done him, even though the cause 
from which he suffers might give to others a right of action:’’ 
as in the ease of works unavoidably producing noxious fumes. 
But where “ a risk to the employed, which may or may not 
result in injury,' has been created or enhanced by the negli- 
gence of the employer,” there “ the mere continuance in ser- 
vice, with knowledge of the risk,” does not “preclude the 
employed, if he suffer from such negligence, from recovering 
in respect of his employer’s breach of duty” (e). And it 
seems that (apart from contracts to take a class of risks) 
there must be consent to the particular act or operation 
which is hazardous, not a mere general assent inferred from 
knowledge that risk of a certain kind is possible (/). 

Cases of volenti non fit iniwiu are of course to be .dis- 
tinguished from cases of pure unexpected accident, where 
there is no proof of any negligence at all on the defendant’s 
part {g). It seems that Thoinas v. Quaj'terinaine^ though 
not so dealt with, was really a case of this latter kind {h). 


(d) Williams v. Binningham 
Battery and Metal Co. [1899] 2 
Q. B. 338, 345, 68 L. J. Q. B. 
918, per Eomer, L. J. 

(e) Lord Herschell [1891] A. C. 
at pp. 360, 362. 

(/) Lord Halsbury [1891] A. G. 
at pp. 336—338. 

(y) Walsh T. Whiteley (1888) 
21 Q. B. Div. 371, 57 L. J. Q. B. 


C7^) See Lord Morris’s remarks 
ia Smith v. Baker [1891] A. O. 
at p. 369. In Smith v. Baker 
itself, an appeal from a County 
Court, this point, not having been 
raised at the trial below, was not 
open on the appeal. It was never- 
theless extra- judicially discussed, 
with considerable variety of 
opinion. 
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111 the construction of a policv of insurance against death 
or injurr hy accident, an exception of harm “ happening by 
exposure of the insured to obvious risk of injury includes 
accidents due to a risk which would have been obvious to 
a person using common care and attention (?■). 

We noiv see that the wdiole law of negligence assumes 
the principle of volenti non fit iniurm not to be applicable. 
It was suggested in Holmes v. Mather ( 1 :) that, when a 
competent driver is run away with by his horses, and, in 
spite of all he can do, they run over a foot-passenger, the 
foot-passenger is disabled from suing, not simply because 
the driver has done no wrong, but because people who walk 
along a road must take the ordinary risks of trafEc. But, 
if this were so, why stop at misadventure without negli- 
gence? It is common knowledge that not all drivers are 
careful. It is kno'^m, or capable of being known, that a 
certain percentage are not careful. "‘No one (at all events, 
some years ago, before the admirable police regulations of 
later years) could have crossed London streets wnthout know- 
ing that there was a risk of being run over ” (Z). The actual 
risk to which a man crossing the street is exposed (apart from 
any carelessness on his own part) is that of pure misadven- 
ture, and also that of careless driving, the latter element} 
being probably the greater. If he really took the whole 
risk, a driver would not be liable to him for running over 
him by negligence: which is absurd. Are we to say, then, 
that he takes on himself the one part of the risk and does 
not take the other? A reason thus artificially limited is no 
reason at all, but a mere fiction. It is simpler and better 
to say plainly that the driver’s duty is to use proper and 
reasonable care, and be^'ond that he is not answerable. The 

(0 Cornish v. Accident Inmtr-' L. B. 10 Ex. at p. 267. 

\ince Co, (1889) 23 Q. B. Biv. (7) Lord Halsbury [1891] A. 0. 
453, 58 L. J. Q. B. 591. at p. 337. 
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true view, we submit, is that the doctrine of volant a rv 
exposure to risk has no application as between ])arii(^s on 
an equal footing- of right, of whom one does not go out oj. 
his way more than the other. A man is Jiot hound at his 
peril to fly from a risk from which it is anotluu-’s duty to 
protect him, merely because the risk is known (m). .'Mncli, 
the same principle has in late years been applied, and its 
limits discussed, in the special branch of the law ■which 
deals with contributory negligence. This wo shall have to- 
consider in its place (?^). 


11. — Wm'ks of Necessity. 

A class of exceptions as to which there is not much, 
a.uthority, but which certainly exists in every system of 
law, is that of acts done of necessity to avoid a greato'i; 
harm, and on that ground justified. Pulling down houses 
to stop a fire (o), and casting goods overboard, or otherwise ? 
sacrificing property, to save a ship or the lives of those on 
board, are the regular examples. The maritime law oT 


(m) Smith v. Baher [1891] 
A. C. 325, 60 L. J. Q. B. 683; 
Thrussdl V. Eandysicle (1888) 20 
Q. B. D. 359, 57 L. J. Q. B. 347. 

(ji) See Oee v. Metropolitan R. 
Co. (1873) Ex, Ch. L. R. 8 Q. B. 
161, 42 L. J. Q. B. 105; Robson 
V. N. E. R. Co. (1875) L. R. 10 
Q. B:. at p. 274, 44 L. J. Q. B. 
112; and per Bramwell L. J. (not 
referring to these authorities, and 
taking a somewhat different view), 
ZanD V. Corporation of Darlington 
(1879) 5 Ex. D. at p. 35, 49 L. J. 
Ex. 105. 

(o) Dyer 36 h\ as to burning 
heather on another’s land to stop 
the spread of heath fires, Cope v. 


Sharpe [1910] J X. i). 168, 79 
L. J. K. B. 281. Necessity in'.usl 
bo shown, not in the wonsi^ oT 
actual’- necessity as judged afl-(jr 
the event, but according to the- 
judgment of a reasonahlo man 
meeting imminent danger at tin? 
time: Cope v. Sharpe (No. 2) 
[1912] 1 K. B. 496, 0. A., 80 
L. J. K. B. 1008. Op. the opinion 
of Best C. J. in Do way v. Il'hiir 
(1827) J\loo. & K. 56 (damage 
inevitably done to plaintiff’s house 
in throwing down chimneys ruiued. 
by fire, which wore in danger of 
falling into the highway: a verdict 
for the defendants was acquiesced, 
in). 
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general average assumes, as its very foundation, that the 
destruction of property under such conditions of danger is 
justifiable (p). It is said also that ‘‘ in time of war one shall 
justify entry on another’s land to make a bulwark in defence 
of the king and the kingdom.’’ In these cases the apparent 
wrong ‘‘sounds for the public good”(g). [In strict law u 
this justification may be alleged by any of the King’s sub- 
jects; but in practice no such act is likely to be done by 
any one but a servant of the Crown. It does not seem clear 
that the Crown is entitled to enter on and occupy a suT3ject'si 
land during war time for administrative naval, military, or 
aerial work as distinct from pressing local defence without 
statutory authority (r) ; but at all events proper compensa- 
tion must be made for the use and occupation; in point of 
fact the Croivn, under whatever title acting, has invariably 
paid down to the present time (5).) There are also circum- 
stances in which a man’s projierty or person may have to 
be dealt with promptly for his own obvious good, but his 
consent, or the consent of any one having law^ful authority 
over him, cannot be obtained in time. Here it is evidently 
justifiable to do, in a proper and reasonable manner, wdiat 
needs to be done. It has never been supposed to be even 
technically a trespass if I throw* w^ater on my neighbour's 
goods to save them from fire, or seeing his house on fire, 


(p) Mouse's case, 12 Co. Rep. 
63, is only jnst worth citing as an 
illustration that no action lies. 

(q) Kingsmill J. 21 Hen. VII. 
27, pi. 5; op. Dyer, ubi supra. 
Ill 8 Ed. IV. 23, pi. 41, it is 
thought doubtful whether the justi- 
fication should be by common law 
or by special custom. See p. 124, 
abovej A Petition of Might [1915] 
3 K. B. 649, 84 L. J. K. B. 3961, 
C. A. The extension of the pre- 


rogative in that case to occupation 
and use of a flying ground during 
the war was not necessary for the 
decision. 

(r) No such existing prerogative 
is admitted in the M. R.^s judg- 
ment in the case next cited. 

(s) JDe Keyset's Moyal Hotel v* 
H [1919] 2 Ch. 197, 88 L. J. Ch. 
415, C. A. (Swiufen Eady M. R. 
and Warrington L. J*., Duke L. J. 
cfm,), affd. in H.*L. May 10, 1920. 
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enter peaceably on his land to help in putting it out (?J). 
Nor is it an assault for the first passer-by to pick up a 
man rendered insensible by an accident, or for a competent 
surgeon, if ho perceives that an operation ouglit forthwith 
to be performed to save the man’s life, to perform it without 
waiting for him to recover consciousness and give his consent. 
These works of charity and necessity must be lawful as well as 
right. Our books have only slight and scattered hints on 
the subject, probably because no question has ever been 
made The test of justification seems to be the actual 
presence of imminent danger and a reasonably apparent 
necessity of taking such action as Avas taken (x). 

It seems that on the same principle a stranger may justify 
interfering with the goods of a lately deceased person so 
far, but only so far, as required for the protection of the 
estate or for other purposes of immediate necessity 


12 . — Private Defmce, 

Self-defence (or rather private defence (c'), for defence of 
one’s self is not the only case) is another ground of im- 


(t) Good will without real necesH 
sity would not do; there must ho 
danger of total loss, and, it is said, 
without remedy for the owner 
against any person, per Bede O. J. 
21 Hen, VH. 28, pi. 5; but if this 
be law, it must bo limited to 
remedies against a trespasser, for 
it caxmot be a trespass or a lawful 
^aet to save a man’s goods accord- 
ing as they are or are not insured. 
Op. Y. B. 12 Hen. VIII. 2, where 
there is some curious discussion on 
the theory of trespass generally. 
A mere volunteer may not force his 
way into a house on fire already 
under the control of persons "who 


arc lawfully endeavouring to ],>at 
down the fire, and are nob mani- 
festly insuifficient for that purpose: 
Carter v. Thomas [1893j 1 Q. B. 
C7S (judgment of Kennedy J.). 

Qu) Cf. the Indian Penal Code, 
IS. 92, and the powers given to the 
London Fire Brigade by 28 k 29 
Viet. c. 90, s. 12, which seems 
rather to assume a pre-existing 
riglit at common law. 

(a:) G(ype v. Sharpe (No. 2), 
note (o) above. 

(?/) See Kirh v, Gregory (1870) 
1 Ex. L. 55, 59. 

(is) This, is the term adopted in 
the Indian Penal Code. 
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munity well known to the law. To repel force by force is 
the common instinct of every creature that has means of 
defence. And w^hen the original force is unlawful, this 
natural right or power of man is allowed, nay approved, 
by the law. Sudden and strong resistance to unrighteous 
attack is not merely to be tolerated; it many cases it is 
a moral duty. Therefore it would be a grave mistake to 
regard self-defence as a necessary evil suffered by the law 
because of the hardness of men’s hearts. The right is a 
just and perfect one. It extends not only to the defence 
of a man’s own person, but to the defence of his property 
or possession. And what may be lawfully done for oneself' 
in this regard may likewise be done for a wife or husband, 
a parent or child, a master or servant (a). At the same time 
no right is to be abused or made the cloak of wrong, and this 
right is one easily abused. The law sets bound to it by 
the rule that -the force employed must not be out of pro- 
portion to, the apparent urgency of the occasion. We say 
apparent^ for a man cannot be held to form a precise judg- 
ment under such conditions. The person acting on the 
defensive is entitled to use as mucTi force as he reasonably 
believes to be neoessaiy. Thus it is not justifiable to use 
a deadly weapon to repel a push or a blow wuth the hand. 
It^is even said that a man attacked with a deadly weapon 
‘'*^must retreat as far as he safely can before he is justified in 
^defending himself by like means. But this probably applies 

'^^(,so far as it is the law) only to criminal liability (6). On 
•ei 


(a) Blackstone iii. 3; and see» 
,:he opinion of all the justices of 
B., 21 Hen. VII. 39, pi. oO. 
There has been some doubt 
^Whether a master could justify on 
the ground of the defence of his 
servant. But the practice and the 
ibettor opinion have always been 
otherwise. Before the Conquest it 


was understood that a lord might 
fight in defence of his men as well 
as they in his. LI. Alf. c. 42, § 5. 

{b') See Stephen, Digest of 
Criminal Law, art. 200. Most of 
the authority on this subject is in 
the early treatises on Pleas of the 
C>own. 
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the other hand, if a man presents a pistol at my head aiuli 
threatens to shoot me, peradventure the pistol is not loaded 
or is not in working order, but I shall do no wrong bofoiriv 
the law by acting on the supposition that it is really loaded 
and capable of shooting, Honest and reasonable bolief 
of immediate danger is enough (c). 


Oases have arisen on the killing of animals in defence 
of one’s property. Here, as elsewhere, the test is whether 
the party’s act was such as he might reasonably, in the 
circumstances, think necessary for the prevention of harm 
which ho was not bound to suffer. Within our own time 
the subject was elaborately discussed in New Hampshire, 
and all or nearly all the authorities, English andJ American, 
reviewed (d). Some of these, such as Deane v. Clay Inn (c), 
turn less on what amount of force is reasonable in ii-selE 
than on the question whether a man is bound, as a, gainst, 
the owners of animals which come on his lain! otherwise 
than as of right, to abstain from making the laud dangerous 
for them to come on. And in this point of vie^w it js 
immaterial whether a man keeps up a oortaiiV state 
■of things on his own laud for the purpose of deJending 


(c) W. 0. (5- W. B. R. R. Co. 
V. .Topes (1891) 142 U. S. 18. 

(c?) Aldrich V. Wright (1873) 53 
N. H. 398, 16 Am. Rep. 339. The 
decision was that the penalty of 
a statute ordaining a close time 
for minks did not apply to a man 
who shot on his own land, in the 
•close season, minlis which he 
reasonably thought were in pursuit 
of his geese. Compare Taylor app, 
Newman resp. (1863) 4 B. & S. 
89, 32 L. J. M. C. 186, 129 R. R. 
657. 

(e) (1817) 7 Taunt. 489, 18 
R. R. 553, the case of dog-spears, 


where the Court wa.s equally 

divided; Jordin v. Crump (US-i’l) 

8 M. & W. 782, 90 R. 

where the Court took 

Gibbs C. T. in the 

the ground that t 

spears was not in r 

Notice, however, was 

is not malicious injurj 

for a gamekeeper to 

in the honest belief tha 

is necessary for the p. 

his master’s property: v 

Hutchings [1903] 2 K. B. '? 

L. J. K. B. 775. 



DEFENCE AND NECESSITY. 


175 


his property or for any other purpose which is not actually 
unlawful. 

As to injuries received by an innocent third person from 
an act done in self-defence, they must be dealt with on the 
same principle as accidental harm proceeding from any other 
act lawful in itself. It has to be considered, however, that 
•a man repelling imminent danger cannot be expected to use 
■as much care as he would if he had time to act deliberately. 

Self-defence does not include the active assertion of a 
■disputed right against an attempt to obstruct its exercise. 
I am not justified in shooting, or offering to shoot, one wbo 
^obstructs my right of way, though 1 may not be able to 
pass him otherwise, and though I am justified in resisting, 
within due bounds, any active force used on his part. It 
seems the better opinion “ that the use of force which inflicts 
or may inflict grievous bodily harm or death — of what in 
short may be called ^ extreme ’ force — ^is justifiable only for 
the purpose of strict self-defence ” (/). I may be justified 
in pushing past the obstructor, but this is not an act of self- 
defence at all; it is the pure and simple exercise of my 
right itself {g). 

Manj'' interesting questions, in part not yet settled, may 
bo raised in this comiexion, but their interest belongs for 
most practical intents to public and not to private law". 
It must not be assumed, of course, that whatever is a suffi- 
cient justification or excuse in a criminal prosecution wdll 
■equally suffice in a civil action. 

Some of the dicta in the w^ell-knowm case of Scott v. 
Shepherd (Ji) go the length of suggesting that a man 
acting on the spur of the moment under “ compulsive neces- 

C/) Dicey, Law of the Gonsti- C^) Dicey, op, cit, 495. 

'jtion, appx. note iv., at p. 493, 

othb\see for fuller discussion. (JO 2 W. Bl. 892. 
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sity (the expression of De Grey 0. J.) is excusable as not 
being a voluntary agent, and is therefore not bound to take 
any care at all. But this appeal’s very doubtful. In that 
case it is hard to believe that Willis or Eyal, if lie liad 
been worth suing and had been sued, could have successfully 
made such a defence. They had ... a right to protect 
themselves by removing the squib, but should have taken 
care ” — at any rate such care as was practicable under the 
circumstances — “.to do it in such a manner as not to en- 
damage others ’’ (i). The Roman lawyers held that a man 
who throws a stone in self-defence is not excused if the 
stone by misadventure strikes a person other tlian tiu- 
assailant (7c). Perhaps this is a harsh opinion, but it soonis 
better, if the choice must be made, than holding that one 
may with impunity throw a lighted squib across a inarkf‘t.- 
house full of people in order to save a stall of gingcrbrofid . 
At all events a man cannot justify doing for the protection 
of his own property a deliberate act whose evident tendency 
is to cause, and which does cause, damage to the property of 
an innocent neighbour. Thus if flood water has come on 
my land by no fault of my own, this does not entitle ni(‘ io 
let it off by means which in the natural order of things cause? 
it to flood an adjoining owner’s land (7). 


(«) Blackstone J. in his dissent- 
ing judgment, 2 W, Bl. at p. 895. 

(A) D. 9. 2, ad, 1. iVquil, 45, 
§ 4; supra, p. 139. 

(1) WkaUey v. Lane, and Torh- 
shire R. Co, (1884) 13 Q. B. Div. 
131, 53 L, J. Q. B-. 285, distin- 
guishing the case of acts lawful 
in themselves which are done by 


way of precaution against uu im- 
pending common danger. Such is 
the case of a South African faruuii* 
who drive? a swarm of locusts off 
his own land. He is not answer- 
able for damage they may do olac- 
where; Greijvensfcyn v. llattingh 
[1911] A. 6. 355, 80 L. J. P. C. 
158. 
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13 . — 'Plaintiff a iirong-doer. 

Language is to be met with in some books to the effect 
that a man cannot sue for any injury suffered by him at 
a time when he is himself a* wrong-doer. But there is no 
such general rule of law. If there were, one consequence 
would be that an occupier of land (or even a fellow tres- 
passer) might beat or wound a trespasser without being 
liable to an action, whereas the right of using force to repel 
trespass to land is strictly limited; or if a inan is riding or 
driving at an inca.utiously fast pace, anybody might throw 
stones at him with impunity. In Bird v. Holbroolc (m) a 
trespasser who was wounded by a spring-gun set without 
notice was held entitled to maintain his action. Similarly 
it is said that oven a trespasser may have an action against an 
occupier who has put a horse w'hioh he knows and the tres- 
passer does not know to be savage in a field used, to his 
knowledge, by many persons as a short cut ^n). And 
generally, a trespasser is liable to an action for the injury 
which he does: but he does not forfeit his right of action 
for an injury sustained^’ (o). It does not appear on the 
whole that a plaintiff is disabled from recovering by reason 
of being himself a wrong-doer, unless some unlawful .act or 
conduct on his own part is connected with the harm suffered 
by him as part of the same transaction: and even then it 


0») (1828) 4 Bing. 628, 29 
R. 11. 057. Cp. p. 105, above. 
The cause of action arose, and the 
trial took pliice, before the passing? 
of the Act which made the setting 
of spring-guns unlawful. 

(«) Lowery v. WalLcr [1911] 
A. O. 10, 80 L. J. Iv. B. 138, 
according to a suggestion in 
Grand Trunk !Ry, of Canada v. 


Barnett [1911] A. C. at p. 370, 80 
L. J. P. C. 117; but the ground 
on wliich that decision was actually 
put was that the plaintiff was a 
licensee, as the same judgment of 
the Judicial Committee says on the 
same page. 

(o) Barnes v. Ward (1850) 9 
C. B. 392, 19 L. J. O. F. 195, 82 
E. R. 375. 


12 



178 


GENERAL EXCEPTIONS. 


is difficult to find a ease where it is iieccssarj to us8iiin(‘ anj 
special rule of this kind. It would be no answer to an action 
for killing a dog to show that the owner was liable to a 
penalty for not having taken out a dog licence in duo time'. 
If, again, A. receives a letter containing dcfaina-tory state- 
ments concerning B., and reads the letter aloud in the 
presence of several persons, he may be doing wrong to B. 
But this will not justify or excuse B. if he seizes and tears 
up the letter. A. is unlawfully possessed of explosives 
which he is carrying in his pocket. B., walking or running 
in a hurried and careless manner, justles A. and so causes 
an explosion. Certainly A. cannot recover against B. for 
any hurt he takes by this, or can at most recover nominal 
damages, as if he had received a harmless push. But would 
it makes any difference if A.’s possession wcux' lawful? 
Suppose there wore no statutory regulation at all: still a, 
man going about with sensitive explosives in his pot'kt't would 
bo exposing himself to an unusual risk obvious to him and 
not obvious to other people, and on the principles alrt'ady 
discussed would have no cause of action (p). And on the 
other hand it seems a strong thing to say that i.E unoUu*r 
person does know' of the special danger, he docs not become 
bound to take answerable care, even as regards one who has 
brought himself into a position of danger by a wTongtul act. 
Cases of this kind Iiavc sometimes been thought to belong 
to the head of contributory negligence. But this, it is sub- 
mitted, is an unwarrantable extension of the term, fouiuhal 
on a misapprehension of the true meaning and reasons of 
the doctrine; as if contributory negligence were a sort of 
positive wTong for which a man is to be punished. This, 
however, w'e shall have to consider hereafter. On the whole 

(p) See a similar case put by Co, (1857) 1 H. & N. at p. 777, 
Pollock C. B. in J)e{/g v. Midi, 2L 108 R. R. at p. 819. 
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it may be doubted whether a mere civil wrong-doing, such as 
trespass to land, ever has in itself the effect now under 
consideration. Almost eveiy c<ase that can be put seems to 
fall just as well, if not better, under the principle that a 
plaintiff who has voluntarily exposed himself to a known 
risk cannot recover, or the still broader rule that a defendant 
is liable only for those consequences of his acts which are, in 
the sense explained in a former chapter (g), natural and 
probable. 

In America there was formerly a great question, with 
many contradictory decisions, w’hether the violation of 
statutes against Sunday travelling was in itself a bar to 
actions for injuries received in the course of such travelling 
through defective condition of roads, negligence of railway 
companies, and the like. In ilassachusetts (where the law is 
now otherwise by statute), it •was held that a j^laintiff in 
such circumstances could not recover, although the accident 
might just as well have happened on a journey law'ful fo.r 
all purposes. These decisions must be supported, if at all, 
by a strict view of the policy of the local statutes for securing 
the observance of Sunday: they were not generally considered 
good law' (r). 

The principle now defined by the Supreme Court of 
Massachusetts as generally applicable is that illegal con- 
duct of the plaintift wrhich contributed directly and proxi- 
mately to the inj,ury suffered by him is equivalent, as matter 
of law, to contributory negligence (s). 

It is a rule not confined to actions on contracts that “ the 
plaintiff cannot recover where in order to maintain his sup- 

(^) Pp. 33—50, above. and note, ib. 

(r) Sutton V. Town of Wait- (s) yewcomh v. Boston Brotec- 
vxtiom (Wisconsin, 1871), in Jer. live Depart. (1888) 146 Mass. 596, 
Smith’s Cases on Torts, ii. lloy Jer. Smith, op. ciU ii. 123. 

12 ( 2 ) 
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posed claim he must set up an illegal agreement to whicli 
he himself has been a party ”(e): but its application to 
tort is not frequent or normal. The case from whicli the 
foregoing statement is cited is the only clear example known 
to the writer, and its facts were very peculiar. 

(0 Maule J., -Fivaz v. NioJiolls (1846) 2 0. B. 501, 513; 69 R. R. 
514, 521. 
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OF REMEDIES FOR TORTS. 


At common law there were only two kinds of redress for 
an actionable wrong. One was in those cases — exceptional 
cases according to modem law and practice — where it was 
and is law^f ul for the aggrieved party, as the common phrase 
goes, to take the law into his own hands. The other w^ay 
was an action for damages {a). Not that a suitor might not 
obtain, in a proper case, other and more effectual redress than 
money compensation; but he could not have it from a court 
of common law. Specific orders and prohibitions in the 
form of injunctions or otherwise were (with few excep- 
tions, if any) (b) in the hand of the Chancellor alone, 
and the principles accoa‘ding to which they were granted 
or withheld were counted among the mysteries of Equity. 
But no such distinctions exist under the system of the 
J udicatiire Acts, and eveiy branch of the Court has power 
to administer every remedy. Therefore we have at this 


C«) Possession could be recovered 
from an early time, though not at 
first in an action of ejectment. 
But this was an action of trespass 
in form only. In substance it took 
the place of the old real actions, 
and it is sometimes called a real 
action. Detinue was not only not 
a substantial exception, but hardly 
even a formal one, for the action 
was not really in tort. 

(5) I do not think any of the 
powers of the superior courts of 
common law to issue specific com- 


mands (e.g, mandamus) were ap- 
plicable to the redress of purely 
private wrongs, though they might 
be available for a private person 
wronged by a breach of public 
duty. Under tlio Common Law 
Procedure Acte, from 1854 to 1875, 
the superior courts of common law 
had limited powers of granting in- 
junctions and administering equit- 
able relief. Tlieae were found of 
little importance in practice, and 
there is now no reason for dwelling 
on them. 
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day, in considering one and the same jurisdiction, to boar 
in mind the manifold forms o'f legal redress which for our 
predecessors were separate and .uiicouneetod inoidoiits in the 
procedure of different courts. 

Remedies available to a party by his own aoi alone may 
be included, after the example of the long-establislied 
German usage, in the expressive name of self-licJ'p, The 
right of private defence appears at first sight to bo an 
obvious example of this. But it is Jiot so, for tlu're is 
7X0 question of remedy in such a ease. We are allowed to 
repel force by force '‘not for the i'odress of injuries, but 
for their prevention ” (e); not in order to undo a wrong done 
or to get compensation for it, but to cait wrong sluud before, 
it is done; and the right goes only to the (\xtent necH\ssarv 
for this purpose. Hence thero is no more to be said of 
delf -defence, in the strict sense, in' this ooiiinexion. It is 
oiily when the party’s lawful act restores to him something 
which he ought to have, or puts an end to a state of things- 
whereby he is wronged, or at least puts pressure on the 
wrong-doer to do him right, that self-help is a. triu' remedy. 
And then it is not necessarily ,a complete or exclusi^’(‘ 
remedy. The acts of this nature which we meet with in 
the law of torts are expulsion of a, trespasser, retaking of 
goods by the rightful possessor, distress damage feasant, 
and abatement of nuisances. Peaceable ro-outry upon land 
where there has been a wrongful cluuigo of [)ossc‘ssion is 
possible, but hardly occurs in, modern exporionco. Analo- 
gous to the right of retaking goods is the right of appro- 
priating or retaining debts under certain conditions; xmd 
various forms of lien are more or less analogous to distress. 
These, however, belong bo the domain of contract, and we 
are not now concerned with them. Such arc the species of 

(o) This is well noted in Cooley on Torts (1st ed.) 50. 



DAMAGES, 


1S3 


remedial self-help recognized in the law of England. In 
every case alike the right of the party is subject to the rule 
that no greater force m.ust be used, or damage done to 
property, than is necessary for the purpose in hand. In 
some cases the .mode of exercising the right has been specially 
modified or regulated. Details will best be considered here- 
after in relation to the special kinds of wrong to which 
these kinds of redress are applicable {d). 

We pass, then, from extra-jndicial to judicial redress, 
from remedies by the act of the party to remedies by the 
act of the law. The most frequent and familiar of these 
is the awarding of damages (.ei). Whenever an actionable 
wrong has been done, the party wronged is entitled to recover 
damages; thqugh as we shall immediately see, this right 
is not necessarily a valuable one. His title to recover is a 
conclusion of law from the facts determined in the cause. 
How <hnieh he shall recover is a matter of judicial discretion, 
a discretion exercised, if a jnry tries the cause, by the jury 
.under the guidance of a judge. As we have had occasion 
to point out in a former chapter (/)j the rule as to measure 
of damages ” is laid down by the Court and applied by the 
jury, whose application of it is, to a certain extent, subject 
tq review. The grounds on w^hich the verdict of a jury 
may be set aside are all reducible to this principle: the Court, 
namely, m,ust be satisfied not only that its own finding 
■would have been different (for there is a wide field wdtliiin 
which opinions and estimates may fairly differ) {g), but 
that the jury did riot exercise a due judicial discretion at 
all Qi). Among these grounds are the awarding of mani- 

(<f) .Cp, Blackstone, J3k. iii. work as ‘'Mayne on Damag'os. ’ 
c. 1. (/) 29, above. 

{e) It is hardly needful to refer (^) The principle is familiar, 
the reader for fuller illustration of See it stated, e.g, 5 Q. B. Div. 85. 
the subject to so well known a {h) See Uetropolitan i?. Co. v. 
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festly excessive ot manifestly iiiadeq.uato damages, such as 
to imply that the j.ury disregavded, cither by excess or by 
defect, the law laid down to them as to tbe (demeuts of 
damage to bo considered (i), or, it may be, that the verdict 
represents a compromise between jiurymen who were really 
not agreed on the main facts in issne (Zc). The jurisdictioji 
is to order a new trial, not to give judgment for an 'amoiidcd 
a,moiunt of damages, which can be done only by consent (Z). 

Damages may be nominal, ordinary, or exemplary. 
Nominal damages are a sum of so little value as compared 
with the cost and trou,hle of suing that it may be said to 
have “no existence in point of quantity” (m), such as a 
shilling or a penny, which sum is awarded with tlio pur[)oso 
of not giving any real compensation. Such a verdict means 
one of two things. According to the nature of the cn.se 
it may be lioiiiourable or contumelious to tlio plaiutilT. 
Either the purpose of the action is merely to estal)lisli a 
right, no substantial harm or loss having been sullered, or 
else the jury, while unable to deny that some legal wrong 
has been done to the plaintilf, have formed a very low 
opinion of the general merits of his case. This again may 
be on the ground that the harm he suffered was not worth 
auing for, or that his own conduct had been such that what- 
ever he did suffer at the defendant's hands was iiiornlly; 
deserved. The former state of things, whore tine vei'dict 


Wriffht C1886) 11 App. Cu. 152, 55 
Ij. J- Q. li. 401; Praed v. Graham 
(1889) 21 Q. B. Div. 53, 59 L. J. 
Q. B. 213; Cox v. EngluJi, Scottish 
and Arntraliun BanJc [1905] A. C. 
168, 74 L. J. P. Q. 62. 

(0 Phillips V. L. 8 . W. li. 
Co. (1879) 5 Q. B. Div. 78, 49 
L. J. Q. B. 233, where, *m the 
facts shown, a verdict ior 7,OOOZ. 


was act aside on the j^roiind of 
the dainagcvs' being insnOiciont; 
Johnston v. G. IF. It. Co. [1904] 
2 K. B. 250, 73 L. J. K, ji. 568, 

C. A. 

(h) Fedvetj v. Stanford (1874) 
L. R. 10 Q. B. 54, 44 L. J. Q. B. 7. 

(0 Watt V. Watt [1905] A. C. 
115, 74 L. J. K. B. 438. 

{m) Maule J. 2 0. B. 499. 
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really operates as a simple declaration of rights between 
the parties, is most commonly exemplified in actions of tres- 
pass brought to settle disputed claims to rights of 'way, 
rights of common, and other easements and profits. 'It is 
not uncommon to give forty shillings damages in these cases 
if the plaintiff establishes his right, and if it is not intended 
to express any disapproval of his conduct (n). The other 
kind of award of nominal damages, where the plaintiff’s 
demerits earn him an illusory sum such as one farthing, is 
illustrated chiefly by cases of defamation, w^here the words 
spoken or w’ritten by the defendant cannot be fully justified, 
and yet the plaintiff has dome so much to provoke them, or 
is a person of such generally worthless character, as not to 
deserve, in the opinion of the jury, any substantial com- 
pensation (o). This has happened in actions against the 
publishers of newspapers which were famous at the time, 
but have not found a place in the regular reports. Nominal 
damages may also be given where there has been some excess 
in generally justifiable acts of self-defence or self-help (p). 

The enlarged power of the Court over costs since the 
Judicature Acts has made the question of nominal damages, 
which under the old procedure, were described as ‘^a mere 
peg on which to hang costs ” (g), much less important than 


(u) Under tlie various statutes 
as to costs which were in force 
before the Judicature Acts, 40s. 
was., subject to a few exceptions, 
the Itot amount of damages 
which carried costs without a 
special certificate from the judge. 
Frequently juries asked before 
giving their verdict what was the 
least sum that would carry costs j, 
the general practice of the judges' 
was to refuse this information, see 
misou V. Jiesa (1860) 2 F. & F. 
at p. 153, 121 R. E, at p. 786; 


Poole V. Whitcomb (1862) 12 C. B. 
N. S. 770, 133 E. E. 502. 

(o) Kelly V. Sherlooh (1866) 
L. E. 1 Q. B. 686, 35 L. J. Q. B. 
•209, is a case of this kind where, 
notwithstanding that the libels 
sued for were very gross, the jury 
gave a farthing damages, and the 
Court, though not satisfied with the 
verdict, refused to disturb it* 

(p) HarriSiOn v. J)uhe of Put- 
land [1893] 1 Q. B. 142, 62 L. J. 
Q. B. 117, 0. A. 

(q) By Maule J. (1846) in 
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it formcrlj was. But the possibility of recovering iioininal 
damages is still a test, to a certain extent, of the iiatiin^ 
of the right claimed. Infringements of absolute riglits like 
those of personal security and property -give a eanse of 
action without regard to the amount of harm done, or to 
there being harm estimable at any substantial sum at all. 
As Holt C. J. said in a celebrated passage of his judgment 
in Ashhy v. White (r), “ a damage is not merely peoimiary, 
hut €in injury imparts u damage, when a man is therehy 
hindered of his right. As in an action for slanderous words, 
though a man does not lose a penny by reason of the speak- 
ing them, yet he shall have an action. So if a man ,giv(''S 
another a culf on the ear, though it cost him nothing, no 
not so much a little diachylon, yet he shall ha.V(\ him 
action^ for it is a personal injury. So a man shall hav(‘ 
an action against another for riding over his ground, though 
it do him no damage; for it is an invasion of his property, 
and the other has no right to come there.” 


On the other hand, there arc (jases even in. the law •ol!' 
'property whore, as it is said, damage is the gist of the 
action, and there is not an absolute duty to forbear from 
doing a. certain thing, b.ut only not to do it so as to cause 
actual damage. The right to the support of laud as between 
adjacent owners, or as between the owmer of the- surface 
and the owner of the mine beneath, is an example. Hero 
there is not an easement, that is, a positive right to restrain 


Bemmoni v. Greathead, 2 C. B. 
499. Under the present procedure 
costs are in the discretion of the 
Court; the costs of a cause tried 
by jury follow the event (without 
regard to amount of damages') 
unless the judge or the Court 
otherwise orders: Order LXV. 
r. 1, &c. The effect of the Judica- 


ture Acts and Rules of Court in 
abrogating the older statutes was 
settled in 1878 by Garmitt v. 
Bradley, 3 App. Ca. 944, 48 L. J. 
Ex, 186. A sketch of the history 
of the subject is given in Lord 
Blackburn's judgment, 3 App. Ca. 
pp. 962 sqq. 

(r) 2 Lord Raym. at p. 955. 
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the neighbo.ur's use of his land/ but a right to the undis- 
turbed enjoyment of one’s own. Mj neighbour may 
excavate in his omi land as much as he pleases, unless and 
until there is actual damage to mine: then, and not till 
then’, a cause of action arises for me (s). Negligence, again^ 
is a cause of action only for a person who suffers actual harm 
■by reason of it (i). A man who rides furiously in the 
street of a town may thereby render himself liable to penal- 
ties under a local statute or by-law; but he does no wrong 
to any man in particular, and is not liable to a civil 
action, so long as his reckless behaviour is not the cause of 
specific injury to person or property. The same rule holds 
of nuisances. So in an action of- deceit, the cause of action 
is the plaintiff’s having suffered damage by acting on the 
false statement made to him by the defendant (ti). In all 
these cases there can be no question of nominal damages, 
the proof of real damage being the foundation of the 
plaintiff’s right. It may happen, of course, that though 
there is real damage there is not much of it, and that tha 
verdict is accordingly for a small amount. But the small- 
ness of the amount will not make such damages nominal if 


(s) Backhouse v. Bonoml (1861) 
9 H. L. C. 503, 34 L. J. Q. B. 
181, 131 R. R. 305; Barley Main 
Colliery Co. v. Mitehell (1886) 11 
App. Ca. 127, 55 L. J. Q. B. 529. 
Accordingly depreciation duo to 
risk of future subsidence is not 
properly included in an inquiry a.? 
to damages: Wmt Leigh Colliery 
Co. V. Tunnicliffe and Ilampson 
[1908] A. C. 27, 77 L. J. Oh. 102. 
Dist. Ilall V. Buke of NorfoUc 
[1900] 2 Oh. 493, 69 L. J. Ch, 
571 (no cause of action at all 
against the owner at the date of 
the damage, which was caused ly 
the acts not of himself but of a 


predecessor in title). 

(0 Admission of negligence 
with denial of damage is there- 
fore a good denial of liability: 
J. M. Miindy, Ld. v. L. G. 
[1916] 2 K. B. 331, 85 L. J. K. B. 
1509, C. A. (on a question of 
County Court procedure). 

(m) Fontifex v. Bignold (1841) 
3 Man. & G(. 63, 60 R. R. 454, is» 
sometimes quoted as if it were an 
authority that no actual damage is 
necessary to sustain an action of 
deceit. But careful examination 
will show that it is far from 
deciding this. 
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■they are arrived at by a real ostiiiiato oi; the harm suiTerod. 
In a railway accident duo to the negligence of tlio railway 
•company’s servants one man may bo crippled for life, wliilc 
another is disabled for a few days, and a third only has 
his clothes damaged to the value of live shillings. Every 
•one of them is entitled, neither more nor less than the others, 
to have amends according to his loss. 

In the law of slander we have a curiously fine line between 
absolute and conditional title to a legal remedy; some kinds 
of spoken defamation being actionable without any allega- 
tion or proof of special damage, (in which case the plaintilt is 
entitled to nominal damages at least), and otiicrs not; while as 
to written words no such distinction is made. The al tcaupts 
of text-books to give a rational theory ot‘ this anj not sa,tis- 
ifactory. Probably the existing condition of the law is i.Iie 
result of some obscure historical aceidoul (v). » 

Ordinaiy damages are a sum awarded as a fair measure of 
•compensation to the plaintiff, the amoiuit binng, us nea,r 
as can'be estimated, that by which ho is tlie wors(rfor tho 
•defendant’s wrong-doing, but in no case (ixccodi ng the 
amount claimed by the plaintiff hiiiiself (;r). ' Sucli amount 
is not necessarily that which it would cost to restore tlm 
plaintiff to his former condition. ‘Whero a tcjiant for years 
carried away a large quantity of valuable soil from liis hold- 
ing, it was decided that the rcversioaior could recover not 
what it w^ould cost to replace the soil, but only the amount 

(tj) See more in Ch. VII. below. only in an extraordinary ca-ao. “It 

(«) A jury haa been known to will not do for Mr. Justice Kay, 

find a verdict for a greater sum or for this Court, to exorcise that 

than was claimed, and the judge unknown equity wJiich is sometimes 

to amend the statement of claim.' exercise, d. by juries:” Cotton L. J., 

to enable himself to give judg- Dreyfus v. Pontuuzn Guaiw 'Co. 

ment for that greater sum. But (1889) 43 Ch. Div. 31(>, 327, (>2 

this is an extreme use of the L. T. 518. 

power of the Court, justifiable 
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by which the value of the reversion was diminished (i,r). 
In other words, compensation, not restitution, is generally 
the proper test {z). Beyond this it is hardly i^ossible to 
lay down any universal rule for ascertaining the ampunt, 
the causes and circumstances of actionable damage being 
infinitely various. And in particular classes of cases only 
approximate generalization is possible. In proceedings for- 
the recovery of specific property or its value there is not so- 
much difficulty in assigning a measure of damages, though 
here too there are .unsettled points {a ) . But in cases of 
personal injury and consequential damage by loss of gains 
in a business or profession it is not possible either com- 
pletely to separate the (elements of damage, or to founiJ 
the estimate of the whole pn anything like an exact calcu.- 
lation (&). There is little doubt that in fact the pr.ocess 
is often in eases of this class even a rougher one than it 
appears toi be, and that legally irrelevant circumstances, 
such as the wealth and coindition in life of the parties, have 
much influence on the verdicts of juries: a state of things 


(//) Whithum v. Kershaw 
(1885-6) 16 Q. B. Div. 613, 54 
L. T. 124; cp. Rust v, Victoria 
Graving Roch Co, (1887) 36 Clh. 
Div. 113, 56 L. T. 216; Chiferiel 
V. Wamn (1888) 40 Cli. D. 45, 
58 L. J. Ch. 137 (compensamon 
under conditions of sale). But 
where another man’s land is used 
without right, its value for the 
purpose for which it is so used 
is taken into account in assessinig 
damages: Whitwhaon v. West- 
mimier Rrymho Coal ^ Colce Co. 
p.896] 2 Ch. 538, 65 L. J. Ch. 
741, C. A. 

( 2 ) There is an exception 
(hardly a real one) whore the 
plaintiffs arei a corporation of 


trustees charg-ed with the main- 
tenance of a highway or other 
public work; being bouna to re- 
store the property in their charge 
if damaged,, they are entitled to- 
recover from the wrong-doer the 
full cost of doing so: Wednesbury 
Corporation v. Lodge Holes Col” 
liery Co. [1907] 1 K. B. 78, 76 
L. J. K. B. 68, C. A. 

(a) See Mayne on Damag-3S,. 
9th ed. c. 14. 

(&) See the summing up of 
Field J. in Phillips v. L. ^ S, W, 
R. Co. (1879) 5 Q. B. Div. 78, 49 
L. 3. Q. B. 233, which was in the 
main approved by the Court of* 
Appeal. 
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which the law does noit recognize, but praoticallv tolorak^s 
within large bounds. 


One step more, and wo ccftnc to cases where tliere is g^reat 
injury without the poissibiilty of measuring' coinj^ensation 
by any numerical rule, and juries have been not only allowed 
but encouraged to give damages that express indignation at 
the defendant’s wrong rather than a value sot upon the 
plaintiff’s loss. Damages awarded on this principle arc 
called exemplary or vindictive. The kind of wrongs to 
which they are applicable are those wdiich, besides the 
violation of a right or the actual damage, import insult or 
outrage, and so are not merely injuries but iniiiriae in the 
strictest Roman sense of the term. The Greek v^pn^ pei'lia])s 
denotes with still greater exactness the qinility of the. a, (its 
which are thus treated. The tort is aggravated by llui 
evil motive ” (c). An assault and false imprisojuiient under 
colour of a pretended right in breach of the general law, 
and against the liberty of the subject (d!); a wanton trespass 
on land, persisted in with violent a:nd intern [)era.to l)('ha" 
viour (e); the seduction of a man’s daughter with delibc'rate 
fraud, or otherwise under circumstances of aggravation (/); 
such are the acts which, with the open approv-al of the 


(c) Mihvaukee, ^e-. JL H. Co. 
V. Arms (1875) 91 U. S. 489, 493. 

(d) Jluckle V. Monetf (1763) 2 
VVils. 205, one of the branches of 
the great case of general warrants: 
the plaintitt’ was detained about' 
six hours and civilly treated, en- 
tertained with beef-steaks and 
beer,’' but the jury was upheld in 
giving 300?. damages, because “ it 
was a most daring public attack 
made upon the liberty of the sub- 
ject.” Cp. Scott V. Donald (1896) 
165 U. S. 68 (wrongs done Under 
colour of an unconstitutional 


statute). 

(<?) Merest v. Jfarvoy (18M) 5 
Taunt. 422, 15 R, R.' 548: the 
defendant was drunk, and passing 
by the plaintiif’s land on which 
the plaintiff was shooting, insisted, 
with oatha and threats, on joining 
in the sport; a verdict passed for 
500?., the full amount claimed, and 
it was laid down that juries ought 
to bo allowed to punish insult I5y 
exemplary damages. 

(/) Tullidge v. 7Fade (1769) 3 
Wils. 18: “ Actions of this sort are 
brought for example’s sake.” 
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Courts, juries have been in the habit of visiting with exem- 
plary damages. Groiss defamation should perhaps be added; 
but there it is rather that no definite principle of compensation 
can be laid down than that damages can be given which are 
distinctly not compensation. It is not found practicable 
to interfere with juries either way (^), unless their verdict 
shows manifest mistake or improper motive. There are 
-other miscellaneous examples of an estimate of damages 
■coloured, to to speak, by disapproval of the defendant's con- 
duct (and in the opinion of the Court legitimately so), 
though it be not a case for vindictive or exemplary damages 
in the proper sense. In an action for trespass to land or 
goods substantial damages may be recovered though no loss 
or diminution in value of property may have occurred {h). 
In an action for negligently pulling down buildings to an 
adjacent owner’s damage, eiddence has been admitted that 
the defendant wanted to disturb the plaintiff in his occu- 
pation, and purposely caused the work to be done in a reckless 
manner: and it was held that the judge might properly 
authorize a jury to take into* consideration the words and 
conduct of the defendant ‘‘ showing a contempt of the 
plaintiff’s rights and of his convenience” {%), Substantial 
damages have been allowed for WTiting disparaging words on 
a paper belonging to the plaintiff, although there was no 
publication of the lihel (fc). 

‘‘ It is universally felt by all persons who have had occa- 
sion to consider the question of compensation, that there 


{g) See Forsdike v. Stone 
(1868) L. R. 3 C. P. 607, 37 L. J. 
C. P. 301, where a verdict for Is. 
was not disturbed, though the im- 
putation was a gross one; cp. Kelhj 
V. Sherlock, p. 185, note (o), above. 

(K) Per Denman C. J. in Ex. 
Ch., Rogers v. Spence, 13 M. & W. 
ntp. 581, 15 L. J. Ex. 49; Brewer 


V. Dew (1843) 11 M. & W. 625, 
63 E. E. 690, 693. 

(%) Bmblen v. Myers (1860) 6 
H. & N. 54, 30 L. J. Ex. 71, 123 
E. R. 380. 

(/tf) Wennhah v. Morgan (1888) 
20 Q. B. D’. 635, 57 L. J. Q. 
241. 
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is a difference between an injury which is the more result 
of such negligence as amounts to little more than accident^ 
and an injury, wilful or negligent, which is acoompum'cid 
with expressions of insolence. I do not say that in actions 
of negligence there should bo vindictive damages such as 
ai'e sometimes given in actions pf trespass, but the measure 
of damage should be different, acoording to the nature of 
the injury and the circumstances with which it is 
accompanied ” (1). 

The case now cited was soau afterwards referred to by 
Willes J. as an authority that a jury might give exemplary 
damages, though the action was not in trcs])ass, from the- 
character of the wrong .and the way in which it was d.oiu^ (in). 

All these cases of aggravated damage must ho CM.re fully 
distinguished from the much more exce})tioual eiiS'.^s wlien^ 
evil motive is, or had bojcn supposed to be, a necessary pari 
of the cause of action itself. 

The action for breach of promise of marriage, being an 
action of contract, is not within tlio scope of this work; but 
it has curious points of affinity with actions of tort in its 
treatment and incidents; one of which is that a very largo 
discretion is given t'o the jury as to damages (??,). 

As damages may be aggravated by the defendant's ill 
behaviour or motives, so they may be reduced by j>roof of 
provocation, or of his having acted in good faith: ami many 
kinds of circumstances which will not amount to justilica- 
tion or excuse are for this purpose admissibh‘ uiul imitorial. 

(l) Pollock C. B, 6 H. & N. 30 L. J. C. P. 273, 281, 128 R. R. 
58, 30 L. J. Ex. 72. Cp. per 719, 730. 

Bowen li. J. in WUtham v. (w) Sec, e.g,^ Berry v. Da CoUa 

shmo (1886) 16 Q. B. Biv. at (1866) L. R. 1 C. P. 331, 35 L. J. 
p. 618. C. P. 191; and the last chaptci- 

(w) Bell V. Midlaoid Jl. Co. of the present work, ad ftn, 

(1861) 10 C. B. N. S. 287, 307, 
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In all cases where motive may be ground of aggravation, 
evidence on this score will also be admissible in redu,c!tion 
of damages ” (o). For the rest, that is an affair of com- 
mon knowledge and. practice rather than of reported 
authority. 


“ Damages resulting from one and the same cause of action 
must be assessed and recovered once for all''; but where 
the same facts give rise to two distinct causes of action, 
though between the same parties, action and judgment for 
one of these causes will be no bar to a subsequent action 
on the other. A man who has had a verdict for personal 
injuries cannot bring a fresh action if he afterwards finds 
that his hurt was graver than he supposed. On the other 
hand, trespass to goods is not the same cause of action 
as trespass to the person, and the same principle holds of 
injuries caused not by voluntary trespass, but by negli- 
gence; therefore where the plaintiff, didving a cab, was run 
down by a van negligently driven by the defendant's ser- 
vant, and the cab was damaged and the plaintiff suffered 
bodily harm, it was held that after suing and recovering 
for the damage to the cab the plaintiff was free to bring 
a separate action for the personal injury (p)^ Apart from, 
questions of form, the right to personal security certainly 
seems distinct in kind from the right to safe enjoyment 
of one's goods, and such was the view of the Roman law- 
yers (q). Where several persons have committed several 
distinct wrongs, though of the same kind and in the same 


(o) Mayno on Damages, 118 
(9th ed.). 

(p) Brunsden v. Eumphrey 
(1884) 14 Q. B. Div. 141, 53 L. J. 
Q. B, 476, by Brett, M. B. and 
Bowen L. J., diss. Lord Cole- 
ridge C. J. Op. per Ijord Bram- 

,P. — T. 


well, 11 App. Ca. at p. 144. 

(^) Liber homo suo nomine 
utileni Aqniliae habet actionem; 
directam enim non habe.tj qtioniam 
dominus membrornm suoruin nemo 
videtnr: Ulpian, D. 9, 2, ad. 1. 
Aqiul. 13 pr. 


13 
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matter, claims for damages against them cannot Ic combijiod 
in the same action (r). 


Another remedy which is not, like that of damages, uni- 
versally applicable, but which is applied to many kinds of 
wrongs Avhere the remedy of damages would bo inadequate 
or practically worthless, is the granting of an injunction to 
restrain the commission of wrongful acts threatened, or the 
continuance of a wrongful course of action already begun. 
There is now no positive limit to the jurisdiction of the 
Court to issue injunctions, beyond the Court’s own view 
(a judicial view% that is) of what is just and coiivonient (5). 
Practically, however, the lines of the old equity jurisdiction 
have thus far been in the main preserved. Tl)e kinds of 
tort against wdiicli this remedy is coininonl^^ sought a.ro 
nuisances, violations of specific rights of property in tlie 
nature of nuisance, such as obstruction of light and dis- 
turbance of easements, continuing trespasses, and iiiCringo- 
ments of copyright and trade-marks. In one direcftion the 
High Court lias, since the Judicature Acts, disliuotly 
accepted and exercised an increased jurisdiction. It will 
now restrain, whether by final (t) or interlocutory (n) -in- 
junction, the publication of a libel or, in a clear east?, tlio 


(r) Sadler v. G. W, JL Co. 
[1896] A. C. 450, 65 L. J. Q. B. 
462, where two defendant had 
indopendently but simultaneously 
obstructed the access to the plain- 
tiff’s shop; followed in Thompnon 
V. X. a. C. [1899] 1 Q, B. 840, 
68 L. J. Q. B. 625, C. A.; di&a. 
Walters v. Green [1899] 2 Ch. 696,. 
68 L. J. Ch. 730. An objection 
on this ground, as it goes to the 
jurisdiction, is too late after judg- 
ment* Bullock V. L. G. 0. Co. 
[1907] 1 K. B. 264, 76 L. d. K. B. 
127, C. A. 


0) Judicature Act, 1873, s. 25, 
sub-s. 8. i’or , Teasel jVI. R., 
Beddowv. Beddow (1878) 9 Ch. J). 
89, 93, 47 L. J. Cli. 588; Quart:: 
Hill, ifc. Co. V. Beall (1*882) 20 
Ch. Div. at p. 507. 

(t) Thorle/s Cattle Food Co. v. 
Mcmam (1880) 14 Ch. Div. 763; 
Thomas v. Williams, ih. 864. 

C«) Quartz JliU Consolidated 
Gold Mining Co. v. Beall (1882) 
20 Ch. Div. 501, 51 L. J. Ch. 874; 
Collard v. Marshall [1892] 1 Ch. 
571,61 L. J. Ch. 268. 
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oral uttering of slander (u) calculated to injure the plaintiff 
in his business. In interlocutory proceedings, however, this' 
jurisdiction is exercised with caution (x), and only in a very 
clear case (y ), and not where the libel, however unjustifiable, 
does not threaten immediate injury to person or property {z). 


The special rules and principles by which the Court is 
guided in administering this remedy can be profitably dis- 
cussed only in connexion with the particular causes of action 
upon which it is sought. All of them, however, are develop- 
ments of the one general principle that an injunction is 
granted only where damages would not be an adequate 
remedy (a), and an interim injunction only where delay 
would make it impossible or highly diificult to do complete 
justice at a later stage (b). In practice very many causes 
were in the Court of Chancery, and still are, really disposed 
of on an application for an injunction which is in form inter- 
locutory: the proceedings being treated as final by consent, 
when it appears that the decision of the interlocutory ques- 
tion goes to the merits of the wdiole case. 

In certain cases of fraud (that is, wulfulljr or recklessly 
false representation of fact) thei Court of Chancery had before 
the Judicature Acts concurrent jurisdiction with the counts 


(v) Hermann Loog v. Bean 
(1884) 26 Gh. Div. 306, 53 L. J. 
Oh. 1128. 

(ac) See note opposite. 

(//) Bommrdv, Berrimian 
2 Ch. 269, 60 L. J. Cli. 617, C. A. 

(z) Salomons v. Knight [1891] 
2 Ch. 294, 60 L. J. Ch. 743, C. A. 
As to the history of the jurisdic- 
tion, and the modern American 
practice (more cautious, it seems, 
than ours), see, a full and learned 
article by Prof. Roscoe Pound, in 
xxix. Ilarv. Law Rev. 640. 


(fl) As to simple trespass on 
land, see Behrem v. Richards. 
[1905] 2 Ch. 614, 74 L. J. Ch. 615. 

(5) In Mogul Steamship Co. v. 
M'GregoVi Goiv Co, (1885) 15 
Q. B. D. 476, 54 L. J. Q. B. 540, 
the Court refused to grant an in- 
terlocutory injunction to restrain 
a course^ of conduct alleged to 
amount to a conspiracy of rival 
shipowners to drive the plaintiff’s 
ships out of the China trade. The 
decision of the case on the merits 
is dealt with dsewhere. 


13(2) 
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of common law, and would award pecuniary couipcnsaUoji, 
not ill tlionanic of damages, indeed, but by way of restitution 
or “making tke representation good”(6'). In. substance, 
however, the relief came to giving damages under anotlua- 
name, and with more nicety of calculation than a jury w'ould 
have used. Since the Judicature Acts it does not appetir to 
be material whether the relief administered in such a case 
be Galled damages or restitution: unless indeed it w^ere con- 
tended in such a case that (according to the rule of damages 
as regards injuries to property) (d) the plaintiff ivas entitled 
not to be restored to his former position or have liis just 
Expectation fulfilled, but only to recover the amount by 
which he is actual^ the ivorse for the dofondant’s wrong- 
doing. Any contention of that kind would no doul)i 
effectually excluded hy the authorities in equity; bul ov<'n 
without them it would scarcely bo a hopeful oiie. 

Duties of a public nature are constantly defined or crca,t(‘d 
by statute, and generally, though not invariably, sj)i‘cial 
imodos of enforcing them arc provided hy the same statnios. 
Questions have arisen as to the rights and remedies o,f per- 
sons who suffer special damage hy the breach or non-porfor- 
mance of such duties. Here it is material (thougli not luHit's- 
sarily decisive) to observe to whom and in wliat form the 


(c) Burroives v, Zoch (1805) 10 
Ves. 470, 8 R. R. 33, 856; Slim v. 
Croucher (1860) 1 D. F, J. 518, 
29 L. J. Ch. 273, 125 R. R. 520 
(these cases arc now cited only as 
historical illustration); Tech v. 
G'urr,ei/ (1871-3) L. R. 13 Eq. 79, 
6 H. L. 377, 43 L. J, Ch. 19. 
See under the head ^of Deceit, 
Ch. VIII. below. 

(c?) Jones V. Gooday (1841) S 
M. & W. 146, 10 L. J. Ex. 2’75„ 
58 R. R. 649; Wigsell v. School 
for Indigent Blind (1882) 8 Q. 


B. D. 357, 51 L. J. Q. B. 330; 
W/iUham v. ICersJmw (1885-6) 16 
Q. B. Div. 613, In an action for 
iiicliicinjv the plaintiir by inlsxv 
stateiuenta to take sliar(\s in a 
con)])any, it is said ihiil;. tlio 
measure of damages is the dih'er- 
e4Kje betwecii the sum i)iud lor 
tlie shares and their real value 
(the market value may, of course, 
have been fictitious) at the date 
of allotment: Tech v. Berry a887) 
37 Ch. Div. 541, 591, 57 K J. Oh. 
347. 
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specific statutory remedy is given. If the Legislature, at 
the same time that it creates a new duty, points out a special 
course of private remedy for the person aggrieved (for ex- 
ample, an action for penalties to be recovered, wholly or in 
part, for the use of such person), then it is generally pre- 
sumed that the remedy so provided was intended to be, and 
is, the only reimedy. The provision of a public remedy 
without any special means of private compensation is in itself 
consistent with a person specially aggrieved having an inde- 
pendent right of action for injury caused by a breach of the 
statutory duty (e ) . And it has been thought to be a general 
rule that where the statutory remedy is not applicable to the 
compensation of a person injured, that person has a right of 
action (/). But the Court of Appeal has repudiated any 
such fixed rule, and has laid down that the possibility or 
otherwise of a private right of action for the breach of a 
public statutory duty must depend on the scope and language 
of the statute taken as a whole. A waterworks company was 
bound by the Waterworks Clauses Act, 1847, incorporated 
in the company’s special Act, to maintain a proper pressure 
in its pipes, under certain public penalties. It was held that 
an inhabitant of the district served by the company under 
this Act had no cau^e of action against the company for 
damage done to his property by fire by reason of the pipes 
being insufficientlj" charged. The Court thought it unrea- 
sonable to suppose that Parliament intended to make the 
company insurers of all property that might be burnt within 
their limits by reason of deficient supply or pressure of 
water (g ) . 


(e) Boss V. Bugge-Price (187G) 
1 Ex. D. 269, 45 L. J. Ex. 777: 
but gu. whether this case can now 
bo relied on; it was decided 
partly on the authority of 
Aikinmn v. Newcastle Water^ 


works Co. (1871) L. R. 6 Ex. 404, 
afterwards reversed in the Court 
of Appeal (see note (5^)). 

(/) Couch V. Steel (1854) 3 E. 
&B. 402, 23 I/. J. Q. B. 121. 

((jr) Atkinson v, Newcastle 
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Also the harm in respect of which an action, is brought 
for the broach of a statutory duty must be of the kind which 
the statute was intended to prevout. If cattle being carri('d 
on a ship are w’ashed overboard for want of; a])plia.nc<‘s j)re- 
scribod by an Act of Parliament for i)iire]y sanitary purpose's, 
the shipowner is not liable to the owner of the cattle by 
reason of the breach of the statute (ft k though he will be 
liable if his conduct amounts to negligence apart from tlie 
statute and with regard to the duty of safe carriage winch 
ho has. undertaken (i' , and in an action not founded on a 
statutory duty the disregard of such a duty, if likely to cause 
harm of the kind that has boon suff('rod, may be a material 
fact (ft). 

Where more than one person is concerned in the commis- 
sion of a wrong, the person wronged has Ins nnm'dy ng-ainsl 
all or any one or more of them at his choii'O. Every wrong- 
doer is liable for the whole damage, and it does iiot matl.c''r 
(as wo saw above) (?\ whether they aotc'‘fl, as b(.^tweim thonj- 
solvcs, as equals, or one of them as agent or servant of 


Waienvoyhs Co, (1877) 2 Ex. Div. 
441, 46 L. J. Ex. 775 ; a somewhat 
similar Canadian case as to gas- 
works is Jolntsfon V. Cominnern' 
(ra» Co, of Toronto [189S] A. C. 
447, 67 L. J. P. C. 33. Cp. 
Ctemna v. Jeococko (1847) 11 
Q. li. 731, 17 L. J. Q. B. 163, 
where it was held that the lotjal 
Act regulating, under j»ciialties, the 
pilchard fishery of St. Ives, Corn- 
wall, did not create private rights! 
enforceable by action: Vestry of 
8t. Pancras v. Butterbury (1857) 2 
C. B. N. S.. 477, 26 L. J, C, P. 
243, 109 R. R. 765, where 'a atatu- 
■ tory provision for recovery by 
summary proceedings was held to 
exclude any right of action (here. 


however, no private damage^ was 
in question) ; and Vallanve v. /'V/Z/r 
(1884) 13 (i. 15. 1). 109, 53 C. .T. 
(^,. B. *159. See further, as to high- 
ways, Cowley V. KewmarkeJ Loral 
Jloanl 118921 A. C. 345, 67 L. T. 
486; Tliompfion v. Mayor of 
Hr iy hi on, Oliver v. Lovnl lioanl of 
Ilorslunn [1894] 1 Q. 15. 332, 63 
•L. J. Q. .15. 181, (.:. A. 

(h) Oorrisw Heolt (1874) \j. R. 
9 Ex. 125, 43 L. J. Ex. 92. 

(i) See per Pollock B., L. R. 9 
Ex. at p. 131. 

(Z’) Blcnniren v. Lcenc. <ji’ York- 
Mure B. Co. (1873) Ex. Oh. L, R, 
8 Ex. 283, 42 L. J. Ex. 182. 

(/) Page 73. 



CONTRIBUTION BETWEEN WRONG-DOERS. 


199 


another. There are no degrees of responsibility, nothing 
answering to the distinction in criminal law between prin- 
cipals and accessories. But when the plaintiff in such a case 
has made his choice, he is concluded, by it. After recover- 
ing judgment against some or one of the joint authors of a 
wrong, he cannot sue the other or others for the same matter, 
even if the judgment in the first action remains unsatisfied. 
By that judgment the cause of action transit in rem 
iudicatam,” and is no longer available (m) . The reason of 
the rule is stated to be that otherwise a vexatious multipli- 
city of actions would be encouraged. 

As between joint wrong-doers themselves, one who has 
been sued alone and compelled to pay the whole damages has 
no right to indemnity or contribution from the other (?^), if 
the nature of the case is such that he must be presumed to 
have known that he was doing an unlawful act (o). Other- 
wise, “where the matter is indifflerent in itself,” and the 
wrongful act is not clearly illegal (p), but may have been 
done in honest ignorance, or in good faith to determine a 
claim of right, there is no objection to contribution or in- 
demnity being claimed. “ Every man who employs another 


(m) lirirismead v. Han'iwn 
(1872) Ex. Ch. L. R. 7 C. P. 
547, 41 L. J. C. P. 190, finally 
settled the point. It was for- 
merly doubtful whether judgment 
without satisfaction was a bar. 
And in the United States it is all 
but universally held that it is not: 
Burdick on the Law of Torts, 225, 
Col. Law Rev. xvi. 500, 510. 

(n) Merryweather v. Niaoan 
(1799) 8 T. R. 186, 16 R. R. 810, 
where the doctrine is too widely 
laid down. 

{o) Adamson v. Jarvis (1827) 4 
Bing, at p. 73, 29 R. R. 503, 608. 


This qualification of the supposed 
rule in 31 erry weather v. Nixan is 
strongly confirmed by the dicta, 
especially Lord HerschelFs, in 
Calmer v. Wick and Pulteneyto'wn 
Bimm Bhiffing Co. [1894] A. O. 
318, 324, where the actual decision 
was that no such rule exists in 
Scotland. See per Bruce J. in The 
Ejiglishman and The Australia 
[1895] P. 212, at pp. 216—218; 
and Burrows V. Rhodes [1899] 1 
Q. B. 816, 68 L. J. Q. B. 545. 

(^) Betts V. Gihhins (1834) 2 
A. & E. 57; 41 R. R. 381. 
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to do an act which, the onii)lo}^or a 2 :)poai‘s to hiivo a right to 
authorize him to do undc'vtakes to indomnify Iiini i'or all 
such acts as would ho lawJ'ul if the employter had autho- 
rity ho pretends to have.’- Therefore au auctioueor wlio in 
good faith soils goods in the way of his business on behalC 
of a person who turns out to have no right to dispoS(.> of 
them is entitled to be indemnified by that person against tlie 
resulting liability to the true owner (g). And persons 
entrusted with goods as wharfingers or the like who stop 
delivery in pursuance of their principal’s instructions may 
claim indemnity if the stoppage turns out to be wrongful, 
but was not obviously so at the time (r) . In sliort, tho 
proposition that there is no contribution betwocu wrong- 
doers must be understood to affect only those who arc wrong- 
doers in tho common sense of the word as well as in law. 
The wrong must be so manifest that the porsoji doing it 
could not at tho time reasonably suppose that ho wfis act;ing 
under lawful authority. Or, to put it summarily, a wrong- 
doer by misadventure— including a person who has been 1 (hI 
into unlawful acts by the other wrong-doer’s frauduhint anis- 
representation of the facts, and, being so misled, thought ho 
was acting lawfully {$) — ^is entitled to indemnity from any 
person under whose apparent authority he acted in good 
faith; a wilful or negligent (#) -wrong-doer has no claim to 


(g) Adntju^n v. Janyls (1827) 4 
Bing. 66, 72, 29 R. R. 503, 507— 
508. The ground of the action for 
indemnity may be either doewt or 
warranty: see 4 Bing, at p. 73, 
29 R. R, 508—509, 

OO Sects V. Gmhift (1834) 2 
A. & E. 57, 41 R. R. 381. See 
too Collins V. Evam (1844) (Ex. 
Ch.) 5 Q. B. at p. 830, 13 L. J. 
Q. B. ISO, 64 R. R. 633. 

(s) Burrows v. Rhodes [1899] 1 
Q. B. 816, 68 L. J. B. 545. 


(./) J am nob sure iljat authority 
i-‘ully covers this, though The 
EtHilUhniun and The Anslrnlia 
|l895j ?. 212, (>-l: L. J. l\ 74, 
i-eoms iji point. But .1 do not think 
iiu agent could claim indomniW for 
act^ which a reasonable man in 
his place would know to bo beyond 
the lawful power of the i)rincipaL 
See Iiidian (.-ontract Act, s. 223'. 
The peculiar aiatulory liability 
cie:ited by the DiroctoiV Liability 
Act, 1890, now Companies (Con- 
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contribution or indemnity . 'There does not appear any reason 
why contribution should not be due in some cases without 
any relation of agency and authority between the parties. 
If several .persons undertake in concert to abate an obstruction 
to a supposed highway, having a reasonable claim of right 
and acting in good faith for the purpose of trjung the right, 
and it turns out that their claim cannot be mainfained, it 
seems, contrary to principle that one of them should be com- 
pellable to pay the w’hole damages and costs without any 
recourse over to the others. I cannot find, how^ever, that any 
decision has been given on facts of this kind: nor is the 
question very likely to arise, as the parties would generally 
provide for expenses by a subscription fund or guaranty. 

The doctrine has long been current that when the facts 
affording a cause of action in tort are such as to amount to 
a felony, there is no civil remedy against the felon (w) for 
the wrong, at all events before the crime has been prosecuted 
to conviction. And as, before 1870 (a?), a convicted felon's 
property was forfeited, there would at common law be no 
effectual remedy afterwards. So that the compendious form 
in which the rule was often stated, that ‘‘ the trespass w'as 
merged in the felony,” was substantially if not technically 
correct. But much doubt. w^as raised in the matter in several 
modern cases, and for a long time it was hard to say either 
exactly what the rule was or how it should be applied in 


solidation) Act, 1908, s. 84, is 
qualified by a right to recover con- 
tribution in all cases. 

(u) It ist settled that there is no 
rule to prevent tlie suing of a 
person who was not pai’ty or privy 
to the felony. Stolen goods, oi” 
theii value, ^.y., can be recovered 
from an innocent possessor who has 
not bought in market overly, 
whether the thief has been pro- 


secuted or not: Marsh v. Keating 
(1834) 1 Bing. N. 0. 198, 217, 2 
Cl. & F. 250, 37 B. B. 75; White 
V. B'pettigue (1845) 13 K. & W. 
603, 14 L. J. Ex. 09, 67 B. B. 753. 
In these cases, indeed, the cause of 
action is not the offence itself, but 
something else which is wrongful 
because an offence has been com- 
mitted. 

(ar) 33 & 34 Viet. o. 23. 
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practice. Still it is -the law (?y) that whore the same facUs 
amount to a felony and arc siicli as in themselves would cod- 
stituto a civil wrong, a cause of action for the civil wrong 
docs indeed arise, but the remedy is not available for a 
person who might have prosecuted the wrong-doer for the 
felony, and has failed to do so. The plaintiff ought to show 
that the felon has actually been prosecuted to conviction (by 
wdiom it does not matter, nor whether it was for the same 
specific offence) .( 2 ;), or that prosecution is impossible (as by 
the death of the felon or his immediate escape beyond the 
jurisdiction), or that he has endeavoured to bring the 
offender to justice, and has failed without any fault of his 
own {(i). 


While, hoAvever, the law wjis commonly so stated, it was 
nowhere laid down how practical effect was to bo giv(*n to 
it. The objection was not a ground of demurrer (/> ), <‘Ould 
not bo pleaded, and would not warrant a nonsuit if the taels 
showing a felony came out in evidence (c). The Couri of 
Appeal has now decided, in aecordanoi' with the sugg(‘stion 
made by Blackburn J. in 1872, that 'the proper course is for 
the Court to stay proceedings (wdiich may bo done on int(U‘- 
locutory application) until tln^ defendant has been prose- 
cuted {d). Discussion of the earlier authorities is therefore 
no longer useful. It may still be curious to observe that the 
policy of the rule found little favour with one crniiiout judgt* 


(jj) SmUJi V. Selwyii 3 

K. B. 98, 83 L. J. K. B. 1339, 

C. A. 

(z) Chmono v. Bmjlh (1862) 31 
Beav. 351, 135 R. R. 465. 

{(t) See the judgment of Bag*- 
gallay L. J. in. B:c parf& Ball 
(1879) 10 Ch. Div. at p. 673. For 
the difficulties see per Bramw^ll 

L. J., ih. at p. 671. 

(5) Roope V. D'Avigder (18S3) 


10 Q. B. D. 412, cp. MUHaiid In- 
HH'.'ance Vo, v, HmHh (18ST) 6 
Q. B. D. 561, 50 L. J. Q, B. 329. 

(<?) WdU V. Abrnlwm^ (1872) 
L. R. 7 Q. B, 554, 41 L. J. Q. 11. 
306, dissenting from Welloek v. 
ComtauVine (1863) 2 H. & C. l-Mi, 
32 L. J. Ex. 285, 133 R. il. 622. 

{(!') Sinif/i V. Selivifiiy note (?/), 
above. 
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of an earlier generation, whose criticism of both law and 
procedure could be outspoken (e). 

Lastly we have to see under what conditions there may 
be a remedy in an English court for an act in the nature 
of a tort committed in a place outside the territorial juris- 
diction of the court. It is needless to state formally that 
no action can be maintained in respect of an act which is 
justified or excused according to both English and, local 
law. Besides this obvious ease, the following states of 
things are possible, 

A ^ 

1, The act' may be such that, although it may be wrong- 
ful by the local law, it would not be a wrong if done in 
England. In this case no action lies in an English court. 
The court will not carry respect for a foi'eign municipal 
law so far as to “ give a remedy in the shape of damages 
in respect of an act which, according to its own. principles, 
imposes no liability on the person from whom the damages 
are claimed ’’ (/). 

It is generally held, however, in America that an action 
may be maintained in one State, if not contrary to its o'^m 
policy, for a WTong done in another and actionable there, even 
if it -would not be actionable by the lex fo7^ {g ) . 

2. The act, though in itself it wmuld he a trespass by 


(e) Per Maule J. in Ward v. 
Zlcijd (1843) 7 Scott N. R. 499, 
507, a case of alleged compounding 
of felony: ‘'It would be a sti'ong 
thing to say that every man is 
bound to prosecute all the felonies 
that come to his knowledge; and 
I do not know why it is the duty 
of the party who suffers by the 
felony to prosecute the felon, 
rather 'than that of any other 
person: on the contrary, it is a 


Christian duty to forgive one's 
enemies; and I think he does a 
very humane and charitable and 
Christian-like thing in abstaining 
from proseeuting.” 

(/) T/ie Salleif (1838) L. R. 2, 
P. C. 193, 204, 37 L. J. Adm. S3;; 
TJic M. Moxham (1876) 1 P. Div. 
107. 

C^g") See American note to Dicey 
on Conflict of Laws, p. 670, 1st ed. 
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the law of England, ma.j bo jiistilioci or cxcuwod by 
lo-eal law. tiero also there is no remedy in ua Ejiglisli 
court {h). And it makes no diri-oreneo whether the act wa.s 
from the first justiliable by the local law, or, not l)ei!ig a t tlie 
time justifiable, was afterwards ratified or oxeusial by a 
declaration of indenanity proceeding from the local sove- 
reign power. In the well-known case of 'Phillips v. Eyre, (i), 
where the defendant was Governor of Jamaica at the time of 
the trespass complained of, an Act of indemnity subsequently 
passed by the colonial Legislature w-as held effectual to 
prevent the defendant from being liable in an action for 
assault and false imprisonment brought in England. But 
nothing less than justification by the local law will do. (Con- 
ditions of the lex fori suspending or delaying the rcMiK'dy in 
the local courts will not be a bar to the remedy in an English 
•court in an otlierwdse proper case (Jc), And our coiiri s would 
possibly make an exception to the rule if it appeared tlu'it by 
the local law there was no remedy at all for a manifest wrong, 
such as assault and battery committed without any s[>('cial 
justification or excuse (1). For the pur[)oso of this lh(‘ 
local laW' is sufiBcientlv aseertuinod by Ihe declaration, at \i\l 
events if uncontradictod, of the local so\’ercign oulhorify (?y/). 

3. The act may be wrongfiiil by hoHi tbo law of Enghuul 
and the law of the place -where it was <lbnc. In sueli a, 
case an action lies in England, without I’ogard to llio 
nationality of the parties (;?), provided the causci of aclion 


(/i) niad^s CasGj jBlud v. Jiffm- 
fiM (1673-4) in P. C. and Cli,, 
3 Swanst. 603-4, 19 1^. 11. >285, 
f)?om Lord Nottingham’s MSS.; 
The 3Toxham^ 1 P. Div. 107. 

(0 Ex. Ch. L. R. 6 Q. r>. 1, 
40 L. J. Q. B. 28 (1S70), 

Qi) Scott V. Seymour (1862) 
Ex. Ch. 1 H. & O. 219, 32 L. J. 
Ex. 61, 130 R. R. 470. 


(.7) Ih, per Wightimin and 
\Vill05 XT. 

(«/) Carr v. Frac.U Timed t\’ Co, 
[1902] A. C. 176, 71 L, J. K. U, 
361 (seizure of munitions of war 
ini})orted by British merchants in 
territorial waters of Muscat). 

(u) Per Cur., The Jlalley, D. R. 
2 P. C. at p. 202. ‘^'Wrongful,” 
as regards the foreign isoirntry, in- 
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is not of a purelv local kind, such as tLvspass to laud. This 
last qualification was formerly t-n forced by the technical 
rules of venue, with the distinction tlioreby made botwocii 
local and iransitary ’actions: but the grounds were substan- 
tial and not tcolmicah and when the Judicature Acts 
abolished the technical forms (o) they did not extend the 
jurisdiction of the Court to eases in which it had never becji 
exercised. The result of the contrary doctrine would be thut 
the most complicated questions of local law might have to 
bo dealt with here as matters of fact, not incidentally (as 
must now and then unavoidably happen in various casos), 
hut as the very substance of the issues; besides which, the 
Court would have no means of ensuring or supervising the 
execution of its judgments . 

We have stated the law for convenience in a series of 
distinct propositions. But, considering the. importance of 
the subject, it seems desirable also to reproduce the con- 
tinuous view of it give.!! in the judgme-ut of the Exchequer 
Chamber, delivered by Willes J. in PMIUps v. Ef/re : — . 

“ Our courts are said to be more open to admit actions 
founded upon foreign transactions than those of any other 
European country; but there are restrictions in respect of 
locality which exclude some foreign causes of action alto- 
gether, uamelj'. those which wtoukl he local if they arose in 
England, suclias trespass to land: Doiih^n v. MaftJmcs 


clmler, acts wliieli are punishable 
t-hcu<*-h not actionable; 2£f(ch‘7'Jo v. 
Fo,itc:i [1897] 2 Q. B. 231, tib L. J. 
Q. B. 542, C. A. 

(p) British South J/rk-ff Co, 
V. OompanMa de Jloipmibique 
[1893] A. C. 602, 63 L. J. Q. B. 
70. 

(2?) 4 T. R. 503, 2 11. E. 448 
(1792: no action here for trespass 
to land in Canada): aj^proved in 


Jirkish Sai'fh Afncn Co. v. Com- 
ynnii>a de Jlot^rattbiqne, last note. 
Tiic local character of actions for 
trO'jaiss to land is maintained in 
rlie United States, Ellrmroof'^ v. 
Cdf.ii'leti't Chfili' Co. (1S95) lo8 
U. S. 105, Ai to the antiquity of 
the rule in England, see tlie case of 
9 (Sc 10 Ed. I. cited in Pollock «Sc 
!Maitland, Hist. Eng. La’R', i. 44S 
(465, 2nd ed.). 
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and even with respect to those not falling within the descrip- 
tion onr courts do not undertake universal jurisdiction. 
As a general rule, in order to found n suit in England for a 
wrong alleged to have been committed abroad, two conditions 
must be. fulfilled. First, the w'rong must bo of such a, 
character that it would have been actionable if committed 
in England; therefore, in The (q) the -Judicial Com- 

mittee pronounced against a suit in the Admiralty f ounded 
upon a liability by the law of Eielgium for collision caused 
by the act of a pilot whom the shipowner was compelled 
by that law to employ, and for whom, therefore, as not being 
his agent, he was not responsible by English law. Si'condly, 
the act must not have been justiliabh* (/•) by tin', law of 
the place where it was done. Therefore in Bfad'ft Case (s), 
and Blad v. Bam.field (t). Lord Nottinglinm held that a 
seizure in Iceland, authorized by tin; IJaiiisli (lovernmeirt, 
and valid by the law of the place, could not bo questioiw'd 
by civil action in England, although the plaintilf, an 
Englishman, insisted that the seizure was in violutioii o.l! a. 

treaty behveen this country and Denmark u nnittca- jiroper 

for remonstrance, not litigation. And in. Dahree v. 
Napi.er (ii), Admiral Napier having, wlien in tlie si'rviee o,|' 
the Queen of Portugal, captured in Portuguese watei- mn 
English ship breaking blockade, was Iield by tlie Court of 
Common Pleas to be justified by tlie law of Portugal and of 
nations, though his serving under a foreign prince was con- 
trary to English law, and subjected him to penalties under 
the Foreign Enlistment Act. And in Reg. v. Lc,deg (.r) an 
imprisonment in Chili on board a British ship, lawful there, 

t?) L. R. 2 P. C. 193, 37 L. J. (<) 3 Swanst. 604, 19 R. E. 285 
Adm. 33 (1868). (1674). 

(r) See Machado v. FonUt («) 2 Bing-. N. C. 781, 42 R. E. 

11897] 2 Q. B. 231, 234. 598 (1836). 

(s) 3 Swanst. 603. (.rj Bell C. C. 220, 29 L. -T. 

M. C. 97 (I860). 
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was held by Erie C. J., and the Caiirt for Crown Cases 
Eeserved, to be no ground for an indictment here, there 
being no independent law’ of this country making the act 
wu’ongful or criminal. As to foreign law’s affecting the 
liability of parties in respect of bygone transactions, the 
law is clear that, if the foreign law’ toilches only the remedy 
or procedure for enforcing the obligation, as in the case of 
an ordinary statute of limitations, such daw is no bar to an 
action in this country; but if the foreign law extinguishes 
the right it is a bar in this conntry equally as if the extin- 
guishment had been by a release of the party, or an act 
of our own Legislature. This distinction is well illustrated 
on the one hand by Huher v. Steiner («/), w^here the French 
law of five years’ prescription w^as held by the Court of 
Common Pleas to be no answer in this country to an action 
upon a French promissory note, because that law dealt only 
w’ith procedure, and the time and manner of suit {tempus et 
modum actionis instihmidOie), and did not affect to destroy 
the obligation of the contract {valorem contractus); and on 
the other hand by Potter v. Brotmi (r), wdiere the draw^ei of 
.a bill at Baltimore upon England w*as held discharged from 
his liability for the non-acceptance of the bdl here by a 
certificate in bankruptcy, under the law^ of the United States 
of America, the Court of Queen’s Bench adopting the general 
rule laid down by Lord Mansfield in Ballantme v. Gold- 
ing {a), and ever since recognized, that, ‘ what is a discharge 
of a-debt in the country wdrere it is contracted is a discharge 
of it everywhere.’ So that where an obligation by contract 
to pay a debt or damages is discharged and avoided by the 
law of the place where it was made, the accessory right of 
action in every court open to the creditor unquestionably 

(y) 2 Bing. N. C. 202, 42 R. R. R. R. 663. 

59S. (» Cooke’s Bankrupt Law, 487 ; 

(c) 5 East 124, 1 Smith 351, 7 noted 5 R. R. at pp. 500, 501. 
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falls to the ground. And by strict parity .of reasoning, 
where an obligation ex ‘ddkfo to pay dainag(‘s is disi'barged 
and avoided by the law of tlio Ciountiy wluu'e it was made, iho 
accessory right of action is in like jnaniKU’ diseJrarged an<l 
avoided. Cases may possibly arise in whieli distinct and 
independent rights or liabilities or defences arc ci'cai.od by 
positive and specific laws of this country in rcspocit of foreign 
transactions; but there is no such law (unless it bo tlio 
Governors Act already discussed ;and dispOised of) tip]dicablo 
to the present case ” {6). 

‘The times in which actions of tort must be brought arc 
fixed by the Statute :of Limitations of J'ain(\s 1. (21 Jan. I, 
c. 16) as modified by lat(T enaci ments (c). No gimeral ])rin- 
ciplo is laid dowm, bill aclionabh' wrongs nri? in (^fiee^t dividta! 
into three classes, with n diiTermit t:(*.rni oT liniil.at ion Tor 
each. Those terms, and the causes of 'action to wliieJi tln‘y 
apply, are as follows, tin* result lan’ng stated, without n^gard 
to the actual words of the statutin mr’ording to the nu^deni 
construction and ])raetieo: — 

Six fi/ears: — Trc'spass to la<nd and goods, eoinnu's'ion, a,nd 
all other oioininon law wrongs (iiudmling lilxd) (‘\'e.('pt 
slander by Avords actionable per so {(J) and in jiirit'.s 
to the porsion. 

Four ymrs: — Injuries to the jievson (including iinprison- 
ment). 

Tioo yeerr^: — Slander by words ;»ctionaI)l(‘ per st\ 

Persons avIio at the time of their acquiring a ca.us'c oL* 
action are infants, or lunatics (c), have the period of limita- 

(Z?) L. R. 6 Q. B. at pp. 28 — 30. bciag* beyond tlio seas had tho saino 

(tf) See the text of the statutes, riglit by the statute of Jainos I., 

Appendix C. but this was abrogated by lU & 

(d) See Blake Odgers, Digest of 20 Viet. e. 97 (the Mercantile Law 
Law of Libel, 5th ed. 609. Ajuiendmout Act, 1850), b. 10. Tho 

(i?) Plaintiffs imprisoned or o.xiating law as to defendants! 
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tion reckoned against them only Irom the time of the dis- 
ability ceasing; and if a defendant is beyond seas at the 
time of the right of action arising, the time runs against the 
plaintiff only from his return. No part of the United King- 
dom or of the Channel Islands is deemed to be beyond seas 
for this purpiose (/). Married women are no longer wfthin 
this pxwision since the Married Women’s Property Act of 
1882 (^). If one cause of disability supervenes on another 
unexpirod one (as formerly where a woman married under 
age), the period of limifation probably runs only from the 
expiration of the latter disability (h). 

Where damage is the gist of the action, the time runs 
only from the actual happening of the damage (i) . 

In trover the statute runs from demand on and refusal 
by the defendant, whether the defendant were the first con- 
verter of the plaintiff’s goods or not (Zc). 

Actions for statutory penalties are subject to a two years’ 
limitation by the Civil Procedure Act, 1833 (Z). The com- 
pensation given by the Directors’ Liability Act, 1890, is 
not a penalty within the Act (m)~ 


beyond seas is the result of 4 &: 5 
Anne, c. 3 [al. 16], s. 19, as ex- 
plained by 19 20 Viet. c. 97, 

s. 12. As to the rctrospeetive effect 
of s. 10, see Pardo v. Bingham 
(1869) L. R. 4 Ch. 735, 39 L. J. 
Ch. 170. 

(^/) See preceding note. 

(^) See p. 57, above. 

(/i) Cp. JBorroivs v. Ellison 
(1871) L. R. 6 Ex. 128, 40 L. L 
Ex. 131 (on the Real Property 
Limitation Act, 3 & 4 Wm. IV. 
o. 27) ; but the language of the two 
statutes might be distinguished. 

(t) Backhouse v. Bonomi (1861) 
a H. L, C. 603, 34 L, J. Q. B. 
181; iDarleg- Main Colliery Co* v. 
P. — T. 


Mitchell (1886) 11 App. Ca. 127, 
65 L. J. Q. B. 529, affirming s* c* 
14 Q. B. Biv. 125. The same 
principle applies, of course, to 
special periods of limitation of 
actions against public bodies or 
officers: see Crumhie y: Wallsend 
Local Board [1891] 1 Q. B. 503, 60 
L. J. Q. B. 392. 

(k) Miller y: Dell [1891] 1 Q. B. 
468, 60 L. J. Q. B. 404, C. A. 

(Q 3 & 4 Wm. IV. c. 42, s. 3. 

(■>?^) Thmnsmi v. Lord Claiv- 
morris [1900] 1 Ch. 718, 69 L. J. 
Ch. 337, O. A. The Directors’ 
Liability Act, 1890, is repealed and 
replaced by the Companies (Con- 
solidation) Act, 1908, s. 84, 

14 
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Justices of the peace were (n) and constables (o) ai’c pro- 
tected by general enactments that actions against them for 
any thing done in the cxocutiion ot‘ tlieir oflieo must ho 
brought within six niionths of the act coni[)]}iin('d of; and 
since 1893 a similar rule has been extended to all ae.f.s done 
in execution or intended exocution of statutory and otlier 
public duties or authorities. The fact that such an act is 
“ quasi-commercial does not exclude the operation of the 
statute (p). 

The Act also makes a specially favourable provision for 
the costs of successful defendants (q). This does not apply 


to appeals or interlocutory 

(?0 11 & 12 Viet. c. 44, s. 8: 
this s. was rep., as being no longer 
needed, by S. L. R. Act, 1894. 

(o) 24 Geo. II. o. 44, s. 8. 

(p) Public' Authorities Protec- 
tion Act, 1893, 56 & 57 Viet. c. 61. 
As to what kinds of act aro in- 
cluded, Green well v. Howell [1900] 
1 Q. B,. 535, 69 L. J. Q. B. 461, 

0. A. As to the date from -wlibih 
time runs, Volley v. Fordham 
[1904] 2 K. B. 345* 73 L. J. K. B. 
687. A company earning i^rofit is 
not within the Act, thougli its 
operations may be of public utility' 
and authorized by statute: A.-G. 
V. Margate Vier [1900] 1 Ch. 749, 
69 L. J, Ch. 331. But a county 
council owning tramways is: 
VarJeer v. L. C, C. [1904] 2 K. B. 

001, 73 L. J. K. B,. 561. ^Vs to 
municipal and other like corpora- 
tions, Fiehlen v. 3£orley Corpora- 
tion [1900] A. C. 133, 69 L. J. 
Ch. 314; Jer&iniah Amhler f Sons 
V. Bradjord Corporation [1902] 2 
Ch. 585, 71 L. J. Ch. 744, C. A.; 
Lyles V. SoaUicnd-on-Sea Corpora- 
tion [1905] 2 K. B. 1, 74 L. J. 
K. B. 484, C. A.; Clayton v. 


}clings (r). 

Voniypridd- XI. B. Connril [1918] 
1 K.' B. 219, 87 L. .1. K. B. <>45. 
The Act has held not appli<^- 
ahle to netions on onlinary c, on- 
tracts with ii puhlit*. aiiihorif.y: 
Sharpuiginn v. Fulham Gaardiane 
[1904] 2 Ch. 449, 73 L. ,T. Ch. 777; 
Bradford Corporation v. Myrrs 
[1916] 1 A. C. 242, 85 h. d. K*. B. 
146. It is douhtliil whether it 
appli<‘s to pro(‘codings in mtai- 
damns: II. v. Vori of London 
Anthority |'J.I)19] 1 K. B. 176, 88 
Jj, J. K. B. 553, O. A. It 
to servants ol' the (?rowii: The 
Dauuhe IT. [1920] 1,04. 

{q) See as to this Bosl.oeh v. 
Ilamsey Urhan Bhtriot (^ounril 
[1900] 2 Q. B. 616, 69 L. J. Q. B. 
915, C. A.; the provision Jias h»<l 
to very wpccnlativo atttnnpt.s to 
bring cases wdUnn the Act, tsKni 
IIolHworlhy XJrhan Council v. 11. 
Rural Council [1907] 2 Oh. 62, 76 
L. J . Ch. 389, where the defendant 
council ■was not charged with 

(r) Field cids Case and Jeremiah 
Amhler Sens' Case, note (L>)f 
above. 
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The enforoement of statutory duties is often made subject, 
by the same Acts which create the duties, to a short period 
of limitation. For the most part these provisions do not 
really belong to our subject, but to various particular 
branches of public law. The existence of such provisions 
in Lord Campbeirs Act and the Employers’ Liability Act 
has already been noticed. 

The operation of the Statute of Limitation is further 
subject to the exception of concealed fraud, derived from 
the doctrine and practice of the Court of Chancery, which, 
whether it thought itself bound by the terms of the statute, 
or only acted in analogy to it (s), considerably modified its 
literal application. Where a wrong-doer fraudulently con- 
ceals his own wrong, the period of limitation runs only 
from the time when the plaintiff discovers the truth, or with 
reasonable diligence would discover it. Such is now the 
rule of the Supreme Court in every branch of it and in all 
causes (i). The same rule holds if the defendant 1ms not 
actively concealed the fraud but the plaintiff has been igno- 
rant of it without any fault of his own (%). 

A plaintiff may not set up by way of amendment claims 
in respect of causes of action which are barred by the statute 


having done anything unlawful at 
all. It does not destroy the judge’s 
regular discretionary power. Dis- 
missal of an action by consent is 
equivalent for this purpose to a 
“judgment obtained” by the de- 
fendants, and carries the statntoay 
solicitor and client costs: Shaw v. 
Hertfordshire C, C. [1899] 2 Q. B. 
282, 68 L. J. Q. B. 857, C. A. 
It is otherwise where the plaintiff 
accepts money paid into Court on 
one issue, and in effect discontinues 
the action on other issues: SmUh 
V, Hm'thleach J&ural District Coun- 


cil [1902] 1 Ch. 197, 71 L. J. 
Oh. 8. 

(s') See 9 Q. B. Div. 68, per 
Brett L. J. 

(0 Oibhs v. Guild (1882) 9 
Q. B. Div. 59, 51 L. J. Q. B. 
313, which makes the equitable 
doctrine of general application 
without regard to the question 
whether before the Judicature Acts 
tlie Court of Chancery would op 
would not have had jurisdiction in 
the case. 

(«) OMers v. DUis [1914] 2 
K. B. 139. 


14 (2) 
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at the date of amendmient, th.O'Ug'h thov ^vo^o not so at the 
date of the original writ (x). 

It has often been remarked that, as matter of po'licy, 
the periods of limitation fixed hy the statate of Ja.in('is are 
unreasonably loaig for modern usage; but modiern legislation 
has done nothing beyond removing soiuie of the privileged 
disabilities, and attaching special short periods of limitation 
to some special statuto-iy rights. The Statutes of Limita- 
tion ought to be systematically revised as a whole. 

We have now reviewed the general principles which are 
common to the whole law of Torts as to liability, ns to 
exceptions from liability, and .as to remedies. la the follow- 
ing part of this work wo have to do with the scn^eral distinct, 
kinds of actionable wroiigs, and the law peculiarly api>]ieable 
to each of them. 


(is) Weldon v. NenI (1887) 19 Q. B. Div. 394, m L. J. Q. B. <>21, 



Book 11.— SPECIFIC WRONGS. 


CHAPTER VI. 

PERSONAL WRONGS. 


I . — Asscpiilt md Battery. 

Security for the person is among the Srst conditions of 
civilized life. The la^w therefore protects us, noit only 
against actual hurt and violence, but against every kind 
of bodily interference and restraint not justified or excused 
by allowed cause, and against the present apprehension of 
a,ny of these things. The application of unlawful force to 
another constitutes the wrong called battery: an action which 
puts another in instant fear of unlawful force, though no 
force be actually applied, is tho wrong called assault. These 
wrongs are likewise indictable offences, and under modern 
statutes can be dealt with by magistrates in the way of 
summary jurisdiction, which is the kind of redress most 
in use. ilost of the leaniiug of assault and battery, con- 
sidered as civil injuries, turns on the determination of the 
occasions and purposes by which the use of force is justified. 
The elementary notions are so well settled as to require 
little illustration. 

The least touching of another in anger is a battery ” (a); 
“ for the law cannot draw the line between different degrees 

(aj Holt C. J., Cole v. Turner (1705) 6 Mod. 149, Wigmore, i. 35. 
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of violence, and therefoir'e totally ^Drolnljits the first and 
lowest stage of it; ovierj man’s person being sacred, and 
no other haying a right tO) meddle with it in any tln^ slightest 
manner ” (6). It is immaterial not only whether the force 
applied be sufBcient in degTee to cause actual hurt, .bul: 
whether it be of such a kind as is likely to cause it. Some 
interferences with the person which cause no botdily harm 
are beyond comparison more .insulting and annoying than 
others which do cause it. "Spitting ‘in a man’s face is moa*e 
offensive tha,n a blow, and is as much a battery in law (c) . 
Again, it does not matter whether the force used is applied 
directly or indirectly, to the human body itsiolf or to an> '• 
thing in contact with it; nor whether with th(‘ hand pir 
anything held in it, or with a missile (d). 


Battery includes assault, and although aswiiult strictly 
means an inchoate battery, the word is in modiu’u usage 
oonst6mtly made to include battery. No reason appoars'for 
maintaining the distinction of terms in our modern prac- 
tice; and in the draft Criminal Code of 1879 ‘^assault'’ 
is deliberately usicd in the larger popular sense. ''An 
assault” (so runs the proposed delinition) “is the act of 
intentionally applying force to, the person of another directly 
or indirectly, or attempting oo.* threatening by any act or 
gesture to apply such force to the person of anotiior, if the 
person making the threat causes the other to believe (e) upon 


(&) Blacitst. CJomm. iii. 120. 

(c) JR. V, CoteswortJi, 6 Mod. 
172. 

(dJ) Fursell v. Jicrne (1838) 3 
N. & P. 564 (throwing water at 
a person is assault; if the water 
falls on him as intended, it is bat- 
tery aLsa). But there is much older 
authority, see Reg. Brev, 108 b, 
a writ for throwing ‘‘quendain 


liquoroju (jalidum on the j[)hiin- 
tilf: casus orat huiusmodi pranco- 
doiitis brevis: quaodaiii mulior 
proiecit super aliam inuliorem 
ydromellum quod anglice dicitur 
worte quod erat nimis calidum.'’ 

(e) One might ex 2 )ect '' believes 
H>r causes,’’ &c.; but tiiis would 
be an extension of the law. No 
assault is committed by presenting 
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roaisonable grounds tluit lie has present ability to oliec-t Iiis 
purpose ” (/). 

Examples of acts vvhicli amount to assaulting' a man are 
the iollowing: “ Striking at him with or without a weapon, 
or presenting a g^un at him at a distance to which the gun 
will carry, or pointing a pitchfork at him^ standing within 
the reach of it, or holding up one's list at him. or drawing* 
a sword and waving it in a menacing manner ” (g). The 
essence of the wrong is putting a. man in jirescnt fear of 
violence, so that any act fitted to have that effect on a 
reasonable man may be an assault, though there is no real 
present ability to do the harm threatened. Thus it may 
bo an assault to present an unloaded lire-arm (hj, or even, 
it is apprehended, anything tha^t looks like a lire-arm. So 
if a man is advancing upon another with apparent intent 
to strike him, and is stopped by a third person before ho is. 
actually within striking dista,iice, he Iras committed an 
assault (i). Acts capable in themselves of being an assault 


a g’uii at a man wliO' cannot; soe 
it, any more than by forming* au 
intention to shoot at iiini. 

(/) Criminal Code (Indictable 
Ofienccs) Bill, s. 203. Sir James 
Stephen’s definition in his Bigesti 
(art. 211) is more claboratG; and 
the Indian Penal Code ha.s an 
cxtremclj’' minute definition of 
“ using force to another ” (s. 349) . 
As Sir James Stephen remarks, if 
legislators begin defining in this 
way it is hard to sec what they 
can assume tO' ho known. 

(^) Bacon Abr. “Assault ujid 
Battery,” A; Hawkins P. G. i. 110. 

(/i) B. V. James (1844) 1 C. i: 
K. 530, is apparently to the con- 
trary. Tindal C. J. held that a 
man could not be convicted of an 
attempt to discharge a loaded fire- 


arm under a criminal statute, nor 
even of an assault;, if the arm was 
(as by defective priming) not in, 
a state capable of being dis- 
charged ; but this opinion (also 
held by Lord Abiiigcr, BlaJee v. 
Barnard (1840) 9 C. & P. at 
p. 628) id against that of Parks 

B. in B, V. St. George (1840) 9 

C. P. 483, 493, which on this 
point would almost certainly be 
followed at this day. The case is 
overruled on another point, purely 
on the words of the statute, and 
not here material, in B. v. Buck- 
vjorlli [1892J 2 Q. B. S3, 66 L. T. 
302. 

(i) Stephens v. JJgers (1830) 4 
C. ^ P. 349, 34 K. B. 811; 
Bigelow, L. C. 217. A large pro- 
portion of the authorities on this 
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may on the other hand be cxi3la,iiiccl or qualified by words 
or circumstances oontra/dicting \vlia,t miglit otliorwist^ ho, 
inferred from them. A man j^ut his hand on bis ewoj’cl 
and said, If it w^erc not assize time, I Mmiild not lak(‘ sneli 
language fromjmii this wais no assault, becaaise ilie words 
excluded an intention of actually striking (/c). 

Hostile or unlawful intention is neccssa-ry to constitute 
an indictable aissault; and such touching, pushing, or the 
like as belongs to the ordinary conduct of life, aiiid is free 
from the use of unnecessary force, is neither an offioiico nor a 
wrong. ‘‘ If tw'O or inoi*c meet in a narrow^- 2 -)a!SS'a.go, and 
without any violence o-r design of harm tlu‘ on(‘. tom^lu's th(‘. 
other gently, it will be no battery Tlic same ruh\ 
holds of a crowd of people going into a, lli(‘{i,frc oi* thi!: 
like (w). Such accidents arc tronted a,s iiKw itabh^ a,nd 
create no right of action oven for nominal damages. In 
other cases an intentional touching is justij(i(‘d by the common 
usage of civil intercourse, as wlion a, man gtujtly lays bis 
hand on another to attra,ct attention. But the us(^ of ihmhI- 
less force for this purj)ose, 1 hough it does not sexun, to entail 
criminal liability where no Jictuul hurt is done, probably; 
makes the act civilly wrongful (??). 

Mere passive obstruction is not an assault, as wluu’i', a 
man by standing in a doorway ]n‘cvonts another from coming 
in(o). 


subject axe Nisi Prius cases (cp. 
licwevoi' Head v. CoJeer Ql853) 13 
O. Bi. 85.0, 22 L. J. O. P. 201,, 
93 R. R, 769): see th-e sub-title 
of Assault under Criminal Law 
(iv. 145.0 sQq.) and the title 
Trespass (xiv. 224—234) in the 
Digest of Englisli Case Law, ed. 
Mews. Some of tli.e dicta, as might 
be expected, are in co.nflict. 

(^) Tuherville v. Sewage (1669) 


.1 Mod. 3. 

il) Holt C. J.j Colo V. Tirrnoi'y 
6 Mod. 149. 

(in') Stepli. Dig. Cr. Law, art. 
241, illustrations. 

(:)i) Omcard v. BaddeU}/ (1859) 
4. l-I. k N. 478, 28 L. J. Ex. 260, 
118 R. R. 562. 

(d) Innes v. Wylie (1843) 1 C. 
& IC. 257. Bat it seems the other, 
if he is going where he has a riglit 
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Words cannot of tliemselves amount to an assault under 
any circumstances, though there is evidence of an earlier 
contrary opinion: 

For IMeade’s case proves, or my Report’s in fault, 

That singing can’t be reckoned an assault” ( 27 ). 

There is little direct authority on the point, but no doubt 
is possible as to the modern law. 

Consent, or in the common phrase leave and licence,'’ 
will justify many acts which would otherwise be as- 
saults (g), striking in sport for example; or even, if coupled 
with, reasonable cause, wounding and other acts of a dan- 
gerous kind, as in the practice of surgery. But consent will 
not make acts lawful which are a breach of the peace or 
otherwise criminal in themselves, or unwaiTantably dan- 
gerous. To the authorities already cited (r) under the head 
of General Exceptions we may add Hawkins' paragraph on 
the matter. 

‘‘ It seems to be the bettor opinion that a man is in no 
danger of such a forfeiture [of recognizances for keeping 
the peace] from any hurt done to ancxther by playing at 
cudgels, or such like sport, by consent, because the intent 
of the parties seems no -way unlawful, but rather commend- 


to go, is justified in pushing him 
iisidc, though not in striking oi* 
otliei’ violence outside the actual 
oxcreise of his right: see p. 175, 
above. 

())') The Circuiteers, by John 
Leycester Adolphus (the supposed 
speaker is Sir Gregory Lewin), 
L. Q. R. i. 232; Meade’s and Belt’s 
ea., 1 LeTrin C. C. 184: '^no words 
or singing arc equivalent to an 
assault,” per Holroyd J. Cp. 
Hawkins P. C. i. 110. That it 
was formerly held otherwise, see 


27 Ass. 134, pi. 11, 17 Ed. IV. 
3, p], 2, 36 Hen. VI. 20 &, pi. 8. 

{q) Under the old system of 
pleading tins was not a matter of 
special justification, but evidence 
under the general issue, an assault 
by consent being a contradiction 
in terms: Christopher son v. Bare 
(1848) 11 Q. B. 473, 17 L. J. 
Q. B. 109, 75 R. R. 454. But 
this has long ceased to be of any 
importance in England. 
if) Pp. 160, 161, above. 
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able, and tending mutually to promote activity and courage- 
Yet it is said that he who wounds another in ligliting with 
naked swords does in strictness forfeit such a recognizance,, 
because no consent can make so dangerous a diversion 
lawful ’’ (s). 

It has been repeatedly held in criminal cases of assault, 
that an unintelligent assent, or a consent obtained by fraud,, 
is «of no effect '(^). The same principles would no doubt 
be applied by courts of civil jurisdiction if necessary. 


When one is wrongfully assaulted it is lawful to repel 
force by force (as also to use force in the dofcnco of thois;j:.v 
whom one is bound toi protect, or for keeping' the peace),, 
provided that no unnecessary violence be used. How nuicli 
force, and of what kind, it is reasonable and proi)er to use 
in the circumstances must always bo a question of faejt, and 
as it is incapable of being concluded beforehand by authorily,, 
so w^e do not find any decisioais which attempt a definition:. 
We must be content to say that the resistance must “ not 
exceed the bounds of mere defence and prevent io.n ” 
or that the force used in defence must not be more than 
•commensurate” 'vvitli that which provoked it(u:). It is 
obvious, however, that the matter is of much greater import- 
ance in criminal than in civil law (y). 


(s) Hawkins P. C. i. 484. The 
Roman Law went even farther 
in encouraging contests “gloriao 
causa et virtutis,” I>. 9. 2, ad. 1. 
Aquil. 7, § 4. Prize-fighting with 
swords was common in England in 
^ the eighteenth century. 

(0 Similarly where consent is 
given to an unreasonably dangerous 
operation or treatment by one who 
relies on the prisoner’s skill, it doe? 
not excuse him from the guilt of 
manslaughter if death ensues: 


Commonwealth v. V'wrac (1884) 
138 Mass. 165, 180. 

(««) lilackst. Comm. iii. 4. 

(iP) Heeoc V. Taylor (1835) 4 
N. & M. at p. 470. 

(y) See Stephen’s Digest of the 
Criminal Law, art. 200, and cp. 
Criminal Code Bill, ss. 55—57 ; and 
for full discussion Dicey, Law of' 
tJie Constitution, 8th ed. appx. 
note iv. p. 489. There are many 
modem American decisions, chiefly 
in the Southern and Western, 
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Menace without assault is in some oases actionable. But 
this is on the ground of its causing a certain special kind of 
damage; and then the person menaced need not be the person 
who suffers damage. In fact the old authorities are all, ox' 
nearly aU, on intimidation of a man’s servants or tenants 
whereby he loses their service or dues. Therefore, though 
under the old forms of action this wrong was of the same 
genus with assault and battery, we shall find it more con- 
vergent to consider it under another head. Verbal threats 
of personal violence are not, as such, a ground of civil action 
at all. If a man is thereby jDut in reasonable bodily fear he 
has his remedy, but not a civil one, namely bj- security" 
of the peace. 

Where an assault is complained of before justices under 
24 & 25 Viet. c. 100, and the complaint has been dismissed 
(after an actual hearing on the merits) {z), either for want of 
proof, or on the ground that the assault or battery was 
“ justified or so trifling as not to merit any punishment,'’ or 
the defendant has been convioted, ajid paid the fine or suffered 
the sentence, as the case may be, no further proceedings 
either civil or criminal can be taken in respect of the same 
assault (a ) . 


States. A case in the Y. B. Ed. 11. 
381, “Trespass’’ (the placita are 
not numbered in this volume) sug- 
gests that as late as 1319 “ Son 
assault demesne” was not a good 
plea; but the special verdict as; 
reported said only that the defen- 
dant was pursued by the plaintiff, 
not that he was beaten, and it may 
have been thought insufficient on 
that ground. 

(z) need V. 2fuU (1890) 24 
Q. B. D:. 669, 59 L. J. Q. B. 311. 


(a) 24 & 25 Viet. c. 100, ss. 42 
— 45. Masper v. Bi'own- (1S76) 1 
C. P. D. 97, decides that the Act 
is not coiihned to suits strictly for 
the same cause of action, but 
extends to bar actions by a hus- 
band or master for consequential 
damage: the words of the Act are 
same cause,” but they are equiva- 
lent to “same assault” in the 
earlier Act, 16 & 17 Viet. c. 30, 
s. 1, repealed by 24 & 25 Viet, 
c. 95. 
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II. — False Imprisonymnt. 

Freedom of the i^ersoai includes immunity not only from 
the actual application of force, but from every ’kind of 
detention and restraint not authorized by law. The in- 
fliction of such restraint is the wrong of false imprisonment; 
vrhich, though generally coupled with assault, is nevertheless 
a distinct wrong. Laying on of hands or other actual con- 
straint of the body is nat a necessarj element; and, if 

stone walls do not a prison make ” for the hero or the 
poet, .the law none the less takes no.tioe that there may be an 
effectual imprisonment without w-alls of any kind. “ Every 
confinement of the person is an imprisonment, whether it bo 
in a common prison or in a, private house, or in the stocks, 
or even by forcibly detaining one in the public streets ” (&). 
And when a man is lawfully in a house, it is imjndsotn- 
ment to prevent him from leaving the room in which he 
is (c). Where one man has entered upon anoither’s tene- 
ment under a contract or a licence, he cainno-t complain of 
being falsely imprisoned merely because he is not allowed 
to go out in a manner inconsistent with the terms on wdiicli 
ho entered (i(l), or refused special facilities at -a time not con- 
templated between the parties (e). The detainer, however, 
must be such as to limit the party’s freedom of motion: 
in all directions. It is not an imprisonment to obstruct a 
man's passage in one direction only. “A prison may have its 
boundary large or narrow, invisible or tangible, actual or real, 
or indeed in conception only; it may in itself be moveable or 

(h) Blackst, Comm. iii. 127. (<1) Robinson v. Balmain JS'ew 

(a) Warner v. Riddiford (1858) Ferry Co. [1910] A. 0. 295, 79 

4 C. B. N. S. 180, 114 R. R. 658; L. j. P. C. 84 (J. C.). 

even if h^. is disabled by sickness (e) Herd v. Weardale Steel, 

from moving at all: the assumption Coal and Cole Co. [1915] A. C. 

of control is the main thing: 67, 84 L. J. K. B. 121. The real 

Grainger v. Kill (1838) 4 Bing. difficulty there wa-s on tlie facts. 
N. C. 212. 
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fixed; but a boundary it must have, and from that boundary 
the party imprisoned must be prevented from escaping: he 
must be prevented from leaving that place within the limit 
of which the party imprisoned could be confined.” Other-- 
wise every obstruction of the exercise of a right may be 
treated as an imprisonment (/). A man is not imprisoned 
who has an escape open to him (g); that is, we apprehend, • 
a means of escape which a man of ordinary ability can use 
without peril of life or limb. The verge of a cliff, or the 
foot of an apparently impracticable wall of rock, would in 
law be a suiBBcient boundary, though peradventure not suffi- 
cient in fact to restrain an expert diver or mountaineer. 
So much as to what amounts to an imprisonment. 


When an action for false imprisonment is brought and 
defended, the real question in dispute is mostly, though 
not always, whether the imprisonment was justified. One 
could not account for all possible justifications except by 
a full enumeration of all the causes for which one may law- 
fully put constraint on the person of another: an under- 
taking not within our purpose in this work. We have 
considered, under the head of General Exceptions (h), the 
principles on which persons acting in the exercise of special 
duties and authorities are entitled to absolute or qualified 
immunity. With regard to the lawfulness of arrest and 
imprisonment in particular, there are divers and some’what 
minute distinctions between the pow-ers of a peace-officer 
and those of a private citizen (i): of which the chief is that 


(/) Bird V. Jones (1845) 7 Q. B. 
742, 15 L. J. Q. B'.. 82, 68 R. R. 
564, per Coleridge J. 

(^) Williams J., ib. To the 
same effect Patteson J,: ‘‘Impri- 
sonment is ... a total restraint 
of the liberty of the person.” 
Lord Denman C. J. dissented. 


Qi) Ch. IV., pp. 117, 120 sqq,,, 
above. 

(0 Stephen, Dig. Grim. Proe. 
c. 12, 1 Hist. Cr. Law, 193: and 
see Hogg v. Ward (1858) 3 H. & 
N. 417, 27 L. J. Ex. 443, 117 
R. R. 765. 
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the officer may without a warrant arrest on reasonable sus- 
picion o£ felony, whereas a private person so arresting, or 
causing to be arrested, an alleged offender, must show not 
only that he had reasonable grounds of suspicion but that 
a felony and the particular felony for which the arrest was 
made (fc) had actually been committed ( 1 ). The modern 
policeman is a statutory constable having all the powers 
which a constable has by the common law (m), and special 
statutory powers for dealing with various particular 
offences (%). 

Every one is answerable for specifically directing the 
arrest or imprisonment of another, as for any other act 
that he specifically commands or ratifies; and a superior 
officer who finds a person taken into custody by a constable 
under his orders, and then continues the custody, is liable 
to an action if the original arrest was unlawful (o). Nor 
does it matter whether he acts in his own interest or in 
another’s (p). But one is not answerable for acts done upon 
his information or suggestion by an officer of the law, if 
they are done not as merely ministerial acts, but in tho 
exercise of the officer’s proper authority or discretion. 
Rather troublesome doubts may arise in particular cases 
as to the quality of the act complained of, whether in tliis 


(/;) Waltet's v. TF. II. Smith 
So}i [1914] 1 K. B. 595, S3 L. J. 

K. B. 335. 

(1) This applies only to felony: 
“the law [i.e., common law] does 
not excuse constables for arresting’ 
persons on the reasonable belief 
that they, have committed a mis- 
demeanour:’^ see Grifin v. Cole- 
man (1859) 4 n. & N. 265, 28 

L. J. Ex. 134, 117 R. R. 426. 

(?32) Stephen, 1 Hist. Cr. Law, 
197, 199. As to the common law 


powers of constables and others to 
arrest for preservation of tlic 
peace, which seem not free from 
doubt, sec Timotluj v. Simpson 
(1835) 1 C. xM. & 11. 757, 40 R. R. 
722, IVigmore, ii. 554, per Parke B. 

(?0 Stephen, 1 Hist. Or. Law, 
200 . 

(o) Gri-ffin v. Coletnan, note (1). 

(p) Barker v. Bralwm (1773) 2 
W . Bl. 866 (attorney suing out 
and procuring execution of void 
process). 



FALSE IMPRISONMENT. 


•223 


sense discretionary, or ministerial only. The distinction 
between a servant and an independent contractor ” (g) with 
regard to the employer’s responsibility is in some measure 
•analogous. A party who sets the law in motion without 
making its act his o-sto is not necessarily free from liability. 
He may be liable for malicious prosecution (of which here- 
after) (r); but he cannot be sued for false imprisonment, 
or in a court which has not jurisdiction over cases of 
malicious prosecution. The distinction between false im- 
prisonment and malicious prosecution is weU illustrated by 
the case where, parties being before a magistrate, one makes 
a charge against another, whereupon the magistrate orders 
the person charged to be taken into custody and detained 
until the matter can be investigated. The party making 
the charge is not liable to an action for false imprisonment, 
because he does not set a ministerial officer in motion, but 
a -judicial officer. The opinion and judgment of a judicial 
officer are interposed between the charge and the imprison- 
ment ” (s). Where an officer has taken a supposed offender 
into custody of his own motion, a person who at his request 
signs the charge-sheet does not thereby make the act his 
o^\■n (t), any more than one who certifies work done under 
a contract thereby makes the contractor his servant. But 
where an officer consents to take a person into custody only 
upon a charge being distinctly made by the complainant, 


(( 7 ; P. 80, above. 

(r) See FitzjoJin v. MacJdnder 
(1861) Ex. Ch. 9 C. B. N. S. 505, 
30 L. J. C. P. 257, 127 R. R. 746. 

{s) Willes J., Austin v. Dous- 
ling (1870) E. R. 5 C. P. at 
p. 540; West v, Smallwood (1838) 
3 M. & W. 418, 49 R. R. 666; 
Bigelow E. C. 237 ; nor does an 
action for malicious prosecution lie 
where the judicial officer has hold 
on a true statement of the facts 


that there is reasonable cause: 
llo'pe-s, Evered (1886) 17 Q. B. E. 
338, 55 E. J. ]M. C. 146; Lea v. 
Charringion (1889) 23 Q. B. Eiv. 
45, 272, 58 E. J. Q. B. 461. 

(i) GrinJiam v. Willey (1859) 4 
H. & ]Sr. 496, 28 E. J. Ex. 242, 
118 R. R. 573, followed by C. A.,' 
Sewell V. National Telephone Co. 
[1907] 1 K. B. 557, 76 E. J. K. B. 
196. 
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and the cliarge-slieet signed by him, there the p<?rsoii signing 
the charge-sheet must answer for the imprisonment as well 
as the officer (zir). 

Again, -where a man is given into custody on a mistaken 
charge, and then brought before a magistrate who remands 
him, damages can be given against the prosecutor in an action 
for false imprisonment only for the trespass in arresting, 
not for the remand, which is the act of the magistrate (x ) . 


What is reasonable cause of suspicion to justify arrest 
may be said, paradoxical as the statement looks, to be neither 
a question of law nor of fact, at any rate in the common sense 
of the terms. Not of fact^ because it is for the judge and' 
not for the jury (.^); not of law, because “no delinite rulu 
can be laid down for the exercise of the judge’s judg- 
ment ” {z). It is a matter of judicial discretion such as is 
familiar enough in the classes of cases which are disposed 
of by a judge sitting alone; but this sort of discretion does 
not find a natural place in a system which assigns the decision 
of facts to the jury and the determination of the law to tho 
judige. The anomalous character of the rule has been more 
than once pointed out and regretted by the highest judicial 
authority (a). .The truth seems to be that the question was. 


(u) Austin V. Dowliiig (1870) 
L. R. 5 C. P. 534, 39 L. J. O. P. 
260. As to the protection of 
parties issuing an execution in 
regular course, though the judg- 
nnent is afterwards set aside on 
other grounds, see Smith v. Sydnmj 
(1870) L. R. 5 Q. B. 203, 39 L. J. 
Q. B. 144. One case often cited, 
Flewster v. Foyle (1808, Lord 
Ellenborough) 1 Camp. 187, seems 
not good authority: see Grosden v. 
JBlphich (1849) 4 Ex. 445, 19 L. J. 
Ex. 9, 80 R. R. 657 ; and GrrinJium 
V. Willey, last note. 

(a?) Loch V. Ashton (184S) 12 


Q. Bl. 871, 18 L. J. Q. B. 76. 

(y) Hailes v. Marhs (1861) 7 
H. & Ni. 56, 30 L. J. Ex. 38a, 
126 R. R. 329. 

(r) Lister v. Ferryman (1870) 
L. R. 4 H. L. 521, 535, per Lord 
Chelmsford. So per Lord Colonsay 
at p. 540. 

(a) Lord Campbell in Broughton 
V. Jachem (1852) 18 Q. B. 378, 
383, 21 L. J. Q. B. 266; Loird 
Hatherley, Lord Westbury, and 
Lord Colonsay (all familiar with 
procedure in which there was no 
jury at all) in Lister v. Ferryman^. 
L. R. 4 H. L. 531, 538, 539. 
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formerly held to be one of law, and has for some time been 
tending to become one of fact, iDut the change has never 
been formally recognized. The only thing which can be 
certainly afHrmed in general terms about the meaning of 
‘‘ reasonable cause ” in this ooimexion is that on the one 
hand a belief honestly entertained is not of itself enough (5); 
on the other hand, a man is not bound to wait u.ntil he is 
in possession of such evidence as would be admissible and 
sufficient for prosecuting the offence to conviction, or even 
of the best evidence which he might obtain by further 
inquiry. “ It does not follow that because it would be very 
reasonable to make further inquiry, it is not reasonable 
to act without doing so ’’ (e). It is obvious, also, that the 
existence or non-oxistence of reasonable cause must be judged, 
not by the event, but by the party's means of knowledge 
at the time. 

Although the judge ought not to leave the whole question 
of reasonable cause to the ju^y, there seems to be no objection 
to his asking the jury, as separate questions, whether the 
defendant acted on an honest belief, and whether he used 
reasonable care to inform himself of the facts (<^). 


III . — Injuries in Family 'Relations. 

Next to the sanctity of the person comes that of the 
personal relations constituting the family. Depriving a 
husband of the society of his wife, a parent of the corn- 
et) Brm{<iMon v. Jachson (1852) p. 202, approved by Lord 
18 Q. B. 378, 21 L. J. Q. B. Platherley, s. c. nom. Lister v. 
26<): the defendant must show Perryman, L. R, 4 H. L.^ at 
'' facts wliioh woiild create a p* 533. Compare the authorities 
reasonable suspicion in the mind on malicious prosecution, pp. 316, 
of a reasonable man,’’ per Lord 317, below. 

Campbell C. J. (^) H. Stephen on Halicious 

(c) Bramwell B., Perryjnan v. Prosecution, ch. vii. 

Llsler (1868) L. R. 3 Ex. at 


15 
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panionsliip and confidence of his children, is not less a. 
personal injury, though a less tangible one, than beating 
or imprisonment. The same may to some extent bo said 
of the relation of master and servant, which in modern law is 
created by contract, but is still regarded for some purposes 
as belonging to the permanent organism of the family, and 
having the nature of status. It seems natural enough that 
an action should lie at the suit of the head of a household 
for enticing away a person who is under his lawful autho- 
rity, be it wife, child, or servant: there may be difficultly 
in fixing the boundary where the sphere of domestic I'elation 
ends and that of pure contract begins, but that is a diffi- 
culty of degree. That the same rule should extend to any 
wrong done to a wife, child, or servant, and followed as 
a proximate consequence by loss of their society or servnee, 
is equally to be expected. Then if seduction in its ordinary 
sense of physical and moral corruption is part of the wrong- 
doer’s conduct, it is quite in accordance with principles 
admitted in other parts of the law that this should be a, 
recognized ground for awarding exemplary damages. It is 
equally plain that on general principle a daughter or servant 
can herself have no civil remedy against the seducer, though 
the parent or master may: no civil remedy, we say, for other 
remedies have existed and exist. She cannot complain of 
that which took place by her own consent. Any different 
rule would be an anomaly. Positive legislation might intro- 
duce it on grounds of moral expediency; the courts, 
which have the power and the duty of applying known 
principles to new cases, but camiot abrogate or modify the 
principles themselves, are unable to take any such step. 

There seems, in short, ho reasozi why this class of wrongs 
should not he treated by the common law in a fairly simple 
and rational maxmer, and with results generally not much 
unlike those we actually find, only free from the anomalies 
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and injustice which flow from disguising real analogies under 
transparent but cumbrous fictions. But as matter of history 
(and pretty modern history) the development of the law 
has been strangely halting and one-sided. ' Starting ^rom 
the particular case of a hired servant, the authorities have 
dealt with other relations, not bv'* .openly treating them as 
analogous in principle, but by importing into them the fiction 
of actual service; with the result that in the class of cases, 
most prominent in modern practice, namely, actions brought 
by a parent (or person in loco parentis) for the seduction 
of a daughter, the test of the plaintilFs right has come to 
be, not whether he has been injured as the head of a 
family, but whether he can make out a constructive '' loss of 
service ” (c).' 


The common law provided a remedy by writ of trespass 
for the actual taking away of a wife, servant, or heir, and 
perhaps younger child also (/). An action of trespass also 
lay for wrongs done to the plaintiff’s wife or ser\^nt (not 
to a child as such), whereby he lost the society of the former 
or the services of the latter. The language of pleading 
was per quod consortmim^ or servitium aniisit. Such a cause 
of action was quite distinct from that which the husband 
might acquire in right of the wife, or the servant in his 
own right. The trespass is one, but the remedies are 
“ diversis respectibus ” (p-). '‘If my servant is beat, the 


^^6?) The st-ateraent here was ap- 
proved by FitzGibbon L. J. in 
Murrai/ v. Fitzgerald [190(5] 2 
I. R. 251, 2G5. Christian’s note 
on Blackstone iii. 112 is still not 
amiss, though the amendments of 
the 19th century in the law of 
evidence have removed some of the 
grievances mentioned. 


I; Blackst. Comm. iii. 139. The 
writ was de uxore ahducta cum 
1 ) 0)1 is viri sui, or an ordinary writ 
of trespass (F. X. B. 52 K); a 
case as late as the Restoration is 
mentioned in Bac. Abr. v. 328 
(ed. 1832). 

(S) Y. B. 19 Hen. VI. 45, 


pi. 91. 

(/) F. N. B. 89 0, 90 H, 91 

15 ( 2 ) 
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master shall not have an action for this battery, unless*, 
the battery is so great that by reason thereof he loses tliei 
service of his servant, but the servant himself for every 
small battery shall have an action; and the rcasioii of the 
difference is, that the master has not any damage by the 
personal beating of his servant, but by reason of a per 
qUiOdy viz. per quad sermtium, do. amisit ; so that the 
original act is not the cause of his action, but the cons,c- 
quent upon it, viz. the lo-ss of his service, is the cause of 
his action; for be the battery greater or less, if the master 
doth not lose the service of his servant, he shall not have an 
action (g). The same rule applies to the boating or mal- 
treatment of a man’s wife, provided it be ‘‘ very enormous, 
so that thereby the husband is deprived for any time o£ the 
company and assistance of his wife” {h). 

Against .an adulterer the husband had an action at 
common law, commonly known 'as an action of criminal 
conversation. In form it was generally trespass vi et armis, 
on the theory that ‘‘ a wife is not, as regards her husba.nc], 
a free agent or sepai'ate person ” (i), and tlierefore her con- 
sent was immaterial, and the husband might sue the adulterer 
as he might have sued any mere trespasser who beat, im- 
prisoned, or carried away his wife against her will. Actions 
for criminal conversation w'-ere abolished in England on the 
establishment of the Divorce Court in 1857, but damages 


(( 5 ?) Robert Marys's case (1612) 
9 Co. Rep). 113 a. But a master 
shall not, as the law now stands, 
have an a-ction for a trospassi 
whereby his servant is killed. See 
p. 63, above. 

(K) Blackst. Comm. iii. 140. 

(%) Coleridge J. in Lumley v. 
0ye (1853) 2 E. & B. at p, 249, 


95 R. R. at p. 52-1: as to the Sta- 
tute of Labourers, 2 E. & B. at 
p. 254, 95 R. R. at p. 527. Case 
would also lie, and the common 
form of declaration was for some 
time considered to be rather case 
than trespass: Maejadzon v. Oli- 
vant (1805) 6 East 387. See- 
note (1) below. 
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can be claimed on the same principles in proceedings under 
the jurisdiction then instituted (/). 

In practice these actions were always or almost always 
instituted with a view to obtaining a divorce by private Act 
■of Parliament; the rules of the Hou.se of Lords (in w-Iiicli 
alone such Bills 'were brought in) requiring the applicant to 
have obtained both the verdict of a jury in an action, and 
a sentence of separation a nvensa et toro in the Ecclesiastical 
•Court. 


An action also lay for enticing away a servant (that, 
is, procuring him or her to depart voluntarily from the 
master’s service), and also for knowingly harbouring a 
servant during breach of service; it has been argued {h) 
that this was not by the common la’^*, but only after land 
by virtue of the Statute of Labourers (Z), but all the decisions 
assume that the action lies at common law (w). Qujte 
modern cxami)les are not 'wanting 


(/) 20 cS: 21 Viot. c. 83, ss. 33, 
59 . 

(7.;) See note (/) last page. 

(7) 3 Echv. HI. (A.D. 1349): 
tlii.s statute. ])as.scti in enuso<j[uencc 
of tlio Black 33catli, marli^ a great 
crisis ill the liistory of Eiiglisli 
agi’ieultiiro and land tenure. ‘The 
action ivars gcn<' rally on the ease, 
but it inigiit be trespass: 
TuUidffe V. Wade (1709) 3 Wils. 
IvS, an action for seducing the 
plaintitii's diiughter, ivlierc the de- 
claration was ill trespass vi et 
ar m is. How this can be accounted 
for on principle I know not, short 
of regarding the servant as a quasi 
chattel: the diihculty was felt by 
Sir James Mansfield, Woodu)ard v. 
Walton (1807) 2 B. ck P. X. IL 
470, 482. For a time it seemed the 
better opinion, however, that tres- 


pass was the only proper form: 
ibkl.j Ditcham v. Jjond (1814) 2 
'M. Ai S. 436,’ see 14 R. R. 830 n. 
It was formally decided as late as 
1839 (without giving any other 
reason than the constajit practice) 
that trespass or case might be used 
at t-liG pleader’s option: Cliamher- 
lain V. Jlazelvjood, 5 M. & W- 515, 
9 L. J. Ex. 87. The only conclu- 
sion which can or need at this 
day be drawn from such fluctua- 
tions is that the old system of 
pleading did not succeed in its 
professed object of maintaining 
clear logical distinctions between 
ditfereiit causes of action. 

(;>0 Blake v. Banyan (1795) 6 
T. R. 221, 3 R. R. 1C2. Accord- 
ingly, the repeal of the Statu'tef 


(>i) See next page. 
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Much later the experiment was tried with success o£ a. 
husband bringing a like action “ against such as persuade 
and entice the wife to live separate from him without a 
sufBeient cause ” (o). 

Still later the action for enticing away a servant, per 
qwd servitm'7n amisit, was turned to the purpose for which 
alone it may now be said to survive, that of punishing 
seducers; for the latitude allowed in estimating damages, 
makes the proceeding in substance almost a penal one (p). 


In this kind of action it is not necessary to prove the 
existence of a binding contract of service between the 

plaintiff and the j)erson seduced or enticed away. The 

presence or absence of seduction in the common sense 

(whether the defendant ‘‘ debauched the plaintiff’s, 
daughter,” in the forensic phrase) makes no difference in 
this respect; it is not a necessary part of the cause 

of action, but only a circumstance of aggravation (q). 
Whether that element be present or absent, proof of a de 
facto relation ol service is enough; and any fraud whereby 
the servant is induced to absent himself or herself affords 
a ground of action, “when once the relation of master 


by the Statute Law Revision Act, 
1863, made no difference: see Fred. 
WiUcim ^ Bros. y. Weaver [1915] 
2 Ch. 322. 

(w) Martley v. Cummings (1847) 
5 C. B. 247, 17 L; J. 0. P. 84, 
75 R. R. 722; Fred. Wilkins # 
Bros. Y. Weaver, above. 

(o) Blackst. Comm. iii. 139; 
Winsmore v. Greenbank (1745) 
Willes 577, Wigmore, i. 148. It 
was objected that there wag jio 
precedent of any such action. 

(29) The text from this point 


to p. 233 below is adopted by 
RitzGibbon L. J. in Murray v. 
Fitzgerald [1900] 2 I. R. 254, 266. 

(< 7 ) Evans v. Walton (1867) 
L. R. 2 C. P. 615, 36 L. J. 0. P. 
307, where it was unsuccessfully 
contended that the action for se- 
ducingr a daughter with loss of 
service as the consequence, and 
for enticing away a servant, were 
distinct species; and that to sus- 
tain an action for enticing away ’’’ 
alone, a binding contract of services 
must be proved. 
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and servant a,t the time of the acts complained of is 
established (r). 

This applies even to an actual contract of hiring made by 
the defendant with a female servant whom he has seduced, 
if it is found as a fact that the hiring was a merely coloux- 
able one, undertaken with a view to the seduction which: 
followed (5). And a de facto service is not the less recog- 
nized because a third pa^rty may have a paramount claim: 
a married woman living apart from her husband in her 
father’s house may be her father’s servant, even though 
that relation might be determined at the will of the hus- 
band {t). Some evidence of such a relation there must be, 
but very little will serve. A grown-up daughter keeping 
a separa,t-e establishment cannot be deemed her father’s ser- 
vant (?(); nor can a daughter, 'whether of full age or not, who 
at the time of the seduction is actually another person’si 
servant, so that no part of her services is at her parent’s, 
disposal {x). On the other hand, the fact of a child living 
wdth a parent, or any other person in loco parentis, as a 
member of the family of which that person is the head, is 
deemed enough to support the inference ‘‘ that the relation 


00 Willes J., L- 11. 2 C. P. 622. 
(s) Speight v. Oliviera (1819) 2 
Stark. 493, 20 R. R. 728, cited 
■with approval by Montague 
Smith J., L. R. 2 C. P. 624. 

(€) Earper v. LuffJdn (1827) 7 

B. & C- 387, 31 R, R- 236. This 
was long before courts of law did 
or could recognize any capacity of 
contracting in a married woman. 

(ju) Manley v. Field (1859) 7 

C. B. N. S. 96, 29 L. J. O. P. 79, 
121 R. R. 395. 

(a;) JDmn v. Feel (1804) 5 East 
45, 7 R. R. 653; even if by the 
master’s licence she gives occa- 
sional help in her parent’s work; 


Thompson v. Boss (1859) 5 H. & 
N. 16, 29 L. J. Ex. 1, 120 R. R,. 
451; Eedges v. Tagg (1872) L. R. 
7 Ex. 283 J 41 Jj, J. Ex. 169; 
Whithoiirne v. Williams [1901] 2 
K. B. 722, 70 L. J. K. B. 933, 
C. A. In the United States it is 
generally held that actual service 
with a third person is no bar to 
the action, unless there is a bind- 
ing contract which excludes the 
parents’ right of reclaiming the 
child’s services — i.e., that service 
either do facto or de jure will do: 
Martin v. Fayne (Sup. Court N. Y. 
1812), Bigelow L. C. 286, and 
notes. 
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of master and servant, determinable at the will of either 
party, exists between them”(7/). And a daughter under 
age, returning home from service with another person which 
has been determined, may be deemed to liavc re-entered 
the service of her father (z). “ The right to the service is 

suiHcient ” (a). 

Partial attendance in the parents’ house is enough to 
constitute service, as where a daughter employed elsewhere 
in the daytime is without consulting her employer free to 
assist, and does assist, in the household when she comes 
home in the evening (6). 

Some loss of service, or possibility of service, must he 
shown as consequent on the seduction, since that is, in theory, 
the ground of action (c) ; but when that condition is once 
satisfied, the damages that may be given are by no means, 
limited to an amount commensurate with the actual loss of 
service proved or inferred. The awarding of exemplary 
damages is indeed rather encouraged than otherwise (d). It 
is immaterial whether the plaintiff he a parent or kinsman, 


(y) Bramwell B. in Thompson 
V. jRosSi last note. Even without 
a quasi-parental relation a sister 
may be the servant of her brother, 
and this though they are co-ownera 
of the house: Murray v. Tiizgerald 
[1906], 2 I. R. 254, C. A. This 
cannot be extended to a person in 
loco parentis who is not the head 
of the family. The plaintiff mxist 
be a person to whom some eervice 
is rendered or due: Peters v. Jones 
[1914] 2 K, B. 781, 83 L. J. K. B. 
1115. 

(::) Terry v. Hutchinson (1868) 
L. R. 3 Q, B. 599, 37 L. J. Q. B. 
2*57. 

{ci) Littledalo J. cited with ap- 


proval by Blackburn J., L. R. 3 
Q. B. 602. 

• (5) Hist V, Pauoc (1863) Ex. Ch, 

4 B. & S. 409, 32 L. J. Q. B. 386, 
129 R. R. 783. 

(/?) Grlnndl v. Wells (1844) 7 
M. & Gr. 1033, 14 L. J. C. P. 
39, 66 R. R. 835; Pager v. 
Ch'imwQod (1847) 1 Ex. 61, 16 
L. J. Ex. 236, 74 R. R. 584, 
whci’e the declaration was framed 
in trespass, it would seem pur- 
posely on the chance of the court 
holding that the per quod 8er-> 
vitiim amisit could be dispensed 
with, 

(«Z) See T&i'ry v, Ihxtchinson^ 
note (ff). 
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or a stranger ‘in tlood 'R’Iio has adopted the person 
seduced (c). 

On the same principle or fiction of law a parent can 
sue in his own name for any injury done to a child Imng 
under his care and ‘control, provided the child is old enough 
to be capable of rendering service; otherwise not, for “ the 
gist of the action depends upon the capacity of the child 
to perform acts of 'service *'' (/). 

The capricious working of the action for seduction in 
modern practice has often been the subject of censure. 
Thus, Serjeant Manning wrote two generations ago: ‘'‘the 
quasi fiction of servitium amisit affords 2 :)roteetioii to the 
rich man whose daughter occasionally makes his tea, but 
leaves without redress the poor man whose child i.s sent 
unprotected to earn her bread amongst strangers ” (g^). 
All devices for obtaining \vhat is virtually a new" remedy 
by straining old forms and ideas beyond their original in- 
tention are liable to this kind of inconvenience. 'It has been 
truly said (7^) that the enforcement of a substantially just 
claim “ ought not to depend upon a mere fiction over which 
the courts possess no control.” We have already pointed 
out the bolder course which might have been taken without 
doing violence to any legal principle. ISTow' it is too late 
to go back upon the cases, and legislation w"ould also be 
difficult and troublesome, not so much from the nature of 
the subject in itseK as from the variety of irrelevant matters 
that would probably be imported into any discussion of 
it at large (i). 


(0) IrvAii V. Dearman (1809) 11 
East 23, 10 R. R. 423. 

(/) Kali V. Hollander (1825) 4 
B. & C. 660, 28 R. R. 437. But 
this case does not show that, if 
a jury chose to find that a very 
young clnld was capable of service, 
th-eii’ verdict would be disturbed. 


\g) Note to G-rinndl v. Wells, 7 
Man. & Gr. at p. 1044, 66 B. B. 
at p. 843. 

(h) Starkie’s note to Speight v. 
OUviera (1819) 2 Stark. 496, 20 
R. R. /30. 

(%) See note (??), p. 230, above. 
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It would be merely curious, and hardly profitable in any; 
just proportion to the labour, to inquire how far the iictiou 
of constructive service is iDorne out by the old law of the 
action for beating or cajiTying away a servant. Early in 
the 15th century we find a dictum that if a man serves me, 
and stays with me at his owm free will, I shall have an action 
for beating him, on the ground of the loss of his service (7c) ; 
but this is reported wifh a qitmre, A generation later (7) 
we find Newton C. J. saying that a relation of service be- 
tween father and son camOiOt be presumed: “for he may 
serve where it pleaseth him, and I cannot C}Onstrain liim to- 
serve without his good will: ” this must apply only to la, 
son of full age, bu,t as to that case ‘Newton’s opinion is 
express that some positive evidence of service, beyond 
living with the parent Sts a member of the household, is 
required to supjport an action. Unless the case of a daughter 
can bo distinguished, the ’modern authorities do not agree 
wdth this. But the same Year Book boars them out (as 
noted by Willes J.) (m) in holding that a binding con-, 
tract of service need not be shown. Indeed, it was bettor 
merely to allege the service as a fact (m sermUo m.o> 
l&zistmtem cepit), for an action under the Statute of 
Labourers would not lie where there was a special contract 
varying from the retainer Contemplated by the statute, and . 
amounting to mattei* of fcovenant (n). 

A similar cause of action, but not quite the same, was 
recognized by the medieval common law where a man’s ser- 
vants or tenants at will (o) were compelled by force or menace 

(A) 11 Hen. IV. fo. 1 — ^2, pi. 2, (Newton C. J.; Pulthorpe, Ascuo 

per Hnls J. (a.d. 1410). or Ayscoglie, Portington JL); 

Q) 22 Hen. VI. 31 (a.d. 1443). P. N. B. 168 F. 

(w) L. R. 2 0, P. 621-2; and (a) If the tenancy were not at 
see Martinez v. Gethm- (1841) 3 will, the departure would be a 
Man. & Gr. 88, 60 R. R. 466. ■ breach of contract; this introduces 
(>j) 22 Hen. VI. 32 h, per Our, a new element of difficulty, never 
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to depart from their service or tenure. ‘‘ There is another 
writ of trespass,” writes Pitzherbert, “ against those who- 
lie near the plaintiff’s house, and will not suffer his servants 
to go into the house, nor the servants who are in the house 
to Qome out thereof ” (p). Examples of this kind are not 
uncommon down to the sixteenth century or even later; we 
find in the pleadings considerable variety of circumstance, 
which may be taken as expansion or specification of the alia 
enormia regularly mentioned in the conclusion of the 
writ (g). 


expressly faced by our courts 
before Lumley v. Gye, of whicb. 
more elsewhere. 

(7?) E. N. B, 87 N.; and see 
the form of the writ there. It 
seems therefore that “picketing,” 
so soon as it exceeds the bounds of 
persuasion and becomes- physical' 
intimidation, is at common law a 
trespass against the employer. 
The modern cases of injunction, 
Lyons v. WilUm [1899] 1 Ch. 255, 
68 L. J. Oh. 146, O. A., and one 
or two others, are grounded not on 
the common law but on the com- 
mission of statutory offences under 
the Conspiracy and Protection of 
Property Act, 1875. 

(§-) 14 Edw. IV. 7, pi. 13, a 
writ “ quare tenentes suos ver- 
beravit per quod a tenura sua 
reces'serunt 9 Hen. VII. 7, 
pi. 4, action for menacing plain- 
tiff’s tenants at wiU ‘^de vita et 
mutilations membrorum, ita quod 
recesserunt de tenura”; Rastell, 
Entries 661, 662, similar forms: 
of declaration; one (pi. 9) is for 
menacing the king’s tenants, so 
-that negotia sua palam inceder© 
non audebant”; similar case, 
Select Oases in Chancery, Selden 


Soc. 1896, pi. 51, treated as a 
common law cause of action for 
which the plaintiff could get no 
remedy because the defendant was 
so great a maintainer, extortioner 
and corrupter of juries; Garret v. 
Taylor, Cro. Jac. 567, action on 
the case for threatening the plain- 
tiff’s workmen and customers, “to- 
mayhem and vex them with suits 
if they bought any stones 21 
Hen. VI. 26, pi. 9, “manassavit 
vulneravit -et verberavit”: note 
that in this action the “ vulneravit 
is not justifiable and therefore must 
be traversed, otherwise under a 
plea of smi asscmlt demesne; 22 
Ass. 102, pi. 76, is for actual beat- 
ing, aggravated by carrying away 
timber of the plaintiff’s {rneri- 
mentum=materiamen, see Du 
Cange, s. v. materia; in Anglo- 
French meresme'). In A.D. 1200 
an action is recorded against onej- 
John de Hewio for deforcing the 
plaintiff of land which she had 
already recovered against him by 
judgment, “so that no one dare- 
till that land because of him, nor 
could she deal with it in any way 
because of him”: Select Civil. 
Pleas, Selden Soc. 1890, ed. BaR* 
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It seems reasonable, on the analogy of these cases, that an 
action (which in common-law pleading would be a special 
action on the case) should lie against those who attempt to 
injure or coerce the plaintifi by driving away his cus- 
tomers (r); for it is not obvious, on any admitted principle, 
why the relation' of tenant or servant should be material 
except as to the form of action. In recent times the 
machinery of workmen’s trade unions and of employers’ 
associations has made it possible for oppression of this kind - 
to be practised on a large scale against persons who break or 
are supposed to have broken the rules of the union or 
association, or are otherwise obnoxious to it, and actions have 
been brought in respect of such proceedings, and allowed 
by the House of Lords and the Court of Appeal. But these 
cases will be better dealt with later among those personal 
wrongs which affect a man’s condition generally; for their 
importance and difficulty consist in the substantial grievance 
being independent of any bodily violence either used or 
threatened, however much practices of this sort may tend 
to run into acts of violence if not checked at an earlier stage. 


•don, vol. 1, pi, 7. Cp, Reg. Brov. 
(1595) 104 a, ^‘quando teuenfees 
non audent morari super tennris 
STiis,*’ and Tm'leton v. McGrawlmf 
(1794) 1 Peake 270, 3 R, R. 689. 
action for deterring negroes on, tlie 
•coast of Africa from trading witli 


plaintift’s ship. For an examplo 
(of a similar writ for menacing the 
plaintiff himself, see 7 Edw. IV. 
•24, pi. 31. 

{r) See VreUt v. Bntish Medical 
A^iioclation [1919] 1 K. B. 244, 
259, 88 L. J. K. B'. 628. 
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CHAPTER. VII. 

DEFAMATION. 

Eeputation and honour are no less precious to good men 
than bodily safety and freedom. In some eases they may 
be dearer than life itself. Thus it is needful for the peace 
and well-being of a civilized commonwealth that the law 
should protect the reputation as well as the person of 
the citizen. In our law some kinds of defamation are the 
subject of criminal proceedings, as endangering public order, 
or being offensive to public decency or morality. We are 
not here concerned with libel as a criminal offence, but only 
with the civil wrong and the right to redress in a civil 
action: and we may therefore leave aside aU questions exclu- 
sively proper to the criminal law and procedure. 

The wrong of defamation may be committed either by 
way pf speech, or by way of writing or its equivalent. 
For this purpose it may be taken that significant gestures 
(as the finger-language of the deaf and dumb) are in the 
same case with audible words; and there is no doubt that 
drawing, printing, and engraving, and every other use of 
permanent visible symbols to convey distinct ideas, are in 
the same case with writing. The term slander is appro- 
priated • to the former kind of utterances, , libel to the 
latter (>a). Using the terms written ” and '' spoken ’’ in an 
extended sense, to include the analogous cases just men- 
tioned, we may say that slander is a spoken and libel is a 

(a) Qumre, whether defamatory would be a libel or only a potential 
matter recorded on a phonograph slander. 
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"written defamation. The law has made a great difference 
between the two. Libel is an offence as well as a wrong, but 
slander is a civil wrong only (&). Written utterances aiie, 
in the absence of special ground of justification or excuse, 
wrongful as against any person whom they tend to bring 
into hatred, contempt, or ridicule. Spoken words are action- 
able only when special damage can be proved to have been 
their .proximate consequence, or when they convey imputa- 
tations of certain kinds. 

No branch of the law has been more fertile of litigation 
than this (whether plaintiffs be more moved by a keen sense 
of honour, or by the delight of carrying on personal con- 
troversies under the protection and with the solemnities of 
civil justice), nor has any been more perplexed with minute 
and barren distinctions. This latter remark applies' 
especially to the law of slander; for the law of libel, as a 
•civil cause of action, is indeed overgrown with a great mass 
of detail, but is in the main sufficiently rational. In a work 
like the present it is not possible to give more than an outline 
of the subject. Those who desire full information will find 
it in Mr. Blake Odgers’ excellent and exhaustive mono- 
.graph (o). We shall, as a rule, confine our authorities and 
illustrations to fairly recent cases. 


(5) Soandidum magmium was 
•an exception to this. It depended, 
•on early statutes which, after 
being: lon^ obsolete in practice, 
were repealed by the S. L. B. Act, 
1887. See Blake Odgers, Di^eet 
•of the Law of Libel and Slander, 
74. Thea-e is a curio-ns 14th cent. 


case of soandalum magnaUm in 30 
Ass. 177, pi. 19, where the defen- 
dant only made matters worse by 
alleging that the plaintiff was ex- 
communicated by the Pope. 

(<?) A Digest of the Law of Libel 
and Slander, &c. By W. Blake 
Odgers, London, 5th ed. 1911. 
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1. — Slander. 


Slander is an actionable wrong w^hen special damage can 
be shown to have followed from the utterance of the words 
complained ,of, and also in the following cases: 

Where the words .obviously impute, or may fairly be 
understood as imputing, a criminal offence (d). 

Where they impute having a contagious disease w»’hich 
would cause the person having it to be excluded from 
society. 

Where they convey a charge of unfitness, dishonesty, or 
incompetence in an office of profit, profession, or trade^ 
in short, where being spoken of a man in his calling 
(for that specific connexion must be shown) they mani- 
festly tend to prejudice him therein! 

Spoken wnrds wffiich afford a cause of action without proof 
of special damage are said to be actionable per se; Jlie 
theory being that their tendency to injure the plaintiff’s 
reputation is so manifest that the law does not require 
evidence of their having actually injured it. There is much 
cause however to deem this and other like reasons given in 
our modern books mere after-thoughts, devised to justify 
the results of historical accident; a thing so common in 
current expositions of English law that we need not dw^ell 
upon this example of it(e). The rules are settled; high 


(d) As where the plaintiff is 
charged with having brought a 
blacIanaUing action: Marka v. 
Sam^d [1904] 2 K. B. 287, 73 
L. J. K. B. 587, C. A. 

(e) See Blake Odgers, pp. 2 — 4, 
e.nd 6 Amer. Law Bev. 593. It 
seems odd that the law should 
presume damage to a man from 
printed matter in a newspaper 
which, it may be, none of his ac- 
quaintances are likely to read, and 


refuse to presume it from the 
direct oral communication of the 
same matter to the persons most 
likely to act upon it. Air. Joseph 
B. Fisher, in Law Quart. Bev. x. 
158, traces the distinction to 'Hhe 
adaptation by the Star Chamber 
of the later Boman law of UbeUus 
famomsJ^ Cp. Lord Haldane’s 
opinion in Jones v. Jones [1916] 2 
A. O. at p. 490, suggesting that 
special temporal damage was re- 
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authorities differ on the question whether they deserve to 
be called principles (f). 

jSTo such distinction exists in the case of libel: it is enough 
to make a written statement prima fade libellous that it 
is injurious to the character or credit (domestic, public, or 
professional) of the person concerning whom it is uttered, or 
in any way tends to cause men to shun his society, or to 
bring him into hatred, contempt, or ridicule] When we 
call a statement facie libellous, we do not mean that 

that the person making it is necessarily a wrong-doer, but 
that he will be so held unless the statement is found to be 
within some recognized ground of justification or excuse; 

Such are the rules as to the actionable quality of words, 
if that be a correct expression. The authorities by which 
they are illustrated, and on which they ultimately rest, are 
to a great extent antiquated or trivial {g ) ; the rules them- 
selves are well settled in modem practice. 

Wliere special damage ” is the ground of action, wo 
have to do with principles already considered in a former 
chapter (A): .namely, the damage must be in a legal sense 
the natural and probable resultibf the words complained of. 
It has been said that it must also be ‘‘ the legal and natural 
consequence of the wmrds spoken’' in this sense, that if A. 


quiied in slander to avoid tbe 
appearance of encroaching on 
spiritual jurisdiction. See, too, 
“ The English Law of Defama- 
tion,” hy Mr. Frank Carr, L. Q. 
R. xviii. 255, 388, and “History 
of the Law of Defamation,” by 
Mr. Van Vechten Veeder, Select 
Essays in Anglo-American History, 
iii. 44C, being a critical study down 
to 1909. The Romanist influence 
seems generally admitted. 

(/) Yes, per Lord Sumner 


[1916] 2 A. 0. at p. 500. No, per 
Lord Wrenbury, ih. at p. 506, and 
the Court of Appeal [1916] 1 K. B. 
atp. 358, 

{g) The old abridgments, e.g. 
Rolle, sub tit. Action sur Case,, 
Pur Parolls, abound in examples 
many of them sufficiently gro- 
tesque. A select group of casee^- 
is reported by Coke, 4 Rep. tl2 h — 
20 5. 

(5) Pp. 34 5^^., 'above. 
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speaks words in disparagement of B. wWeh are not action- 
able ^er S6, by reason of w'liich speech C. does something' 
to B/s disadvantage that is itself wrongful as against B. 
(such as dismissing B. from his service in breach of a sub- 
sisting contract), B. has no remedy against A., but only 
against C. (i). But this doctrine is contrary to principle: 
the question is not whether C.'s act was lavv'ful or unlawful, 
but whether it might have been in fact reasonably expected toj 
result from the original act of A. And, though not directly 1 
overruled, it has been disapproved by so much and such 
weighty authority that we may say it is not law (k). There 
is authority for the proposition that where spoken words, 
defamatory but not actionable in themselves, are followed 
by special damage, the cause of action is not the original 
speaking, but the damage itself (I). This does not seem to 
affect the general test of liability. Either way the speaker 
will be liable if the damage is an intended or natural conse- 
quence of his words, otherwise not. 


It is settled however that no cause of action is afforded 
by s pecial damage a risirtg mfirply fr om the voluntary : 
. irepetitipn of spoken words b v some hearer who was not 
under a legal or moral duty to repeat them. Such a con- 
sequence is deemed too remote ^(m). But if the first 

speaker authorized the repetition of what he said, or (it 
seems) spoke to or in the hearing of some one who in the 
performance of a legal, official, or moral duty ought to 
repeat it, he will be liable for the consequences (n). 


(i) Vicars v. Wilooclis (1806) 8 
East 1, 9 B. B, 361. 

(Jc) Lynch v. Knight (1861) 9 
H. L. O. 577, 131 B, B. 347. See 
notes to Vicars v. WilGochs, in 2 
Sm. L. O. 

(V) Manle J. &ic relat, Bram- 
weU L. J., 7 Q. B. D. 437. 

P. — T. 


(m) Karhim v. Scott (1862) 1 
H. & O. 153, 31 L. J. Ex. 331, 
130 B. B. 433 (wife lepeated to 
her husband gross language used 
to herself, wherefore the husband 
was so much hurt that he left hex*) . 

(«) Blake Odgers, 414. Kiding 
y. 8?niih (1876) 1 Ex. D. 91, 45 
16 
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Losing the general good opinion of one's no ighbgum^ 
aonmrtvim mcinomm as the phrase go.es, is not of itself 
special damage. A loss of some material advantage must 
he shown. Defamatory words not actionable per se were 
spoken of a member of a religious society who by reason 
thereof was excluded from membership: there was not any 
allegation or proof that such membership carried with it as 
of right any definite temporal advantage. It was held that 
no loss appeared beyond that of opnsortiwm mcinorum, and 
therefore there was no ground of action (o). Yet the loss of 
consortium, as between husband and wife, is a special damage 
of which the law" Will take notice (p), and so is the loss of 
the voluntary hospitality of friends, this last on the ground 
that a dinner at a friend’s house and at his expense is a 
thing of some temporal value {q). Actual membership of a 
club is perhaps a thing of temporal value for this purpose, 
but the mere chance of being elected 'is not: so that an 
action will not lie for speaking disparaging words of a 
candidate for a club, by means whereof the majority of 
the club decline to alter the rules in a manner which would; 
be favourable to his election. “ The risk of temporal loss 
is not the same as temporal loss ’ ’ (r ) . Trouble of m ind 
o ansed by defamatory wordLsJs i i ot sufficient special da mage. 
aM JUne^consequent upon such trouble_is JLaajrcmote . 

Bodily pain or suffering cannot be said to be the natural 
result in all persons ” (s). 

L. J. Ex. 281, must be taken not 
to interfere with this distinction, 
see per C. A. in Ratcliff e v. Evans 
[1892] 2 Q. B. 524, 534, 61 L. J. 

Q. B. 535. 

(p) Robei'ts V. Roberts (1864) 5 
B. & Sj. 384, 33 L. J. Q. B. 249, 

136 B. R. 601. 

Lynch v. Kmght (1861) 9 
H. L. 0. 577. 


{q) Davies v. Solomon (1871) 
L. R. 7 Q. B. 112, 41 L. J. Q. B. 
10 . 

(r) Chamberlain v. Boyd (1883) 
11 Q. B. Div. 407; per Bowen 
L. J. at p. 416, 52 L. J. Q. B. 
277. The damage was also held 
too remote. 

(s') Allsop V. Allsop (1860) 5 
H. & N. 534, 29 L. J. Ex. 315, 
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As <to the several classes oi 'spoken words that maj be 
actionable without special damage: words sued on as im- 
puting .crime must amount to a charge of some offence which, 
if proved against the party to whom it is imputed, w^ould 
expose him to imprisonment or other corporal penalty (not 
merely to a fine in the first instance, with possible im- 
prisonment in default of payment) (f). The offence heed 
not be specified with legal precision, indeed it need not be 
specified at all if the words impute felony generally. But 
if particulars are given they must be legally consistent with 
the offence imputed. It is not actionable per se to say 
of a man that he stole the parish bell-ropes when he was 
churchwarden, for the legal property is vested in him ea 
officio (w) ; it might be otherwise to say that he fraudulently 
converted them to his own use. The practical inference 
seems to be that minute and copious vituperation is safei 
than terms of general reproach, such as “ thief,” inasmuel 
as a layman who enters on 'details will probably make some 
impossible combination. 

It is not actionable as against a corporation (though ii 
may be as against individual members or officers) to charge 


120 R. R. 712. This doctrine is 
limited to the element of defama- 
tion, see p. 52, above. 

(t) See Ormiston v. Q-, W. Ji. 
Co. [1917] 1 K. B. 598, 86 L. J. 
K. B. 759, This is the true dis- 
tinction: it matters not whether 
the offence bo indictable or 
punishable by a court of sum- 
mary jurisdiction: Webb v. Bmvan 
(1883) 11 Q. B. D. 609, 52 L. J. 
Q. B. 544; nor whether the 
offender is liable to summary 
arrest: HdUoig v. Mitchell [1910] 
1 K. B. 609, 79 L. J. K. B. 270. 
In the United States it is generally 
held, but with variations in several 


States, that such words are action 
able when the offence which the;; 
charge renders the party liable t< 
an indictment for a crime involv 
ing moral turpitude, or subjecting 
him to an infamous punishment 
Burdick on Torts, 310. 

(u) JaeJeaen v. , Adams (1835) ! 
Bing. N. C. 402, 42 R. R. 633 
The words were ®*who stole th 
parish bell-rope, you scampinj 
rascal ? ” If spoken while th- 
plaintiff held the of&ee, the; 
would probably have been action 
able, as tending to his prejudic 
therein. 


16 ( 2 ) 
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the body as a whole with an offence which a corporate body 
cannot commit (cr). 


False , accusation of immorality or disreputable conduct 
not punishable by a temporal court is at common law not 
actionable per se, however gross. The Slander of Women 
Act, ,1891 (54 & 55 Viet. e. 51) has abolished the heed of' 
showing special damage in the case of “ words . . . which' 
im]f)ute unchastity or adultery to any woman or girl.’": 
The courts might without violence have presumed that a 
man’s reputation for courage, honour, and truthfulness, a 
woman’s for chastity and modest conduct, was something 
of which the loss w^ould naturally lead to damage in any 
lawful walk of life. But the rule was otherwise (?/), and 
remains 30 as regards all slander of this kind against meix, 
and against women also as regards all charges of improper 
conduct short of unchastity, which yet may sometimes be 
quite as vexatious, and more mischievous because more plau- 
sible. The law went wrong from the beginning in makings 
the damage and not the insult the cause of action ; and thiis 
seems the stranger when we have seen that with regard 
to assault a sounder principle is well established (z ) . 

A person who has committed a felony and been convicted 
may not be called a felon after he has undergone the sen- 
tence, and been discharged, for he is then no longer a felon 
in law (< 2 ). 


(as) Ma^or of Manoh&ater v. 
WiXlimm [1891] 1 Q. B. 94, 60 
L. J. Q. B. 23. As to defamation 
in the way of business, see next 
page. 

(y) The technical reason was 
that charges of incontinence, 
heresy, &e., were " spiritual 
defamation,” and the matter 
determinable in the Ecoloi^iastieal 
Court acting 'pro mtuto mimee. 


See Davis v. Gardiner, 4 Co. 
Bep. 16 h; D aimer v. Thorpe, ih. 
20 a, A remedy co-extensive with 
the defect was provided as long 
ago as 1857 by the legislature 
of the Bahamas Islands.^ The 
Imperial Parliament might have 
followed the example with 
advantage. 

(z) P. 215, above. 

(a) Leyman v. Latimer (1878) 3 
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Little aieed be said concerning imputations of confeigious 
disease unfitting a person for society: that is, in the modern 
law, ^venereal disease (6). The only notable point is that 
charging another with having had a contagious disorder 
is not actionable; for unless the words spoken impute a 
continuance tof the disorder at the. time of speaking them, 
the gist of the aiction fails; for such a charge cannot pror 
duce the effect which makes it the subject of an action, 
namely, .his being avoided by society ” (c). There does not 
seem to be more than one reported English case of the kind 
within the nineteenth century {d). 

Concerning .words spoken of a man to his disparagement 
in his office, profession, or other business: they are aati on- 
able on the following conditions: — They must be spoken 
of .him in relation to or in the way of ” a position which* 
he holds, or a business he carries on, at the time of speak- 
ing. Whether they have reference to his office or business 
is, in case of doubt, a question of fact. And they must 
either amount to a direct charge of incompetence or unfitness, 
or impute something so inconsistent with competence or 
fitness that, if believed, it would tend to the loss of the 
party’s employment or business. To call a stonemason a 
ringleader of the nine hours system ” was not on the face 
of it against his competence or conduct as a workman, or a 
natural and probable cause why he should not get work; 
such Nwords therefore, in default of anything showing more 


Ex. Div. 352, 47 L. J. Ex. 470. 
There are some curious analogies 
to these refinements in the Italian 
sixteenth- century books on the 
point of honour, such as Alciato^s. 

(6) Leprosy and, it is said, the 
plague, were in the same ca:te- 
gory. Small-pox is not. See 
Blake Odgers, 51. 


(6*) CarMke v. Mapledo7*am 
(1788) 2 T. R. 473, Bigelow L. C. 
84, per Ashhurst J. 

((f) JBloodworth v. Grray (1844) 
7 Han. & Gx. 334, 66 B. B. 720. 
The whole of the judgment runs 
thus; ^"'This case falls within the 
principle of the old authorities.” 
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distinctly Jiow they were connected with the plaintiff s 
occupation, (.were held not to be actionable (e). Spoken 
charges of habitual immoral conduct against a clergyman or 
a. domestic serva,nt are actionable, as naturally tending, if 
believed, to a party’s deprivation or other ecclesiastical cen- 
sure in the one case, and dismissal in the other. Of a clerk 
or messenger, and even of a medical man, it is otherwise,, 
unless the imputation is in some way specifically connected 
wdth his occupation. Sinnlarly of a schoolmaster (/). It is i 
actionable to charge a barrister with being a dunce, or being | 
ignorant of the law; but not a justice of the peace, for i 
he need not be learned. It is actionable to charge a\ 
solicitor with cheating his clients, but not with cheating; 
other people on occasions unconnected with his business (,g)ij 
But this must not be pressed too far, for it would seem to be 
actionable to charge a solicitor with anything for which he 
might be struck off the roll, and the power of the court to 
strike a solicitor off the roll is not confined to cases of pro- 
fessional misconduct (A). 

It makes no difference whether the office or profession 
caa’ries with it any legal right to temporal profit, or in 
point of law is wholly or to some extent honorary, as 
in the case of a barrister or a fellow of the College of 
Physicians; but where there is no profit in fact, an oral 
charge of unfitness is not actionable 'unless, if true, it would 
be a ground for removal (i), A charge of actual misconduct 
is, however, actionable in such cases (/). Nor does it mutt er 
what the nature of the employment is, provided it be law- 

(e) Miller v. David (1874) L. K. (h') Re Wcure [1893] 2 Q. B. 

e C. P. 118, 43 L. J. O. P, 84. 439, 62 L. S. Q. B. 596. 

(/) Jone^ V. Jones [1916] 2 (^) Alexander' v. Jenkins [1892] 

A. C. 481, 85 L. J. K. B. 1519. 1 Q. B-. 797, 61 L. J. Q. B- 634, 

(jg) Doyley v. Roberts (1837) 3 C. A. 

Bing. N. 0. 835, 43 B. B. 810, (/) Booth v. Arnold [1895] 1 

and authorities there cited. Q. B, 571, 64 L. J. Q. B. 443., 

C. A. 
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ful (k ) ; or whether the conduct imputed is such as in 
itself the law will blame or not, provided it is inconsistent 
with the due fulfilment of what the party, in virtue of his 
employment or ofBce, has undertaken, A gamekeeper may 
have an action against one who says of him, as gamekeeper, 
that he trapped foxes (?). As regards the reputation of 
traders the law ,has taken a broader view than elsewhere. To C4 
impute insolvency to a tradesman, in any form whatever, 
is actionable. Substantial damages have been given by a 
jury, land allowed by the court, for a, mere clerical error 
such as that by which an advertisement of a dissolution of 
partnership was printed among a list of meetings under 
the Bankruptcy Act (?)^). A trading corporation may be 
defamed in relation to the conduct of its business (w). 


There are cases, though not common in our books, in 
which a man suffers loss in his business as the intended or 
‘‘natural and probable result” of words sjpoken in relation 
to that business, but not against the , man’s own. character or 
conduct: as where a wife or servant dwelling at his place 
of ‘business is charged with misbehaviour, and the credit 
of the business is thereby impaired: or w’here a statement 
is made about the business not in itself defamatory, but 
tending to a like result, such as that the firm has ceased to 
exist (o) . In such a case an action lies, but is not properly 
an action of slander, but rather a special action, (on the 


(Zr) L. R. 2 Ex. at p. 330. 

(?) Foulger v. Newcomb (1867) 
L. R. 2 Ex.- 327, 36 L. J. Ex. 169. 

(^m') Shepheard v. Whitaker 
(1875) L. R. 10 C. P. 502. A 
general disclaimer of any defama- 
tory significance in a publication of 
this kind is not necessarily suifi-i 
cient: cp. Stubbs^ Ld, v. Russell 
[1913J A. O. 386 with Stubbs, Ld. 
V. M azure [1920] A. C. 66, 88 


L. J. P. C. 135. 

(/?.) South Eetton Coal Co. v. 
N. E. News Association [1894] 1 
Q. B. 133, 63 L. J. Q. B. 293 
(this was a printed libel, but the 
piinciple seems equally applicable 
to spoken words), 

(o) Per C. A., Ratcliff e v. 
Evans [1892] 2 Q. B. 524, 527, 
61 L. J. Q. B. 535. 
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case in the old system of pleading) “ for damage wilfully 
and intentionally done without just occasion or excuse, analo- 
gous ito an action for slander of title/'' General loss of 
business is sufficient ‘‘ special damage ” to be a cause of 
action -jn such a case (p). 


- 2 . — Defamatimz in general. 

We glow pass to the genaral law" of defamation, which 
supplies ito both slander and libel, subject, as to slander, to 
the conditions and distinctions we have just gone through. 
Considerations pf the same kind may affect the measure of 
damages for written defamation, though not the right of 
action itself. 


It is commonly said that defamation to be actionable 
must be malicious, and the old form of pleading added 
“maliciously” to “falsely,” though this was held to be 
needless before the end of the sixteenth century {q). What- 
ever may have been the origin or the original meaning 
of this language (r), malice in the modern law signifies 
neither more nor less, in this connexion, than the absence 
of just cause or excuse (s); and to say that the law implies 
malice from the publication of matter calculated to convey 


(p) JRaicUffev. Svans, last note; 
cp. Eartley v. Eetrmg {17d9) 8 
T. E. 130, 4 B, E. 614* Hiding v. 
Smith (187<3) 1 Ex. D. 91, 45 L. J. 
Ex. 281, must be justified, if at 
ell, as a case of this class: [1892] 
2 Q. B. at p. 534. 

(g) See per Gave J. [1898] 
A. 0. at p. 37. 

(r) See Bigelow L. C. 117. 

(s) Bayley J. in JSroinage v. 
Prosser (1825) 4 B. & C. at 
p. 255, 28 E. E. at p. 247: 


"Malice in common acceptation 
means ill-will against a person,] 
but in its legal sense it means aS 
wrongful act done intentionally| 
without just cause or excuse: 
so too Littledale J. in McPherson 
V. Daniels (1829) 10 B. & C. 272, 
34 E- E. 397, 405. This is so 
even in criminal jurisdiction: H. v, 
Mumlov> [1895] 1 Q. B. 758, 64 
L. J. M. 0. 138, deciding that the 
averment of malice is unnecessary 
at common law. 
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an actionable imputation is only to say in an artificial form 
that the person who so publishes is responsible for the 
natural eonsequences of this act(^). “ Express malice” 

means something diSerent, of which hereafter. Also, not- 
withstanding the accustomed form of declaration, Ae 
plaintiff is not bound, to prove the falsehood of the words 
complained of {u). This is best showm by the existence of 
the special plea of justification. 

Evil-speaking, of w-hatever kind, is not actionable if com- 
■'municated only to the person spoken of. The cause of 
action is not insult, but proved or presumed injury to 
reputation. Therefore there must be a communication by 
the speaker or waiter to at least one third person; and this 
necessary element of the wrongful act is teclinically called 
publication. It need not amount to anything like publi- 
cation in the common usage of the Tvord. That an open 
message passes through the hands of a telegraph clerk {v), 
or a manuscript through those of a compositor in a printing 
office ( 26 ”), or a letter dictated by a principal is taken down 
in shorthand and type-wTitten by a clerk (a?), is enough to 


(i) Lord Blackburn in Capital 
•and Counties Banh v. Henty (1882) 

7 App. Ca. 787, 52 L. J. Q. B. 
*232; and see per Lord Ilerschell 
in Allen v. Flood [1898] A. C. 
at p. 125, and per Lord Lindley 
in S. Wales Miners’ Federation v. 
GlafifOrgmi Coal Co, [1905] A. C. 
at p. 265. Dicta to the contrary, 
*oven in the Court ot Appeal, may 
now be disregarded. 

(«) But since parties can be I 
witnesses a plaintiff who does not! 
deny the imputation on oath ex- 1 
poses himself in practice to great j 
risk and inconvenience. * 

(v) See Williamson v. Freer 


(1874) L. R. 9 C. P. 393, 43 L. J. 
C. P. 161. 

(m?) Printing is for this reason 
prhna fade a publication; Bald^ 
win V. Flphinston, 2 W. Bl. 1037. 
There are obvious exceptions, as 
if the text to be printed is Arabic 
or Chinese, or the message in 
cipher. 

{co) Fullman v. Hill f Co, 
[1891] 1 Q. B. 524, 63 L. J. Q. B. 
299, C. A. Note, however, wiijh 
Mr. Blake Odgers (Digest, p. 161) 
that the dictation of words that 
exist in writing only when and as 
the clerk takes them down cannot 
be the publication of a libel to the 
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constitute a publication to those persons if they are capablt' 
of understanding the matters so delivered to them. The 
opening of a letter addressed to a firm by u clerk of that firni 
authorized to open letters is a publication to him {y). But 
the taking out of a writing even from an unfastened ciivelopr 
by a person who has no authority to do so will not make thc‘ 
sender answerable for publication to him {z ) ; and it makes- 
no difference if the unauthorized person is interested in the 
subject-matter and believed the contents to be intended for 
his information (fl). Every repetition of defamatory words 
is a new publication, and a distinct cause of action. The/ 
sale of a copy of a newspaper, published (in the popular 
sense) many years ago, to a person sent to the newspaper 
office bj- the plaintiff on purpose to buy it, is a fresh publica- 
tion (6). It appears on the whole that if the defendant has 
placed defamatory matter within a person’s reach, whether 
it is likely or not that he will attend to the moaning of it, 
this throws on the defendant the burden of proving tliat tin* 
paper was not read, or the wmrds heard by that person; but 
if it is proved that the matter did not come to his knowledge, 
there is no publication (c). A person who is an unconscious 
instrument in circulating libellous matter, and did not know. 


clerk, thong'll it may be a slander. 
Blit if the occasion of the letter is 
privileged as regards the principal, 
the publication to the clerk in the 
usual course of office business isi 
privileged too. Sossmes v. Goblet 
Freres [1894] 1 Q. B. 842, 63 
L. J. Q. B. 401, C. A., followed 
in Bdmomlsoii v. Birch Co. and 
Eorner [1907] 1 K. B. 371, 76 
L. J. K. B. 346, C. A. (as Fletcher 
Moulton L. J. puts it, the privi- 
lege covers all incidents of dealing 
with the communication in accord- 
ance with the reasonable and usual 
course of business) ; Hoff v, British 


and Frenchy ^c. Co. [1918] 2 Iv. Ih 
677, 87 L. J. K. B. 996, C. A. 

(jf) See last note. 

{£) Ihtth V. ILuth [1915] 3 

K. B. 32, 84 L. J. K. B. 1307, 
C. A. There is a strong presump- 
tion of fact, but in strictness re- 
buttable, that a postcard is pub- 
lished ibid. 

(a) Povjell V. Gelston [1916] 2' 

K. B. 615, 85 L. J. K. B, 1783. 
(&) Duke of Brunswick v. 

Ilanuer (1849) 14 Q. B. 185, 19- 

L. J. Q. B. 20, 80 R. R. 241. 

(o') Blake Odgers, 155 sgq. 



PUBLICATION: INNUENDO. 


251 


and could not with reasonable diligence have known, that the 
document he circulates contains any such matter, is free 
from liability if he proves his ignorance {d). Such is the 
case of a newsvendor, as distinguished from the publishers, 
printers, and owners of newspapers. A newspaper is 
not like a fire; a man may carry it about without being 
bound to suppose that it is likely to do an injury ”(€). 
If A. is justified in making a disparaging communication 
about B.’s character to C. (as, under certain conditions, we 
shall see that he may be), it follows, upon the tendency and 
analogy of the authorities now before us, that this will be 
no excuse if, exchanging the envelopes of two letters by 
inadvertence, or the like, he does in fact communicate the 
matter to D. It has been held otherwise, but the decision 
was never generally accepted, and is now overruled (/; . In 
fact, as had been suggested in former editions of this 
book, it could not stand with the earlier authorities on 
“ publication.” 

Sending a defamatory letter to a wife about her husband 
is a\ publication; in the eye of the law', n.o doubt, man and 
wife are for many purposes one,” but for many purposes ” 
— of which this is one — essentially distinct and different 
persons ” (gr). 

On the general principles of liability, a man is deemed to 
publish that which is published by his authority. And the 


((f) The burden of proof is on 
hina, and it is a question for the 
jury: Vizetelly v. Mudie’s Select 
Lihroyy, Ltd. [1900] 2 Q. B, 170, 
69 L. J. Q. B. C45, C, A. 

(e) Emmens v. FotUe (1885) 

Q. B. Div. 354, per Bowen L. J. 
at p. 358, 55 L. J. Q. B. 51. 

(/) Tompson v. Lashwood (1883) 
11 Q. B. D. 43, 52 L. J. Q. B. 
425, was overruled by Eehditeh v. 


Macllwatuc [1894] 2 Q. B. 54, 
63 L. J. Q. B. 587, C. A. See 
p. 277, below. 

Wenman v. Ash (1853) 13 
C. B. 836, 22 L. J. C. F. 190. 93 
E. B. 761, per Maule J. But 
communication by the defendant 
to his wife is not a publication: 
Wennhdk v. Morgan (1888) 20 
Q. B. D. 635, 57 L. J. Q. B. 241. 



252 


DEfi'AMATION. 


authority nee/i not be to publish a particular form of words. 

A general request, or words intended and acted on as such to 
take public notice of a matter, may malce the speaker answer- 
able for what is published in conformity to the general 

sense and substance ” of his request (A). 

A person who is generally responsible for publication • 
(such as an editor), and who has admitted publication, is 
not as a rule bound to disclose the name of the actual 
author (i). 

Supposing the authorship of the words complained of to 
be proved or admitted, many questions may remain. 

The construction of words alleged to be libellous (we 
shall now use this term as equivalent to ‘‘defamatory,^’ 
unless the context requires us to advert to any distinction 
between libel and slander) is often a matter of doubt. In 
the first place the Court has to be satisfied that they are 
capable of the defamatory meaning ascribed to • them. 
Whether they are so is a. question of law (/). If they are, 
and if thei'e is some other meaning which they are also 
capable of, it is a question of fact wliich meaning they did 
convey under all the circumstances of the publication in 
question. An averment by the plaintiff that words not 
libellous in their prdina/ry meaning or without a special 
application were used with a specified libellous meaning or 

(h) Parlcos v. Presooid (1869) 52 L. J. Q. B. 232, where the law 

L. R, 4 Ex. 169, 38 L. 3. Ex. 105, is elaborately discussed; Nevill v. 
Ex. Ch. Whether the particular Pine Art, Inmranoe Co, [1897] 
publication is within the authority A. C. 68, 66 L. J. Q. B. 195. Eor 
is a question of fact. All the a shorter example of words held, 
Court decide is that verbal dicta*- upon consideration, not to be 
tion or approval by the principal capable of such a meaning, see 

need not be shown. MuUigun v. Cole (1875) L. B. 10 

(i) Gib&on V. Bvam (1880) 23 Q. B. 540, 44 L, J. Q. B. 153; 

Q. B. D. 394, 58 L. J. Q. B. 612. for one on the other side of the 

(?) Capital Und Counties Bank line, Bart v. Wall (1877) 2 C. P. 
V. EonUj (1882) 7 Ap.p. Ca. 741, D. 146, 46 L. J. 0. P. 227. 
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application is called an irmwndo, from the old form of 
pleading. The old cases contain much minute, not to say 
frivolous, technicality; but the substance of the doctrine is 
now reduced to something like w'hat is expressed above. 
The requirement of a,n innuendo, where the words are not 
on the face of them libellous, is not affected bj the abolition 
of forms of pleading. It is a matter of substance, for a 
plaintiff w^ho sues on words not in themselves libellous, and 
does not allege in his claim that they conveyed a libellous 
meaning, and show what that meaning was, has failed to 
show any cause of action (7c). Again, explanation is re- 
quired if the words have not^ for judicial purposes, any 
received ordinary meaning at all, as being foreign, pro- 
vincial, or the like (Z). This however is not quite the same 
thing as an innuendo. A libel in a foreign language might 
need both a translation to show the ordinary meaning of 
the words, and a distinct further innuendo to show that 
they bore a special injurious rneaning. 

The actionable or innocent character of words depends 
not on the intention with which they were published, but on 
their actual meaning and tendency when published (m). A 
man is bound to know the natural effect of the language he 
uses. So far is this principle carried that, according to the 
law now laid down in the Court of Appeal and the House 
of Lords, it is immaterial whether the defendant intended 
his w^ords to apply to the plaintiff, or knew of the plaintiff’s 
existence, if it is found as a fact that the w^ords might rea- 
sonably be thought applicable to him; but it would seem to 

(Je) See 7 App. Ca. 748 (Lord (V) Blake Odgers, 125. 

Selborne). An apt innuendo may (m) 7 App, Oa. 768, 782, 790, 
nullify the eSect of a general dis- c£. p. 787. The old ca^ about 
claimer of libellous intention, see words alleged to be spoken in jest 
Stubbs, Id. V. Mazure [1920] A. C. are covered by this wider principle. 
66, 88 L. J. P. C. 135. 
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be a good defence to show that the defendant, writing in 
fact of some other J . S . or an imaginary J . S . , not only did 
not know but could not reasonably know that his words 
might be thought applicable to the real person called J . S . 
who is plaintiff (n). But where the plaintiff seeks to put 
an actionable meaning on words by which it is not obviously 
oonveyed, he must make out that the words are capable of 
that meaning (which is a matter of law) and that they did 
-convey it (which is a matter of fact); so that he has ito 
convince both the Court and the jury, and will lose his 
cause if he fail with either (o) . And the plaintiff may not 
interrogate the defendant as to the actual intention with 
which he used the wmrds complained of (p). Words are not 
deemed capable of a particular meaning merely because it 


(n) JSulton Co. v. Jones 
11910] A. C. 20, 79 L. J. K. B. 
198 (note that the judgment of 
Farwell L. J. in the Court of 
Appeal [1909] 2 K. B. at p. 476> 
78 L. J. K. B. 937, is expressly 
approved by Lord Atkinson and 
Lord Gorell), The reasons to the 
■contrary, which to many members 
of the profession appeared very 
strong, are given in the dissenting 
judgment of Fletcher Moulton L. J. 
[1910] 2 K. B. at p. 458, 78 L. J. 
K. B. 937. It seems to follow 
that if the same words may 
reasonably be understood bj*- dif- 
ferent persons to apply to A., B., 
C. , . . &c., there is no reason 
why A., B., C. . . . &c. should 
not all have simultaneous and in- 
dci^endent causes of action. The 
Spectator of 1714 may be tliought 
to have spoken in a spirit of pro- 
phecy: was no small trouble 

to mo sometimes to have a man 
f.‘ome up to me with an angry face, 
and reproach me with having 


lampooned him, when 1 Iiad never 
seen or heard of him in my life” 
(No. 604, Oct. 8, 1714). in 1893 
the Supremo Court of Massachu- 
setts held by four to three, in a 
case rather stronger against the 
defendant, that a judge sitting 
without a jury was warranted in 
finding that the libel was not pub- 
lislied concerning the plaintiff: 
Hanson v. Globe Hewspapet Co,, 
159 Mass. 293, Wigmore i, 1040. 
There the description as well a5i 
the name fitted the plaintiff, and 
the statement was intended to 
apply to a real person concerning 
whom it was true and whose name 
as usually written difl'ered from 
the plaintiff’s only in having one 
more initial. I do not know what 
view prevails in other American 
jurisdictions. 

(o) Lord Blackburn, 7 Apj). Ca. 
776. 

(s) Heaton v. Goldney [1910] 
1 K. B. 754, 79 L. J. K, B. 541, 
C. A. 
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mi^ht by possibility be attached to them: there must be 
something in either the context or the circumstances that 
would suggest the alleged meaning to a reasonable mind (g). 

In scholastic language it is not enough that the terms should 
be ‘‘patient'’ of the injurious construction; they must not 
only suffer it, but be fairly capable of it. And it is left 
to the jury, within large limits, to find whether they do 
convey a serious imputation, or are mere rhetorical or jocular 
exaggeration (r). 

The publication is no less the speaker’s or writer’s own 
act, and none the less makes him answerable, because he 
only repeats what he has heard. Libel may consist in a 
fair report of statements which were actually made, and on 
an occasion which then and there justified the original 
speaker in making them {s); slander in the repetition of a 
rumour merely as a rumour, and without expressing any 
belief in its truth (^). “il man may wrongfully and 
maliciously repeat that which another person may have 
uttered upon a justifiable occasion,” and ‘‘ as great an injury 
may accrue from the wrongful repetition as from the first 
publication of slander; the first utterer may have been a 
person insane or of bad character. The person wdio repeats 
it gives greater weight to the slander ” (w). Circumstances * 
of this kind maj’’ count for much' in assessing damages, 


(q) Lord Selborne, 7 App. Ca. 
744; Lord Blackburn, ib. 778; 
Lord Bramwell, ib, 792, "I think 
that the defamer is he who, of 
many inferences, chooses a de<- 
famatory one.” 

(r) Australian Newspaper Co. v. 
Bennett [1894] A. C. 284, 63 L. J. 
P. G. 105. 

(s) Bur cell v. Bowler (1877) 2 
C. P. Div. 215, 46 L. J. O. P. 308. 


(^) WatJein v. Hall (1868) L. E. 
3 Q. B. 396, 37 L. J. Q, B. 125. 

(w) Littledale J., McPherson v. 
JDaniels (1829) 10 B. & C. 263, 
273, 34 R. E. 397, 405, adopted by 
Blackburn J., L, E. 3 Q. B. 400. 
The latter part of the 4th Eeso- 
lution reported in the Bari of 
Northampton’s case, 12 Co. Eep. 
134, is not law. See per Parke J., 
10 B. & O. at p. 275, 34 E. E. at 
p. 407. 
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but they count for nothing towards determining whether 
the defendant is liable at all. 

From this principle it follows, as regards spoken words, 
that if A. speak of Z. w'ords actionable only with special 
damage, and B. repeat them, and special damage ensue froau 
the repetition only, Z. shall have an action against B., but 
not against A. (a?). As to the defendant’s belief in the 
truth of the matter published or republished by him, that 
may affect the damages but cannot affect the liability {y). 
Good faith occurs as a material legal element only when we 
come to the exceptions from the general law that a man utters 
defamatory matter at his owm peril. 


3. — Exceptions. 

We now have to mention the conditions which exclude, 
if present, liability for words apparently injurious to 
reputation. 

Nothing is a libel which is a fair comment on a subject 
fairly open to public discussion. 'This is a rule of common 
right, not of allowance to persons in any particular situa- 
tion (a), and it seems not correct (with all deference to 
recent dicta) to speak of utterances protected by it as being 
privileged. A man is no more privileged to make fair com- 
ments in public on the public conduct of others than to 
compete fairly with them in trade, or to build on his own 
land so as to darken their newly-made windows. There 
is not a cause of action with an excuse, but no cause of 
action at all. The question is not whether the article is 

(i») See Parlcins v. Scott (1862) Ex. 63, 102 B. R. 478. 

1 H. & O. 153, 31 L, J. Ex. 331, (a) See per Bowen L. JT., Men- 

130 R. R. 433, p. 241, above. v(a,& v. Carson (1887) 20 Q. B, Div. 

(y) Tidman v. Ainslie (1854) 10 at p, 282. 
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privileged, but whether it is a libel’' (a). This is the re- 
ceived doctrine o£ Campbell v. Spottmmode (&}, confirmed 
by the Court of Appeal in Merimle v. Carson (c). On the 
other hand, the honesty of the critic’s belief or motive is 
no defence. The right is to publish such comment as in 
the opinion of impartial bystanders, as represented by the 
jury, may fairly arise out of the matter in hand; though 
jurymen are not free to find that a criticism is not fair 
merely because they do not agree with it(i^}. Wliatever 
goes beyond this, even if well meant, is libellous. The 
courts have, perhaps purposely, not fixed any standard of 
'‘fair criticism” (c). One test very commonly applicable 
is the distinction between action and motive. Public acts 
and performances may be freely censured as to their merits 
or probable consequences, but wicked or dishonest motives 
must not be imputed upon mere surmise. Such imputa- 
tions, even if honestly made, are wrongful, unless there is 
in fact good cause for them. " Where a person has done 
or published anything which may fairly be said to have 
invited comment .... every one has a right to make a 
fair and proper comment; and as long as he keeps within 
that limit, what he writes is not a libel; but that is not a 
privilege at all ... . Honest belief may frequently be an 


(a) Lord Esher M. R., 20 Q. B. 
Div. at p. 280. Lord Collins, how- 
ever, said, as ^Master ot* the Rolls, 
that the word privilege is as good 
as any other: Thomas v. Bradbury, 
Ay new Co, [1906] 2 K. B. 627, 
641, 75 L, J, K. B. 726. 

(5) 3 B. & S. 769, 32 L. d. 
Q. B. 183 (1863), 129 R. R. 552; 
incidentally referred to by Eletcher 
Moulton L. J. as a case of the 
highest authority in Eunt v. Star 
Newspaper Co, [1908] 2 K. B. 


at p. «320, and see per Vaughan 
Williams L. J. [1909] 1 K. B. at 
p. 250, 

(c) (1887) 20 Q. B. Div. 275, 
58 L. T. 331, disagreeing with the 
opinion expressed in Eenwood v. 
Earidson, note (h), p. 259, below*. 

(d) McQtiire v. Western Mor9i- 
iny News Co, [1903] 2 K. B. 100, 
72 L. d. K. B. 612, C. A. 

(fi) Bowen L. J., 20 Q. B. Div. 
at p. 283. 
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element wliicli the jury ma}" take intO' consideration in con- 
sidering whether or not an alleged libel was in excess of 
a fair comment; but it cannot in itself prevent the matter 
being libellous ” (f). It must not be supposed, however, 
that a personal attack can never be fair comment. The 
question is whether it goes beyond reasonable inference from 
the facts (g). 

The case of a criticism fair in itself being proved to 
be due to unfair motives in the person making it might 
be thought on principle to fall within the general rule that 
the law will not examine the motive of an act done in exercise 
of a common right. But the Court of Appeal has hold that 
extrinsic evidence of unfair motive is admissil)lc (7^). This 
may be supported on the ground suggested by Lord 
Esher (i), that criticism which is malicious in the sense of 
being inspired by personal hostility is not fair comment at 
all. The reasons given by Collins M. B. in the Court of 
Appeal go further, and show a disposition to consider fair 
comment as only a case of privileged publication (of whicli 
'we speak later). But this view^ cannot, it is submitted, bo 
consistently carried out without liolding that, as in other 
such cases, good faith is a sufficient excuse, and this woukl 


(f) Blackburn J., OampheU v. 
Spottibiiwocle flSGS) 32 L. 

Q. B. at p. 202 (with verbal 
variations, 3 B. & S. at p. 781); 
cp. Bowen L. J., 20 Q. B. Div. 
at p. 284; Joynt v. Cycle Trade 
Puhlif\h})}ff Co. [1904] 2 Tv. B. 292, 
73 L. J. k. B. 752, C. xV. 

(y') Haut v. Star J^ewapaper Go. 
[1908] 2 IC. B. 309, 77 D. J. K. B. 
732, C. A., and see per Lord 
Atkinson in Dahhyl v. Tahouche}'e 
[1908] 2 K. B. afc p. 329, 77 L. J. 
K. B. 728. 

(Ji) Thomaa v. Bradhitry, Aynew 


# note («), last pas^o; 

Plymoufh Mutual, ifc. Society v. 
Trader-^* "Puhliahing Ai^noniation 
[190(>] 1 K. B, 403, *75 L. ,T. K. B. 
259. 

('?’) Merivale v. Carsov. 20 Q. B. 
Div. at p. 281. Hero it is to be 
observed that the ooinnionfc dis- 
tinctly misrop resented the <^ontents 
of tlio plaintiff’s work. Censure 
could not arise fairly out of some- 
thing that was not there. ,Cp. 
JIuTit V. Star NcK'spapcr Co. 
[1908] 2 K. B. 309, 77 L. J. K. B. 
732, 0. A. 
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be contrary to authority which Iras been accepted for many 
years, and which the Court did not purport to overrule (fc). 

On the whole the present Court of Appeal, though bound 
by the actual decisions of its predecessors, appears to hold 
a view barely compatible with them, and we must wait for 
the House of Lords to tell us finally which view shall 'pre- 
vail (Z). One could wish that Blackburn and Willes had 
been able to consider the point together in the Exchequer 
Chamber. Their agTeoment would have been conclusive, or 
their difference more instructive than their detached opinions. 

What acts and conduct are open to public comment is a 
question for the Court, but one of judicial common sense 
rather than of ti^chnical definition. Subject-matter of this 
kind may be broadly classed under two types. 

The matter may be in itself of intex'cst to the common 
weal, as the conduct of persons in public offices or affairs (m), 


See L. Q. R. xxiii. 5. 97. 
Tt is true that in 1872 the majority 
of the Coui’fc of C. P. treated fair 
comment as a branch of privilege; 

V. Tlarrif.nn, L. R. 7 
C. P. 606, 41 L. J, C. P. 206. 
But CnmpheU v. ^ i^oVhn'oodo was 
not bronght to their attention. No 
question of malice was before them, 
but, in effect, only whether the-, 
matter criticized was open to 
public comment. If the defence of 
fair comment were wholly E-ssimi- 
lated to that of privilege, the result 
would be to make the law more 
favourable to defendant^!. 

•'/) Learned American opinion 
seems to have no difficulty in hold- 
ing w’ith Blackburn and Bowen, 
against ^^ illes and Lord Collins,, 
that the distinction is clear. A 
defendant setting up privilege 
asserts that he is ])rorectod by 


standing in a special relation to 
the facts of the case: but ''When 
his defence is fair comment, ho 
asserts tliat he has done only what 
every one has a right to do”: 
Burdick on Torts, 331. For judi- 
cial following of the docti’ine in 
HG-nrood v. Harrison one must go, 
it would appear, as far as South 
Dakota. To tlie same effect Street, 
Foundations of Legal Liability, i. 
303. 

( />/) Including the conduct at a 
public meeting of persons who 
attend it as private citizens: Davis 
v. Dvtican (1874) L. R. 9 C. P. 
396, 43 L. J. C. P. 185. A clergy- 
man is a public officer, or at any 
rate the conduct of public worship 
and whatever is incidental thereto 
is matter of public interest: Kelhr 
v. T'uhUnrj C186o) L. R. 1 Q. B. 


699, 35 L. J. Q. B. 231, 148 R. R. 

17 ( 2 ) 
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of those in authority, whether imperial or local (72), in the 
administration of the law, of the managers of public insti- 
tutions in the affairs of those institutions, and the like. 

Or it may he laid open to the public by the voluntary 
act of the person concerned. The writer of a book olferocl 
for sale (0), the composer of music publicly performed, the 
author of a work of art publicly exhibited, the manager of 
a public entertainment, and all who aiDpear as performers 
therein, the propounder of an invention or discovery publicly 
described with his consent, are all deemed to submit their 
work to public opinion, and must take the risks of fair 
criticism; which criticism, being itself a public act, is in 
like manner open to reply within commensurate limits. 

What is actually fair criticism is a question of fact, pro- 
vided the words are capable of being understood in a sense 
beyond the fair (that is, honest) expression of an unfavour- 
able opinion, however strong, on that which tho plaintiif 
has submitted to the public: tliis is only an application of 
the wider principle above stated as to the conistruction of 
a supposed libel (p). In literary and artistic usage criticism 
is hardly allowed bo be fair which does not show competent 
intelligence of the subject-matter. Courts of justice have 
not the means of applying so fine a test. 

The right of fair criticism will, of course, not cover untrue 
statements concerning alleged specific acts of misconduct (g), 
or purporting to diescribe the actual contents of the work 


613, cp. Kelly v. SherlocTc (1866) 
L. R. 1 Q. B. at p. 689, 35 L. J. 
Q. B. 209. 

(??) JPurcell V. Sotvlcr (1877) 2 
0. P, Div. 215, 46 L. J. O. P. 308. 

(o) As to tlie preacher of a 
sermon not printed, quccre : 
Gathei'GoU v. Miall (1846) 15 M. & 
W. 319, 71 R. R. 679. 


ip) Merivale v. Carnon (1887) 
20 Q. B. Div. 275, 58 L. T. 331; 
Jennet' v. Af Beckett (1871) L. R. 
7 Q. B. 11, 41 L, J. Q. B, 14. 
Qu, whether the dissenting judg- 
ment of Lash J. was not right. 

{g) Bavin v. SJiepstonc (1886) 
11 App. Cai. 187, 55 L. J. P. O. 
51, J. C. 
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being criticized (r). Thus a wholly gratuitous charge or 
suggestion of plagiarism would not be fair comment (s). 
In short “fair comment must be based upon facts truly 
stated ’’ (i), and this may now be taken as elementary. But 
we shall presently see that the application of so sound and 
(one would have thought) so plain a principle in the instruc- 
tion of jurymen by more or less hurried judges has led to 
no small confusion. 


Defamation is not actionable if the defendant shows that 
the defamatory matter was true; and if it w^as so, the purpose 
or motive with which it \vas published is irrelevant. For 
although in the current phrase the statement of matter “ true 
in substance and in fact'’ is said to be justified, this is 
not because any merit is attached by the law’ to the disclosure 
of all truth in season and out of season (indeed it may be a 
criminal offence), but because of the demerit attaching to the 
plaintiff if the imputation is true, whereby he is deemed 
to have no ground of complaint for the fact being com- 
municated to his neighbours. It is not that uttering truth 
always carries its owm justification, but that the law^ bars 
the other party of redress which he does not deserve. Thus 
the old rule is explained, that where truth is relied on for 
justification, it must be specially pleaded; the cause of action 
was confessed, but the special matter avoided the plaintiff’s 
right {u), “ The law will not permit a man to recover 

damages in respect of an injury to a chax'acter which he 
either does not or ought not to possess ” (a?). This defence, 


(r) Merivale v. Carson (1887) 20 
Q. B. Div. 275, 58 L. T. 331. 

(s) Per Vaughan Williams L. J., 
Joyni V. Cycle Trade Fuhlisking 
Co. [1904] 2 K. B. 292, 297, 73 
L. J. K.. B. 752. 

(t) Per Buckley L. J., Peter 
Walker % Hon v. Uodgson [1909] 
1 K. Bi. 239, 254, 78 L. J. K. B. 


193, where all the previous autho- 
rities are summed up. 

(u) Compare the similar doc- 
trine in trespass, which has pecu- 
liar consequences. But of this in 
its place. 

(a?) Littledale J., 10 B. & C. at 
p. 272, 34 R. B. at p. 405. 
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as authority and experience show, is not a favoured one. To 
adopt it is to forgo the usual advantages of the defending 
party, and commit oneself to a counter-uttack in which 
only complete success will be profitable, and failure will be 
disastrous - 

What the defendant has to prove is truth in substance, 
that is, he .must show that the imputation made or 
frieipeated by him — ^not merely the facts on which his 
inferences were founded (^) — was true as a whole and in 
every material p^rt thereof. He cannot justify part of a 
statement, and admit liability for part, without distinctly 
severing that which he justilies from that which he does 
not {z). What parts of a statement arc material, in the 
sense that their accuracy or inaccuracy makes a sensible 
difference in the effect of the whole, is a question of fact (a). 

For some time past it has been a common practice, in 
cases where an alleged libel is a mixture of narrative and 
comment, to plead in defence that so far as the words sued 
on consist of allegations of fact, they are true in substance 
and in fact, and so far as they consist of expressions of 
opinion they are fair comment (6). Considered as a plea 
in justification, this would apparently be bad for not show- 
ing precisely which of his words the defendant undertakes 
to justify; but it seems more correct to regard this form 
as raising the defence of fair comment only, with an iii- 


(y) The plaintiff is not entitled 
to call for justification or parti- 
culars of allegations repeated by 
the defendant on tlie plaintiff’s own 
authority: Dif/bf/ v. Financla} 
Newa [1907] 1 K. B. 502, 76 L. J. 
K. B. 321, G. A. Here the defence 
was not properly a justification 
(see the following paragraph), but 
the principle seems equally applic- 
able where it is so. .Facts which 


occurred after the publication nniy 
be admissible, in certain cases, in 
support of a justification: M a is fit. 
V. Financial Times< [1915] 3 K. B., 
336, C. A. 

(z) Fleming v. Dollar (1889; 23 
Q. B. D. 388, 58 L. J. Q. B. 548. 

(ff) Alexander v. Norfh Eastern 
It. Co. (1865) 6 B. & S. 340, 34 
L. .7. Q. B. 152. 

(7.*'" See Odgere on Libel, 768. 
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ducement (added for convenience rather than of iioeossitv) (c) 
showing that the preliminary condition of the comment being 
on facts and not on fictions has been satisfied: ‘'if a defendant 
cannot show that his comments contain no misstatements of 
fact, he cannot prove a defence of fair comment.’' So it 
was put by the late Lord Collins as Master of the Eolls {d). 
However this may be, the proper way of directing a jury 
in a case of this kind is on principle, one would think, not 
hard to find. We ma/ assume that the publication of the 
words is not denied or cannot be denied with success, that 
the matter of them is plainly defamatory as a whole, and 
that the plaintiff’s conduct or work, as the ease may be, was 
open to fair comment either as being of public interest or 
as having been submitted by himself to public criticism. 
Then it will be explained to the jury that they have to 
decide whether the facts stated by the defendant for the 
purpose of commenting on them were substantiallj true: 
if not, verdict for the plaintiff (c). But if they find that 
the facts were truly reported, then they must go on to con- 
sider whether the inferences and comments wore such as a 
>reasoiiablo man could honestly express in good faith. It 
is important to explain clearly that the issue of fair comment 
is distinct from that of the facts being true, and the rules 
applicable to the two issues are diff’erent (/). But it seems 
to be a difficult matter for judges to make these things 


(c) In strictness the averment of 
fair comment includes, as matter 
of law, the truth of all material 
facts, and should therefore suific^e 
without more. 

(d) Digbi/ v. Financial News 
[1907] 1 V. B. 502, 507, 76 L. J. 

K. B. 321, see note (y), last page. 
We prefer this, with great respect, 
to the later exposition of Buckley 

L. J. in Peter WalJcer Son v. 
Rodgmn [1909] 1 K. B. at p. 253. 

T’Ka /{.ortioinn in nncA 


that the defendant is entitled to* 
interrogate the plaintiff as to the 
truth of the material facts relied 
on. As to the amount of parti- 
culars the defendant may require, 
see WooUon v. Sievier [1913] 3 
Iv. B. 499, 82 I>. J. K. B. 1242^ 
C. A. 

(e) This is the case, e.g., of 
Merivale v. Carson, p. 260, above. 

(/) Jinnt V. Star Newspu'per Co. 
[1908] 2 K. B. 309, 317, 324, 77 ‘ 

T. J TT n 759. 
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clear to juries iu the press of business; whence motions for 
new trials, perplexed arguments, and judgments on appeal 
which, administering such correction as was needful in the 
particular case, can hardly be said to have laid down any 
definite rules of law(5f). The notorious fact that juries, 
with few exceptions, show a strong bias in favour of plaintiffs 
in actions for defamation, and are also prone to give 
excessive damages, does not Lighten the task of the 
judges. 

There may be a further question whether the matter 
alleged as justification is sufficient, if proved, to cover the 
whole cause of action arising on the words complained of; 
and this appears to be a question of law, save so far as it 
depends on the fixing of that sense, out of two or more 
possible ones, w^hich those words actually conveyed. It is 
a rule of law that one may not justify calling the editor of 
a journal a “felon editor” by showing that he w^as once 
convicted of felony. For a felon is one who has actually 
committed felony, and who has not ceased to be a felon hj 
full endurance of the sentence of the law% or by a pardon; 
not a man erroneously convicted, or one who has been con- 
victed and duly discharged. But it may be for a jury to say 
whether calling a man a “convicted felon” imputed the 
quality of felony generally, or only conveyed the fact that 
at some time he was convicted {h). Where the libel charges 
a criminal offence with circumstances of moral aggra- 
vation, it is not a sufficient justification to aver the com- 
mitting of the offence without those circumstances, though 
in law they may be irrelevant, or revelant only as evidence of 
some element or condition of the offence (i). It seems that a 


(0‘) ^unt V. Star Newspaper Co. 
[1908J 2 K. B. 309, 317, 324, 77 
L. J. K. B. 732; DaJchyl v. Labou- 
oh ere (H. L. 1907) in note thereto 
[1908] 2 K. B. at p. 325, 77 L. J. 
K. B. 328. 


(Ji) Leyman v. Latimei' (1878) 
3 Ex. Div. 352, 47 L. J. Ex. 470. 

(%) Eelsham v. Blachioood 
(1851) 11 C. B. 128, 20 L. J. C. P. 
187, 87 E. E, 596, a very curious 
case. 
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defendant in a civil action is not estopped from justifying 
an assertion of facts amounting to a criminal offence merely 
because the plaintiff has been tried and acquitted, or some 
one else convicted, of the same offence; for the judgment 
ill the criminal proceedings * was res inter alios acta{k). 
Whether he wiU be believed is not a question of law. 
The limits of the authority which the Court will exercise 
over juries in handling questions of mixed fact and law ” 
must be admitted to be hard to define in this and other 
branches of the law of defamation. 

Apparently it would make no difference in law that the 
defendant had made a defamatory statement without any 
belief in its truth, if it turned out afterwards to have been 
true when made; as, conversely, it is certain that the most 
honest and even reasonable belief is of itself no justifica- 
tion. Costs, however, are now in the discretion of the Court. 


Ill order that pubKc duties may be discharged without 
fear, unqualified protection - is given to language used in 
the exercise of parliamentary and judicial functions. A 
member of Parliament cannot be lawfully molested outside 
Parliament by civil action, or otherrvdse, on account of any- 
thing said by him in his place in either Housie (Z). An 
action will not lie agaiast a judge for any words used by 
him in his judicial capacity in a court of justice {m). It 


(h) See Petrie v. Nicttall (1856) 
11 Ex. 569, 25 L. J. Ex. 200, 105 
R. R. 651. No authority has been 
found precisely in point on a case 
of defamation. 

(7) St. 4 Hen. VIII. c. 8 (Pro 
Ricardo Strode); Bill of Eights, 
1 Wm. & M. sess. 2, c. 2, '^That 
the freedome of speech and de- 
bates or proceedings in Parlyament 
ought not to be impeached or 
questioned in any court or place 


out of Parlyament.” 

(m) Scott V- Stans field (1868) 
L. R, 3 Ex. 220, 37 E. J. Ex. 155; 
the protection extends to judicial 
acts, see the chapter of General 
Exceptions above, pp. 117 — 120, 
and further illustrations ap. Blake 
Odgers, 233 A magistrate 

acting judicially is a judge within 
this rule: Zaw v. Llewellyn [1906] 
1 K. Bi. 487, 75 L. J. K. B. 320, 
C. A. So is an ofSoial receiver 
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is not open to discussion whether the words were or wore- 
not in the nature of fair comment on the matter in hand, 
or otherwise relevant or proper, or whether or not they were 
used in good faith. 


Parties, advocates, and witnesses in a court of justice are- 
under the like protection. They are subject to the authority 
of the Court itself, but w^hatever they say in the course of the 
proceedings and with reference to the matter in hand is 
exempt from question elsewhere. It is not slander for a 
prisoner’s counsel to make insinuations against the prose- 
cutor, which might, if true, explain some of the facts proved, 
however gross and unfounded those insinuations may bo (w); 
nor for a witness after his cross-examination to volunteer 
a stafement of opinion by way of vindicating his credit, 
which involves a criminal accusation against a person wliolly 
unconnected with the case (o). The only limitation is that 
the words must in some way have reference to the inquii'}* 
the Court is engaged in. A duly constituted military court 
of inquiry is for this purpose on the same footing as an 
ordinary court of justice (p). So is a select comniittce of 


reporting to tho Court under the 
Companies Winding-up Act, 1890: 
Bottomley v. Brougham [1903] 1 
K. B. 584, 77 L. J. K. B. 311. 

(«) Mumler v. Lamb (1883) 11 
Q. B. Div. 588, where authorities 
are collected. 

(o) Beaman v. li ether clift 
(1876) 2 C. P. Div. 53, 46 L. J. 
C. P. 128. But there is no privi- 
lege for those who procure other 
persons to give false and defama- 
tory evidence; Bice v. CooUdg& 
(1876) 121 JUass. 393, Ames, Sel. 
Ca. 616. For American views on 
the main question see Ames,, op. 
oiU 438. 


{p) Latakhm v. Lard liohehy 
(1873-5) Ex. Ch. and PI. L., L. K. 
8 Q. B. 255, 7 H. L. 744, 45 L. J, 
Q. B. 8, see opinion of judges 7 
H. Jj. atp. 752; I>cf whins v. 
Edward of Baire Weimar (1876) 1 
Q. B. D. 499, 45 L. J. Q. B. 567. 
Similarly of a special statutory 
military tribunal: Oo-partnership- 
Farms v. Rarvey^Bmith [1918] 2 
K. B. 405, 88 L. J, K. B. 472. 
It is unfortunate that the distinc- 
tion between judicial and exccutivt* 
immunity has not always been 
attended to even in judicial 
utterances. 
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the House of Commons (g). Statements coming within this 
rule are said to be “ absolutely privileged.” The reason 
for precluding all discussion of their reasonableness or good 
faith before another tribunal is one of public policy, laid 
down to the same effect in all the authorities. The law does 
not seek to protect a dishonest witness or a reckless advocate, 
but deems this a less evil than exposing honest witnesses and 
advocates to vexatious actions. 


As to reports made in the course of naval or military 
duty, but not with reference to any pending judicial pro-* 
oeeding, it is doubtful whether they come under this head or 
that of ‘‘ qualiiied privilege.” A majority of the Court of 
Queen’s Bench lias held (against a strong dissent), not exactly 
that they are “ absolutely privileged,” but that an ordinary 
court of law will not determine questions of naval or mili- 
tary discipline and duty. But the decision is not I’eceived as 
conclusive (r). Communications relating to affairs of State 
and made by one officer of State to another in the course lof 
duty are absolutely privileged on the ground of public policy. 
Moreover, there is a wider rule that documents containing 
such communications cannot be produced in evidence for any 
purpose (5) ; unless, of course, they have been published by 
authority. 


-4 iff) (roffin V. Donnelly (1881} 6 
Q. B. D. *307, 50 L. J. Q. E. 303, 
A licensing meeting of a County 
Council is not a Couxt for this 
purpo>e: Royal Aqimrlxm Hocieiy 
V. Pfn'Uumn [1892] 1 Q. B. 431, 
61 L. J. Q. B. 409, C. A. 

(;■) Dav'hlm v. Lord Roiilet 
(1869) L. E. 5 Q. B. 94, 39 L. J. 
Q. B. 53, see the dissenting judg- 
ment of Cockbum 0. J., and the 
notes of Sir James Stephen, Big. 
Ct. L. art. 301, and Mx. Blake 
Odgers, op. eit. The refer- 


ence of the Judicial Committee to 
the ease in II art v. Gampanh 
(1872) L. R. 4 P. C. 439, 464, 
42 L. J. P. C. 25, is quite neutral. 
They declined to presume that such 
an " absolute privilege ’’ existed by 
the law and customs of China as to- 
othcial reports to the Chiinse 
Government. 

(s) ClmttertoH v. Seoretary of 
State for India in Council [1895] 
2 Q. B.. 189, 64 L. J. Q. B. 676, 
0. A, 
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There is an important class of cases in which a middle 
course is taken between the common rule of unqualified 
responsibility for one’s statements, and the exceptional rules 
which give, as we have just seen, absolute protection to the 
kinds of statements covered by them. In many relations 
of life the law deems it politic and necessary to protect the 
honest expression of opinion concerning the character and 
merits of persons, to the extent appropriate to the nature 
of the occasion, but does not deem it necessary to prevent 
the person affected from showing, if he can, that an 
unfavourable opinion expressed concerning him is not honest. 
Occasions of this kind are said to be privileged, and com- 
munications made in pursuance of the duty or right incident 
to them are said to be privileged by the occasion. The term 
“ qualified privilege ” is often used to mark the requirement 
of good faith in such cases, in contrast to the cases of abso- 
lute privilege ” above mentioned. Fair reports of judicial 
and parliamentary proceedings are put by the latest autho- 
rities in the same category. Such reports must be fair and 
substantially correct in fact to begin with, and also must not 
be published from motives of personal ill-will; and this 
although the matter reported was “absolutely privileged” 
as to the original utterance of it. 


The conditions of immunity may be thus summed up: — 
The occasion must be privileged; and if the defendant 
satisfies the Court of this (f), he will not be liable unless 
the plaintiff can prove (u) that the communication was not 


(0 The question is for the 
judge: Adam v. Ward [1917] A. C. 
309, 86 L. J. K. B. 849, both m 
to the nature of the occasion land 
as to the amount of publicity that 
it requires or reasonably justifies, 
^ee L. Q. B. xxsixi. 206. 


(u) The burden of proof is not 
on tlie defendant to ohowi hie 
good faith: Clark v. Molyneuic 
(1877) 3 Q. B. Div. 237, 47 L. J. 
Q. B. 230; Jmioure v. Delmege 
[1891] A. C. 73, 60 L. J. P, 0. 
11, j. C. This, however, is or 
ought to he elementary. 
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honestly made for the purpose of discharging a legal, moral, 
or social duty, or with a view’ to the just protection of somc'* 
private interest or of the public good by giving information 
appearing proper to be given, but from some improper motive 
and without due regard to truth; in short, that it w’us mali* 
cious. If malice is proved against the defendant who is the* 
author of the statement, the defence of privilege is not avail- 
able for any co-defendant concerned in the publication (vj. 

Such proof may consist either in external evidence of per- 
sonal ill-feeling or disregard of the truth of the matter (as), 
or in the manner of terms of the communication, or p,ets 
accompanying and giving point to it, being unreasonable and 
improper, “ in excess of the occasion,*’ as w^e say. It must 
be remembered that what is called '' excess of the occasion 
or '‘excess of privilege” is not a distinct ground for re- 
butting the defence of privilege, but is only evidence of 
malice; if it is not sufficient evidence of that, it is nothing, 
and a finding that there has been “ excess ” without a find- 
ing that there has been malice is of no effect (t/). 

The rule w^as formerly expressed in an artificial manner 
derived from the style of pleading at common law', w^hicli 
appears even in some recent judgments. 

The law, it is said, presumes or implies malice in all 
cases of defamatory w’ords; this presumption may be rebutted 
by showing that the w'ords were uttered on a privileged 
occasion, but after this the plaintiff may allege and prove 


(vy Smith V. Sireatfeild [1913] 
3 K. B. 764, 82 L. J. K. B. 1237. 

(x) As to the admission of state- 
ments made hy the defendant after 
the pTiblication which is the cans-e 
of action, see Remmings v. Gasson 
(1858) E. B. & E, 346, 27 L. J. 
Q. B. 252, 113 E. B. 669. 


(y) Nevill v. Fine Art, /»- 
mrance Co. [1895] 2 Q, B. 156, 
64 L. J. Q. B. 681, C. A. (the 
H. L. dismissed an appeal on the 
shorter ground that there was no 
libel at ail, [1897] A. 0. 68, €6 
L. J. Q. B. 195); Adam v. Ward, 
note (f) above. WhoUy irrelevant 
matter is of course not protected. 
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excess or actual malice, that is, wrong motive. He need not 
prove malice in the first instance, because the law presumes 
it; when the presumption is removed, the field is still open 
to proof. But the malice in law which was said to 
be presumed is not the same as the ‘‘ express malice which 
is matter of proof. To have a lav'ful occasion and abuse 
it may be as bad as doing harm without any lawful occa- 
sion, or worse: but it is a different thing in substance. 
It is better to say that where there is a duty, though of im- 
perfect obligation, or a right, though not answering to any 
legal duty, to communicate matter of a ccitain kind, a per- 
son acting on that occasion in discharge of the* duty or 
exercise of the right incurs no liability, and the burden of 
proof is on those who allege that he was not so acting (z). 

The occasions giving rise to ]}rivileged communications 
may be in matters of legal or social duty, as wliere a con- 
fidential report is made to an official superior, or in the 
common case of giving a character to a servant; or the 
communications may be in the way of self-defence, or the 
defence of an interest common to those between whom the 
words or siting pass; or they may be addressed to persons 
in public authority with a view to the exercise of their 
authority for the public good; they may also be matter 
published in the ordinary sense of the word for purposes 
of general information. 

As to occasions of private duty: the result of the authorities 
appears to be tliat any state of facts making it right in 
the interests of society for one person to communicate to 
another what he believes or has heard regarding any person’s 
conduct or character will constitute a privileged occasion (a), 

(z) Seo per Lord Blackburn, 7 (a) See per Blackburn d. in 

App, Cn. 787. JJcn'ies v. Sneftfl (1870) L. E. 5 

Q- B, at p. 611. 
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Answers to confidential inquiries, or to any inquiries nmde 
in the course of afi'airs for a reasonable purpose, are clearly 
privileged (6). So are communications made by a person to 
one to whom it is liis especial duty to give information by 
virtue of a standing relation between them, as by a solicitor 
to his client about the soundness of a security, by a father to 
liis daughter of full age about the character and standing of 
a suitor, and the like. Statements made without request 
and apart from any special relation of confidence may or may 
not be privileged according to the circumstances; but it 
cannot be prudently assumed that they will be (c). The 
nature of the iuterest for the sake of which the communica- 
tion is made (as whether it bo public or private, whether it 
is one touching the preservation of life, honour, or morals, 
or only matters of ordinary business), the apparent im- 
portance and urgency of tlie oecasioii, and other such points 
of discretion for which no general rule can be laid down, 
will all have their weight: how far any of thorn will out- 
weigh the general presumption against officious interference 
must always be more or less doubtful id). 

Examples of privileged communications in self-protection, 
or the protection of a common interest, are a warning given 
by a master to his servants not to associate with a former 


(h) Thi'! does not apply to in- 
fornuilion furnished for reward by 
persons or bodies who make a 
public business of it: ^fadDtofih v. 

[1908] A. C. 390, J. C. Bnt 
inquiries and reports made for the 
members of a limited, thoup:!! 
numerous, trade association are 
confidential: Londou AssociftfUnK 
ifv'. V. GreenhnnU [1916] 2 A. C. 
15, 85 L. J. K. B. 69S. 

(c) Cases of this kind have been 
very troublesome. Bee Blake 


Odgers, 263 — 270. Tiie recent 
tendency seems to be rather to 
enlarge tlian to restrict tlio scope 
of social duty: Hinarf v. Bell 
[1S91] 2 Q. B.* 341, 60 Tj. ,T. Q. B, 
577, C. A. ; Odgers, 24S. 

(d) See Coyhead v. 'Richards 
ri846) 2 C. B. 569, 15 L. J. C. P. 
278, 69 B. B. 530. where the Court 
was equally divided, rather as to 
the reasonably apparent urgeneg^^' 
of the particular occasion than on 
any definable principle. 
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fellow-servant whom he* has discharged on the ground of 
dishonesty (e) ; a letter from a creditqr of a firm in liquida- 
tion to another of the creditors, conveying information and 
warning as to the conduct of a member of a debtor firm in 
its affairs (/), or from one party to a dispute to the othex*- 
as to the fitness of a proposed arbitrator {g ) . The privilege 
of an occasion of legitimate self-interest extends to a solicitor- 
writing as an interested party’s solicitor in the ordinary 
course of his duty (h). The holder of a public office, when 
an attack is publicly made on his official conduct, may defend 
himself with the like publicity (i). 

Communications addressed in good faith to persons in 
a public position for the purpose of giving them informa- 
tion to be used for the redress of grievances, the punishment 
of crime, or the security of public morals, are in like manner 
privileged, provided the subject-matter is within the com- 
petence of the person addressed (;). The communication 


(e) Somerville v. Maw/cms 
(1850) 10 0. B. 683, 20 L. J. 
O. P. 131, 84 E. E. 709. 

(f) Spill V. Mattie (1869) Ex. 
Ch. L. E. 4 Ex. 232, 38 L, J. Ex. 
138. 

(ff) JSoff y, Briitsh and French, 
Co. [1918] 2 K. B. 677, 87 
L. J. K. B. 996. 

(h) Baher v. Carrich [1894] 1 
Q. B. 838, 63 L. J. Q. B. 399, 
G. A. 

(i) Laughton v. Bishop of Sodor 
and Man (1872) L. E. 4 P. C. 
495, 42 L. J. P. C. 11. 

(/) Harrison v. Bush (1856) 5 
E. &: B. 344, 25 D. J. Q. B. 25, 
103 E. E. 5071 Mere belief that 
the person addressed is officially 
competent will not do: Eebditck 
V. Maclhmine [1894] 2 Q. B. 54, 


63 L. J. Q. B. 587, 0. A. In 
Harrimi v. Bush, ho-wever, it was 
held that it was not, in fact, 
irregular -to address a memorial 
complaining’ of the conduct of a 
justice of peace to a Secretary 
of State (see the judgment of the 
Court as to the incidents of that 
office), though it would be more 
usual to address such a memorial 
to the Lord Chancellor. Com- 
plaints made to the Privy Council 
against an officer whom the Council 
is by statute empowered to remove- 
are in this category; the absolute 
privilege of judicial proceedings 
cannot be claimed for them, though 
the power in question may be exer- 
cisable onh'- on inquiry: Proctor v. 
Webster (1885) 16 Q. B. D. 112,. 
55 L. J. Q. B. 150. 



FAIR REPORTS. 


273 


to an incumbent of reports affecting the character of his 
C'urate is privileged, at all events if made by a neighbour 
or parishioner; so are consultations between the clergy of the 
immediate neighbourhood arising out of the same matter (Jc), 

Fair reports (as distinguished from comments) are a 
distinct class of publications enjoying the protection of 
“ qualified privilege ” to the extent to be mentioned. The 
fact that imputations have been made on a privileged oeea- 
sion will, of course, not exempt from liability a person who 
repeats them on an occasion not privileged. Even if the 
original statement be made with circumstances of publicity, 
and be of the kind loiown as “ absolutely privileged/' it can- 
not be stated as a general rule that republication is justifiable. 
Certain specific immunities have been ordained by modern 
decisions and statutes. They rest on particular grounds, 
and are not to be extended (?). Matter not coming under 
any of them must stand on its own merits, if it can, as a 
fair comment on a matter of public interest. 

By statute (3 & 4 Viet. c. 9, a.d. 1840) the publication 
of any reports, papers, votes, or proceedings of either 
House of Parliament by the order or under the authority 

A' V 

of that House is absolutely protect-ed, and so is the re- 
publication in full. Extracts and abstracts are protected 
if in the opinion of the jury they were published bo7iCf fide 
and without malice {jii). 


(k) Olavlz V. 2lohjnedx (1877) 3 
Q. B. Div. 237, 47 L. J. Q. B. 230. 

(7) See Davis v. heps tone 
(1886) J. C. 11 App. Ca. 187, 55 
L. J. P. C. 51. 

(/n) See Blake Odgers, op, cif, 
338. The wards oi the Act, in 
tisei.* literal construction, appear to 

P. — T. 


throw the burden of proving good 
faith on the publisher, which prob- 
ably was not intended. Under this 
enactment (s. 3) the authority of 
either House is not required; 
Mangerut v. Wrighf [1909] 1 K. B. 
958, 78 L. J. K.' B. 879. 


18 
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Fair reports o£ parliamentary and public judicial pro- 
ceedings are treated as privileged communications. It lias 
long been settled (n) that fair and substantially accurate 
reports of proceedings in courts of justice are on this footing. 
As late as 1868 it was decided (a) that the same measure of 
immunity extends to reports of parliamentary debates, not- 
withstanding that proceedings in Parliament are technically 
not public, and, still later, that it extends to fair reports 
of the quasi -judicial proceedings of a body established for 
public purposes, and invested with quasi- judicial authority 
for effecting those purposes (p). In the case of judicial pro- 
ceedings it is immaterial w^hether they are preliminary or 
final (provided that they are such as will lead to some final 
decision) (g), and whether contested or ex parte (g), and 
also w^hether the Court actually has jurisdiction or not, pro- 
viding that it is acting in an apparently regular manner (r). 
The report need not be a report of the whole; proceedings, 
provided it gives a fair and substantially complete account 
of the case; but whether it does give such an account has 
been thought to be a pure question of fact, even if the part 
*which is separately reported be a judgment purporting to 
state the facts {s). The report must not in any case be 


(«) Pefr Cur. in Wa^on v. 
WalUr, L. B. 4 Q. B. ai p. 87. 

(o) Wason v. Walter, L. B, 4 
Q. B. 73, 38 L. J. Q. B. 34. And 
editorial comments on a debate 
published by the same newspaper 
which publishes the report are en- 
titled to the benefit of the general 
rule as to fair comment on public 
a:fiairs; W. 

(p) AHhutt V. General Council 
of Iledififd Educaiicn (1889) 23 
Q. 15. I>iv. 400, 58 L. J, Q. B. 60fi. 

t< 7 ) Kihther v. Tres.s Associaiion 


[1893] i Q. B. 65, 62 L. J. Q. B. 
152, C. A. 

(?•) Usill V. Halc$ (1878) 3 C. P. 
D. 319, 45 L. J. C. P. 323, where 
the proceeding reported was an 
application to a police magistrate, 
who, afte? hearing the facts stated, 
declined to act on the ground of 
want of jurisdiction: Lewis v. 
Levij (1858) E. B. & E. 537, 27 
L, J. Q. B. 282, 113 B. B. 768. 

(s) Macdougall v. Knight (1889) 
14 App. Ca,. 194, 53 L. J. Q. B-. 
o3/. But in Macdougall v. Knight 
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partial to the extent of misrepresenting the judgment (#). 
It may be libellous to publish even a correct extract from a 
register of judgments in such a way as to suggest that a 
judgment is outstanding when it is in fact satisfied (ii). 
But a correct copy of a document open to the public is not 
libellous without some such further defamatory addition {x)» 
By statute “ a fair and accurate- report in any newspaper 
of proceedings publicly heard before any court exercising 
judicial authority” is, “if published contemporaneously 
with such proceedings,” privileged. Unless this means abso- 
lutely privileged, which is known not to have been the 
intention of the Legislature in fact, the enactment would 
seem to be only, a not quite accurate affirmance of the common 
law (y). The rule does not extend to justify the repro- 
duction of matter in itself obscene, or otherwise unfit for 
general publication (2:), or of proceedings of which the 
publication is forbidden by the Court in 'which they took 
place. The burden of proof is on the defendant to show 
that the report is fair and accurate. But if it really is so, 
the plaintiff’s o^\ti evidence will often prove that the facts 
happened as reported (a ) . 


(1890) 25 Q. E. Div. 1, 59 L. J. 
Q. B. 517, the G. A. adhered to 
their previous view (17 Q. B. Div. 
■636, action between same parties) 
that a correct report of a judgment 
is privileged. 

(^) Hayward Co, v. IJayxoard 
# Son (1886) 34 Ch. D. 198, 56 
L. J. Ch. 287. 

(«) Williams v. Smith (1888) 22 
Q. B. B. 134, 58 L. J. Q. B. 21. 

(ij?) Searles v, Scarlett [1892] 2 
Q. B. 56, 61 L. J. Q. B. 573, 
0. A., where the publication was 
expressly guarded: qu. as to JFi7- 
Uams V. Smith, see [1892] 2 Q. B. 
at pp. 62, 63, 64. Cp. the cases 


of Stnbbs, Jjd.^ cited p. 247, above. 

(y> 51 & 52 Viet. c. 64, s. 3, 
see Blake Odgers, 324, 325. The 
earlier cases are still material to 
show what is a fair and accurate 
report. The words contempo- 
raneously -with such proceedings” 
are, strictly speaking, nonsense; 
they must mean within a reason- 
able and usual time after the date 
of the proceedings. 

(s) Steele v. JSrannan (1872) 
L. R. 7 C. P. 261 (a criminal 
case); 51 & 62 Viet. c. 64, s. 3. 

(flf) Kimber v. Press Association 
[1893] 1 Q. B. 65, 62 L. J. Q. B. 


152, C. A. 
18 ( 2 ) 
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An ordinaiy newspaper report furnishocl by a regular 
reporter is all but conclusively presumed, if in fact fair 
and substantially correct, to have been published in good 
faith; but an outsider who sends to a public print even a 
fair report of judicial proceedings containing personal im- 
putations invites the question whether he sent it honestly 
for purposes of information, or from a motive of personal 
hostility; if the latter is found to be the fact, he is liable 
to an action (6). 

Newspaper reports of public meetings and of meetings 
of vestries, town councils, and other local authorities, and 
of their committees, of royal or parliamentary commissions, 
and of select committees, are privileged under the Law of 
Libel Amendment Act, 1888 (c). A public meeting is for 
this purpose ‘‘ any meeting hmia fide and lawfully held for 
a lawful purpose, and for the furtherance or discussion of 
any matter of public conc-ern, whether the admission thereto 
be general or restricted.” The defendant must not have 
refused on request to insert in the same newspaper a reason- 
able contradiction or explanation. Moreover “the pub- 
lication of any matter not of public concern, and the pub- 
lication of which is not for the public benefit,” is not 
protected {d). 


In the case of privileged communications of a confidential 
kind, the failure to use ordinary means of ensuring privacy 
as if the matter is sent on a post-card (e) instead of in a 


Stevcm V. Sftmpaoti (1879) 
5 Ex. Div. o3, 49 L. J. Q. B. 120. 

(g) bl k o2 Viet. e. 64, s. 4. 
As to boards of j^ardians, see 
Pittard v. Olive,' [1891] 1 Q. B. 
474, 60 L. J. Q. B, 219, C. A. 

(r?) 51 & 52 Viet. c. 64, s. 4. 
In a civil action on whom is the 
burden of proof a? to this? Qv. 


would " and be read, if necessary, 
as ‘-'or”? See Blake Odg^ers, 334, 
333. 

(e) Provided that the post-card 
conveys on the face of it a mean- 
ings defamatory to the plaintiff. 
Otherwise if the reference to him 
is intelligible only to the addressee. 
Sadr/rove v. Hole [1901] 2 K. B. 
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sealed letter, or ■’telegraphed 'without evident necessity — will 
destroy the privilege: either as evidence of malice, or because 
it constitutes a publication to persons in respect of whom 
there was not any privilege at ail. The latter view seems 
uii principle the better oiie(/). But the privilege of a 
person making a statement as matter of public duty at a 
meeting of a public body is not afiected by unprivileged 
persons being present who are not there at his individual 
rec[uest or desire, or in any way under his individual control, 
though they may not have any strict right to be there, 
newspaper reporters for example {g). If a communication 
intended to be made on a privileged occasion is by the sender’s 
ignorance (as by making it to persons whom he thinks to 
have some duty or interest in the matter, but >vho have 
none), or mere negligence (as by putting letters in wrong 
i'livelopcs) delivered to a person who is a stranger to that 
occasion, the sender has not any benefit of privilege (Ji), 

Where the existence of a privileged occasion is established, 
we have seen that the plaintiff must give affirmative proof of 
malice, that is, dishonest or reckless ill-will (i), in order to 
succeed. It is not for the defendant to prove that his belief 
was founded on reasonable grounds,, and there is no differ- 


1, 70 L. J. K. B, 455, G, A. 
Quaere as to writing on a post-card 
in a more or generally under- 
stood foreign tongne. As to the 
presumption (of fact, but a jjretty 
strong one) that a post-card is read 
by some one before it reaches the 
addressee, Huth v. Euth [1915] 
3 K. B. 32, 39, 84 L. J. K. B, 
1307, C. A. 

(/) WiUiamson v. Fyeep (1874) 
L. it. 9 C. P. 393, 43 L. J. C. P. 
IGi. 


{g) Pitiard v. Oliver [1891] 1 
Q. B. 474, 60 L. J. Q. B. 219, C. A. 

(/i) Eebditch v. Maollwaine 
[1894] 2 Q. B. 54, 63 L. J. Q. B. 
587, C. A. 

(i) A statement made recklessly 
under -tlie influence of e,g. gross 
prejudice against the plaintiS^s 
occupation in general, though with- 
out any i)ersonal hostility towards 
him, may be malicious: Ito^sl 
Aq'ua'Hum Society v. Parkinson 
[1892] 1 Q. B. 431, 61 L. J. Q. B. 
409, C. A. 
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ence in this respect between different kinds of privileged 
communication (k). To constitute malice there must be 
something more than the absence of reasonable ground for 
belief in the matter communicated. That may be evidence 
of reckless disregard of truth, but is not always even such 
evidence. A man may be honest and yet unreasonably 
credulous; or it may be proper for him to communicate 
reports or suspicions which he himself does not believe. In 
either case he is wdthin the protection of the rule (Z). It 
has been found difficult to impress this distinction upon 
juries, and the involved language of the authorities about 
“ implied and “ express malice has, no doubt, added to 
the difficulty. The result is that the power of the Court to 
withhold a case from the jury on the ground of a total w^ant 
of evidence has on this point been carried very far (m). In 
theory, however, the relation of the Court to the jury is the 
same as in other questions of mixed fact and law.’’ Similar 
difficulties have been felt in the law of Negligence, as w^e 
shall see under that head. 

“ The spirit and intention of the party are fit to be 
considered by a jury in estimating the injury done to the 
plaintiff; and evidence of this is admissible, notwith- 
standing that it may disclose another and different cause of 
action (n). 

In assessing damages the jury ‘‘are entitled to look at 


•70 Jenoure v. Delmefje [1891] 
A. C, 73, 60 L. k C. 11 
(J. C.); Clark v. lUolynevx (1877) 
S Q. B. Div. 237, 47 L. J. Q,. B. 
230. 

(/) Clark V. Molyneux (1877) 3 
Q. B. Div. 237, 47 L. J. Q. B. 230, 
per Bramwell L. J. 3 Q. B, Div. 
afc p. 244; per Brett- L. J. at 
pp. 247-248; per Cotton L. J. at 


p. 249. 

(;/v) Laughton v. Bishop of 
Sodor and Man (1872) L. It. 4 
P. C. 495, 42 L. J. P. 0. 11, and 
authorities there cited; Spill v. 
Maule (1869) Es.. Ch. L. R. 4 
Ex. 232, 38 L. J. Ex. 138. 

(«) P&anson v. L&maiire (1843) 
o Man. & Gn. 700, 720, 63 R. R. 
447. 
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the whole conduct of the defendant from the time the libel 
was published down to the time they gave their verdict. 
They may consider what his conduct has been before action, 
after action, and in Court during the trial.” And the 
verdict will not be set aside on the ground of the damages 
being excessive, unless the Court thinks the amount such 
as no twelve men could reasonably have given (o). 

A misdirection on any material part of the libel which 
might have influenced the jury in assessing damages is 
ground for a new trial. The Court cannot take on itself 
to say that the misdirection would not have had any influence 
merely because the Court thinks that the jury might still 
have reasonably given the same damages under proper 
direction (p). 

Lord Campbell’s Act (6 & 7 Viet. c. 96, ss. 1, 2^.., as 
amended by 8 & 9 Viet. c. 75, contains special provisions 
as to proving the offer of an apology in mitigation of 
damages in actions for defamation, and payment into Court 
together wdth apology in actions for libel in a public 
print (q). 

Where money has been paid into Court in an action for 
libel, the plaintiff is not entitled to interrogate the defendant 
as to the sources of his information or the means used to 
verify it (r). 

(o') Praed v. Graham (1SS9) 24 
Q. B. Div. 53, 55, 59 L, J. Q. B. 

230. 

0?) Bvatj V. Ford [1S96] A. C. 

44, 65 L. J. Q. B, 213. 

'^q') The Rules of Court of 1875 
had the effect of enlarging and so 
far superseding the latter provi- 
sion; but see now Order *XX1I. 
r. 1, and “ The Annual Practice ” 
thereon. See also 51 52 Viet. 


e. 64, s. 6. “ Inserting an apology 
means effc-ctually inserting it,-' see 
Laione v. Smith (^1858) 3 H. & X. 
735, 28 L. J. Ex. 33, 117 R. 11. 959. 
The plaintiff is entitled to the sum 
paid into Court even if the finding 
of the jury is less favourable to 
him: BiinQi \. Bevoiif ^‘c. Co. 
[1895] 1 Q. B. 211, 63 L. J. 

Q. B. 342. 

O’) Parnell v. Waller (1890) 24 
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A. plaintiff’s general bad repute cannot be i^leaded as part 
of the defence to an action for defamation, for it is nqt 
directly material to the issue, but can be proved only in 
mitigation of damages (s), and then only when justification 
has been pleaded {t). 

We have already seen (u) that an injunction may be 
granted to restrain the publication of defamatoiy matter, 
but, on an interlocutory application, only in a clear case (a?), 
and not where the libel complained of is on the face of it 
too gross and absurd to do the plaintiff any material 
harm (y). Cases of this last kind may be more fitly dealt 
with by criminal proceedings. 


Q. B. D. 441, 52 L. J. Q. B. 125. 
See further as to the limits of in- 
terrogatories, Whittal'Cf V. Scar- 
hoi'oHfjh Pos,t N eu'a paper Co. 
[1896] 2 Q. B. 148, 65 L. 5. Q. B. 
564, C. A,, overruling Parnell v. 
Walter on another point; Elliott 
V. Garrett [1902] 1 IC. B. 870, 71 
L. J. Iv. B. 415, C. A.; White if 
Co. V. Credit llejovm Ai^socn, 
[1905] 1 K. B. 653, 74 L. 5. K. B. 
422, Phjiuoifth ^c. Soo. v. 

Traders* PaUishbig Assocn. [1906] 
1 K. B. 403, 75 L. J. K. B. 259, 
Lule-hamael v, Odhams [1920] 1 
K. B. 135, 88 L. J. K. B. 1161, all 
in C. A. As to fisMng ” inter- 


rogatories, Barham v. Lord Hunt- 
xmjfieia [1913] 2 K. B. 193, 82 
L. 5. K. B. 752, C. A. 

(s) Wood V. Durham (1888) 21 
Q. B. D. 501, 57 L. J. Q. B. 547. 

(t) Scott V. Sampson (1882) 8 
Q. B. D. 491, 502, 505. 

(ti) Bonnard v. Perryman [1891] 
2 Ch. 269, 60 L. J. Ch. 617, C. A. 
p. 195, above; for a later example 
of injunction granted, see Collard 
V. Marshall [1892] 1 Ch. 571, 61 
L. J. Ch. 268. 

(x) Bonnard v. Perryman^ last 
note. 

iy) Salomons v. Knight [1891] 
2 Ch. 294, 60 L. J. Ch. 743, C. A. 
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CHAPTEE VIII. 

WRONGS OF FRAUD, BAD FAITH, AND OPPRESSION. 


I. — Deceit, 

In the foregoing chapters \ve dealt with wrongs affecting 
the so-called primary rights to security for a man’s person, 
to the enjoyment of the society and obedience of his family, 
and to his reputation and good name. In these cases, excep- 
tional conditions excepted, the knowledge or state of mi adL 
o f the person violating the right is not material f or deter- 
mining his legal respo nsibility. This is so even in the law ‘ 
of defaination^ as we have just seen, the old-fashioned use 
of the word “malice” notwithstanding. We now come to 
a kind of wrongs in which either a positive WTongful 
intention, or such ignorance or indiff’ercnce as amounts to 
guilty recklessness (in Eoinan terms either dolus or culpa 
lata) is a necessary element; so that liability is founded not 
in an absolute right of the plaintiff, but in the unrighteous- 
ness of the defendant. 

The wrong called Deceit consists in leading a man into 
damage by wilfully or recklessly causing him to believe 
and act on a falsehood. It is a cause of action by the 
common law (the action being an action on the case founded 
on the ancient writ of deceit) {a), which had a much nar- 
rower scope: and it has likewise been dealt with by courts 


(a) F. N. B. 95 E. sqq. 



282 WRONGS OF FRAUD, BAD FAITH, AND OPPRESSION. 

of equity under tlie general jurisdiction of the Chancery in 
matters of fraud. The principles worked out in the two 
jurisdictions are believed to be identical (&), though there 
may be a theoretical difference as to the character of the 
remedy, which in the Court of Chancery did not purport to 
be damages but restitution (c).. Since 1875, therefore, we 
have in this case a real and perfect fusion of rules of common 
law and equity which formerly \vere distinct, though parallel 
and similar. 

The subject has been one of considerable difficulty for 
several reasons. 

First, the law of tort is here much complicated with the 
law of contract. A false statement may be the inducement 
to a contract, or may be part of a contract, and in these 
; capacities may give rise to a claim for the rescission of the 
contract obtained by its means, or for compensation for 
breach of the contract or of a collateral warranty. A false 
statement unconnected with any contract may likewise create, 
by way of estoppel, an obligation analogous to contract. 
And a statement capable of being regarded in one or more 
of these ways may at the same time afford a cause of action 
in tort for deceit. “ If, when a man thinks it highly prob- 
able that a thing exists, he chooses to say he knows the thing 
exists, that is really asserting what is false:_ it is positive 
.fraud. That has been repeatedly laid down. ... If you 
choose to say, and say without inquiry, ‘ 1 warrant that,' that 
is a contract. If you say, ‘ I know it,’ and if you say that in 
order to save the trouble of inquiring, that is a false repre- 
sentation— you are saying what is false to induce them to 
act upon it ” (<^). 

(b) See per Lord Chelmsford, (d) Lord Blackburn, v. 

L. R. 6 II. L. at p. 390. Campbell (1880) 5 App. Ca. (Sc.) 

(c) See pp. 195, 196, above. at p. 593. 
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Tlie grounds and results of these forms of liability are 
largely similar, but cannot be assumed to be identical. The 
authorities establishing what is a cause of action for deceit 
are to a largo extent convertible vdth. those ■ which define- 
the right to rescind a contract for fraud or misrepresentation, 
and the two classes of cases used to be cited without any 
express discrimination. We shall see however that dis- 
crimination is needful. 

Secondly, there are difficulties as to the amount of actual 
fraudulent intention that must be proved against a defendant. 
A man may be, to all practical intents, deceived and led into 
loss by relying on words or conduct of another which did not 
proceed from any set purpose to deceive, but perhaps from 
an unfounded expectation that what he stated or suggested 
would be justified by the event. In such a case it seems 
hard that the party misled should not have a remedy, and 
yet there is something harsh in saying that the other is 
guilty of fraud or deceit. An over-sanguine and careless 
man may do as much harm as a deliberately fraudulent one, 
but the moral blame is not equal. Again, the jurisdiction 
of courts of equity in these matters has always been said 
to be founded on fraud. Equity judges, therefore, were 
unable to frame a terminology wffiich should clearly 
distinguish fraud from culpable misrepresentation not 
amounting to fraud, but having similar consequences in 
law: and on the contrary they w^ere driven, in -order to 
maintain and extend a righteous and beneficial jurisdiction, 
to such vague and confusing phrases as constructive fraud ’’ 
(though no worse in point of form than constructive posses- 
sion), or conduct fraudulent in the eyes of this Court.'' 
Thus they obtained in a cumbrous fashion the results of 
the bolder Eoman maxim culpa lata dolo aequiparatiir . The 
results were good, but, being so obtained, entailed the cost 
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of much laxity in terms and some laxity of thought. Of 
late years there has been a reaction against this habit, whole- 
some in the main, but not free from some danger of excess. 

Legal fraud '' is an objectionable term, but it does not 
follow that it has no real meaning (e). One might as well 
say that the common counts ” for money had and received, 
and the like, which before the Judicature Acts were annexed 
to most declarations in contract, disclosed no real cause of 
action, because the “ contract implied in la\v ” which they 
supposed was not founded on any actual request or promise. 

Thirdly, special difficulties of the same kind have arisen 
with regard to false statements made by an agent in the 
course of his business and for his inincipars purposes, but 
without express authority to make such statements. Under 
these conditions it has been thought harsh to hold the prin- 
cipal .answerable; and there is a further aggravation of 
difficulty in that class of cases (perhaps the most important) 
where the principal is a corporation, for a corporation has 
been supposed not to be capable of a fraudulent intention. 
We have already touched on this point (/); and the other 
difficulties appear to have been surmounted, or to be in the 
way of being surmounted, by our modern authorities. 

Having indicated the kind of problems to be met with, 
Ave proceed to the substance of the law. 

To create a right of action for deceit there must be a 
statement made by the defendant, or for wdiich he is 
answerable as principal, and with regard to that statement 
all the following conditions must concur: 

•(>) See per Lord Bramwell, culties may be said to have cnl- 
TFeir v. Bell, 3 Ex. D. at p. 243; minated in Vd^l v. Atherton 
Derry v. Peek, 14 App. Ca. at (1861) 7 H. & N. 172, 30 L. J. 
P- 346. Ex. 337, 126 R. R. 383, where 

(/) P. 59, above. The diffi- the Court was equally divided. 



DECEIT. 


285 


(a) It is untrue in fact, 

:'b) The person making the statement, or the person re- 
sponsible for it, either knows it to be untrue, or is 
culpablr ignorant (that is, recklessly and con- 
sciously ignorant) (g) whether it be true or not. 

(c) It is made to the intent that the plaintiff shall act 

upon it, or in a manner apparently fitted to induce 
him to act upon it (Ji), 

(d) The plaintiff does act in reliance on the statement in 

tlic manner contemplated or manifestly probable, 
and thereby suffers damage (i). 

There is no cause of action without both fraud (A’) and 
actual damage; the damage is the gist of the action (/). 

And according to the general principles of civil liability, 
the damage must be the. natural and probable consequence 
>.,of ,the plaintiff’s action on the faith of the defendant’s 
statement. 

(e) The statement must be in writing and signed in one 

class of cases, namely, where it amounts to a 
guaranty: but this requirement is statutory, and 
as it did not apply to the Court of Chancery, does 
not seem to apply to the High Court of J ustice in 
its purely equitable jurisdiction. 

Of these heads in order. 

(a) A statement can be untrue in fact only if it purports 


(a) Lord Herschell, v. 

Peel' (1889) 14 App. Ca. at» 
p. 371. 

(h) See Polhill v. Walter (1832 ) 
3 B. & Ad. 114, 123, 37 B, R, 
344, 351. 

(0 Cp. for the general rules 
Lord Hatherley (then Wood V.-C,), 
Barry v. Cro^'key (1861) 2 J, & H. 
at pp. 22-3, approved by Lord 
Cairns in Peel^ v. Guruey, L. R. 6 


H. L. at p. 413; Bowen L. J., 
Bdyinfjfon v. TUzmaurice (1885) 
29 di. Div. at pp. 481-2; and 
Lindley L. J., HwHh v. OhadvHeJ: 
(1882) 20 Ch. Div. at p. 75. 

(AO Berry v. Peeh (1889) 14 
App. Ca. 337, 374, 58 L, J. Ch. 
864. 

(1) Lord Blackburn, 8mith v. 
Chadwick (1884) 9 App. Ca. at 
p. 196. 
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to state matter of fact. A promise is distinct from a state- 
ment of fact, and breach of contiuct, whether from want of 
power or of will to perform one's promise, is a different thing 
from deceit. Again, a mere statement of opinion or in- 
ference, the facts on which it purports to be founded being 
notorious or equally known to both parties, is different from 
a statement importing that certain matters of fact are within 
the particular knowledge of the speaker. A man cannot hold 
me to account because he has lost money by following me 
in an opinion which turned out to be erroneous. In par- 
ticular cases, how^ever, it may be hard to draw the line 
between a mere expression of opinion and an assertion of 
specific fact(m). And a man’s intention or purpose at a 
given time is in itself a matter of fact, and capable (though 
the proof be seldom easy) of being found as a fact. The 
state of a man’s mind is as much a fact as the state of his 
digestion” {n). It is settled that the vendor of goods can 
rescind the contract on the ground of fraud if he discovers 
wdthin due time that the buyer intended not to pay the 
price (o). 

When a prospectus is issued to shareholders in a company 
or the like to invite subscriptions to a loan, a statement of 
the purposes for which the money is wanted — in other words, 
of the borrower’s intention as to its application — ^is a material 


(>«) Compare Pasley v. Freeman 
(1789) 3 T. R. 51, 1 R. R, 634, with 
B.aycraft v. Cream (1801) 2 East 
92, 6 R. R. 380, where Lord 
Kenyon’s dissenting judgment may 
be more acceptable to the latter- 
day reader than those of the. 
majority. 

(«) Bowen, L. J., 29 Ch. Div. 
483. 

(o) Cloughs. L. N. IF. R. 
Co. (1871) Ex. Ch. L. R. 7 Ex. 


26, 41 Jj. J. Ex. 17; cp. per 
IMellish L. J., Ex parte WhiiLalcer 
(1875) L. R. 10 Ch. at p. 449. 
On principle an action of decoit 
should also lie ; but this is a specu- 
lative question, as if rescission is 
impracticable, and if the fraudu- 
lent buyer is worth suing, the 
obviously better course is to sue on 
the contract for the price. See 
however IVilliamson v. Allison 
(1802) 2 East 446. 
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statement of fact, and if untrue may be ground for an action 
of deceit (p). The same principle would seem to apply to a 
man's statement of the reasons for his conduct, if intended 
or calculated to influence the conduct of those w'ith whom he 
is dealing [q): as if an agent employed to buy falsely names, 
not merely as the highest price he is willing to give, but as 
the actual limit of his authority, a sum lower than that' 
which he is really empowered to deal for. 

A representation concerning a man’s private rights, though 
it may involve matters of law, is as a whole deemed to be a 
statement of fact. Where officers of a company incorporated 
by a private Act of Parliament accept a hill in the name of 
the company, this is a representation that they have power 
so to do under the Act of Parliament, and the existence or 
non-oxistence of such power is a matter of fact. Suppose 
I were to say I Iwe a pri\’ate Act of Parliament which gives 
me power to do so and so. Is not that an assertion that I 
have such an Act of Parliament? It appears to me to be 
as much a representation of a matter of fact as if 1 had 
said 1 have a particular bound copy of Johnson’s Dic- 
tionary (r). A statement about the existence or actual 
text of a public Act of Parliament, or a reported decision,, 
would seem to be no less a statement of fact. With regard 
to statements of matters of general law made only by im- 
plication, or statements of pure propositions of law, the rule 


Cp) Bdglngiovi, v. 'Fitzmaurice 
(13S4) 29 Ch. Div. 459, 55 L. J. 
Ch, 650. 

( €() It is submitted that the con- 
trary opinion given in V ernoyi v. 
Kegs (1810) Ex, Ch. 4 Taunt. 488, 
11 E. 11. 499, can no longer be 
•considered law: see 11 E. B. 
Preface, vi. and 3J.r. Campbeirs 
note at p. 505. 


(r) West London Commercial 
BanJ: v. Kitson (1884) 13 Q. B. 
Biv. 360, per Bowen L. 3 . at 
p, 363, 53 li. J. Q. B. 345. CJp. 
FirhanJis Executors v. Jlumphregs 
(1886) IS Q, B. Div. 54, 56 L. J. 
Q. B. 57 (directors^ assertion of 
subsisting authority to issue de- 
bentures). 
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may perhaps be this, that in dealings between parties who 
have equal means of ascertaining the law, the one will not 
be presumed to rely upon a statement of matter of law 
made by the other (s). It has never been decided whether 
proof of such reliance is admissible; it is submitted that 
if the case arose it could be received, though with caution. 
Of course a man will not in any event be liable to an action 
of deceit for misleading another by a statement of law, 
however erroneous, which at the time he really believed to 
be correct. That case would fall into the general category 
of honest though mistaken expressions of opinion. If there 
be any ground of liability, it is not fraud but negligence, 
and it must be shovm that the duty of giving competent 
advice has been assumed or accepted. 

It remains to be noted that a statement of which every 
part is literally true may be false as a whole, if by reason 
of the omission of material facts it is as a whole calculated 
to mislead a person ignorant of those facts into an infei'ence. 
contrary to the truth (^). “ A suppression of the truth may ’; 

amount to a suggestion of falsehood ’’ (m). 


(b) As to the knowledge and belief of the person making 
the statement. 

He may believe it to be true (cr). In that case he incurs 
no liability, nor is he bound to show that his belief was 
founded on such grounds as would produce the same belief in 


(s) This appears to be the real 
ground of RasMall v. Ford (1806) 
L. E. 2 Eq. 750, 35 L. J. Ch. 769. 

(i) “ There must, in my opinion, 
be some active misstatomont of 
fact, or at all events such a partial 
and fragmentary statement of fact 
as that the withholding of that, 
which is not stated makes that 


which is stated absolutely false:” 
Lord Cairns, L. E. 6 H. L. 403. 

(w) Stc^cart v. Wyoming JRanche 
Co. (1888) 128 U. *S. 383, 388. 

(a?) ColUm V. Evans (1844) Ex. 
Ch. 5 Q. B.. 820, 13 L. J. Q. B‘. 
180, 64 E. E. 656. Good and 
probable reason as well as good 
faith was pleaded and proved. 
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aprudeiif and eompoteiit man exu-opt so fai* as tlio absence 
of reasonable cause mav tend to the inference that there was 
not any real belief. An lionest though dull man cannot be 
held gnilty of fraud any more than of " express malice/' 
although there is a point beyond which courts will not believe 
in honest stupidity. If an untrue statement is made/' 
said Lord Chelmsford, "founded upon a belief which is 
destitute of all reasonable grounds, or which the least inquiry 
would immediately correct. I do not see that it is not 
fairly and correctly characterized as misropresentavion and 
deceit '' (£*}; Lord Cran worth preferred to say that such cir- 
cumstances might be strong evidence, but only evidence, that 
the statement was not really believed to be true, and any 
liability of the parties “ would be the consecjuence not of 
their having stated as true what they had not reasonable 
ground to believe to be true, but of their having stated as 
true what they did not believe to be true " {a). Lord Cran- 
worth’s opinion has been declared by the House of Lords (6), 
reversing the judgment of the Court of Appeal (c), to be 
the correct one. The ground upon which an alleged 
belief was founded” is allowed to be ‘"a most important 
test of its reality” (dl); but if it can be found as a fact 
that a belief was really and honesth' held, whether on 
reasonable grounds or not, a statement embodying that belief 
cannot render its maker liable in an action for deceit (e), 


(ij) Taylor v. Ashion (1S43) 11 
M. k W, 401, 12 D. J. Ex. 363, 
63 R, R. 635, but the actual deci- 
sion is not consistent with the doc- 
trine of the modern cases on the 
dutie.i of directors of compani*3s. 
See per Lord I-Terschell, 14 App. 
Ca. at p. 375. 

(r) Western BmiJc of Scotland v. 
Addie (1867) L. R. 1 Sc. at p. 162. 
(rt) lb. at p. 168. 

P. — T. 


(Jj) iJei’ry v. Peek (1S89) 14 
App. Ca. 337, 58 L. J. Ch. 864. 

ic) Peek V. Perry (1387) 37 Ch. 
Div. 541, 57 L. Ch. 347. 

ul) Lord UersehcU, 14 App. Ca. 
at p. 375. 

(ej Aoc. Glasier v. Rolls (1889) 
42 Ch. Div. 436, 58 L. J. Ch. 820; 
Loic V. Bouverie [1891] 3 Ch. 82, 
60 L. J. Ch. 594, C. A. 


19 
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however grossly negligent it may be, and however mischie- 
vous in its results (/). 

1 gave reasons elsewhere at the time {g) for thinking this 
decision of the House of Lords an unfortunate one. It 
would be out of place to repeat those reasons hero. But it 
,inay bo pointed out that the reversed opinion of the Court 
of Appeal is supported by a considerable proportion of 
American judicial opinion, though there are also many 
decisions to the contrary. Some years after the decision 
of Demy v. Peelc^. the Supreme Court of the United States 
said that “ a person who makes representations of material 
facts, assuming or intending to convey the impression that 
he has adequate knowledge of the existence of such facts, 
when he is conscious that ho has no such knowledge,^’ is 
answerable as if he •actually’' knew' them to be false — which 
is admitted everywhere — and then went on to say that a 
vendor or lessor may be held guilty of deceit by reason of 
material untrue representations '' in respect of his own busi- 
ness or property, the truth of which representations the 
vendor or lessor is bound and must be presumed to 
know "(Ji). This latter step appears to be precisely that 
which in this country the Court of Appeal was prepared, 
but the House of Lords refused, to take. | 

In England, on the contrary, “ negligence, however great, v 
does not of itself constitute fraud ” (i), nor, it seems, even 


(7) Le Lievre v. Gould [1893] 
1 Q. B.. 491, 62 L. J. Q. B. 353, 
C. A. (imtvue certificate negli- 
gently given by a builder who owed 
no special duty to tlie plaintiff). 

(o') D. Q. R. V. 410; for a dif- 
ferent view see Sir William Anson, 
ih. vi, 72. 

(Ji) LeliUjh Zinc and Iron Co, 
V. Bam ford (1893) 150 U. S. 665, 
673. For other references seei 


Street, Foundations of Legal 
Liability, i. 400, 407; Willisfconj 
Liability for Honest Alisropre- 
sontation,” Harv. Law Rev. xxiv. 
415. Prof. Willisfton shows how 
difficult it is to harmonize the rule 
in Dernj v. Peek with the settled 
doctrine of estoppel and warranty. 

(i) [1893] 1 Q. B. at p. 498, per 
Lord Esiier. 
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oast upon the defendant the burden of proving actual belief 
in the truth of the matter stated (i). Even the grossest 
carelessness, in the absence of contract, will not make a 
man liable for a false statement without a specific finding 
of fact that he knew the statement to bo false or was reck- 
lessly ignorant whether it was true or false (k). 

Perhaps it would have been better on principle to hold 
the duty in these cases to bo quasi ex eoniradu, and evade 
the barren controversy about “ legal fraud/’ One who 
makes a statement as of fact to another, intending him to 
act thereon, might well be held to rcc|uest him to act upon 
if; and it might also have been held to bo an implied 
term or warranty in every such request that the party 
making it has some reasonable ground for believing what 
he aiErms; not necessarily sufficient ground, but such as 
might then and there have seemed sufficient to a man of 
ordinary understanding. This would not have been mono 
artificial than holding, as the Exchequer Chamber was once 
prepared to hold, that the highest hmia fide bidder at an 
auction, advertised to be without reserve, can sue the 
auctioneer, as on a contract that the sale is really without! 
reserve, or that he has authority to sell without reserve (?). 

Such a development would have been quite paiallel to 
others which have taken place in the modern history of tha 
law. No one now regards an express warranty on a sale 
otherwise than as a matter of contract; yet until the latter 
part of the eighteenth century the common practice was to 
declare on such warranties in tort (m) . But it seems now 

(0 [1893] 1 Q. B. at p. 49S,per 1 E. & B. 309, 29 L. J. Q. B. 14, 
Lord Esher. 117 R. R. 227. 

(h) See judgments of Lindley (m) WiUiamaon v. Allison 
and Bowen L. JJ. in Angus v. (1802) 2 East 446, 451. There is 

Cliford [1891] 2 Oli. 449. an example as late as 1841, Brown 

Q) Warlow v. llarrison (1859) v. Bdffington, 2 Man. & Gr. 279, 58 

19 ( 2 ) 
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too late, at all events in this country, to follow such a line of 
speculation (n). 

It has been suggested that it would bo highly incon- 
venient to admit '' inquiry into the reasonableness of a b-elie.C 
admitted to be honestly entertained (oj. I cannot soo that 
the inquiry is more difficult or inconvenient than that whiolj 
constantly takes place in questions of negiigence, or tlral 
it is so difficult as those which arc necessary in cases of mali- 
cious prosecution and abuse of privileged comnumicationH. 
Besides, we do not admit beliefs to be honest first and ask 
whether they were reasonable afterwards. 

If, having honestly made a representation, a man discovers 
that it is not true bef ore the other party has acted upom it„ 
what is his position? It seems on j)rinciplo that, as the 
offer of a contract is deemed to contimio till revocation o£L“ 
acceptance, here the representation must bo taken to be con- 
tinuously made until it is acted ui)o.a, so that from the 
moment the party making it discovers that it. is false and, 


R. R. 408. The explanation is 
concisely given in a judgment of 
the SupTcino Court of the U. S. 
by Holmes J., F. X. (?raiH Shoo 
Co, V. Lainl (1909) 212 U. S. 445, 
449: *^No doubt at common law 
a false atatoment as to present facta 
gave rise to an action of tort, if the 
statement was made at the risk of 
the speaker, and led to harm. But 
ordinarily the risk was not taken 
by the speaker unless the state- 
ment was fraudulent, and it was 
precisely because it was a warranty, 
that is, an absolute undertaking by 
contract that a fact wa.s true, that 
if a warranty was alleged it was 
not necessary to lay the 
cp. the same learned judge’s re- 
marks as a member of the Supremo 


Court of Ma.ssachusotts, Nnnh v. 
MimtoKoti't Title Insuvmioe and 
Tnm Vo. (1895) 103 Masrf. 571, 
587. Wc need not remind the 
learned reader that the juition of 
assumpsit itself wtw originally an 
action ou the case for dcocut in 
breaking a promi.so to the pro- 
misee’s damage; J. B. Ames in 
Harvard Law Rev. ii. 1, 53 (repr. 
Essays in Anglo-Ain, l^cgal 
History, iii. 259). 

(?0 Mr. Street (Foundations oT 
Legal Liability, i. 405) thinks it 
may be po^aaiblo to extend the 
doctrine of implied warranty in 
America in the way suggested. 

(o) Sir W. Anson, L. Q. R. vi. 
74. 
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having tlio means oi eommuiiicating* thc^ truth to ilio other 
party, omits to do so, lie is in point of law makijig la false 
rc])resentatioii with knowiodgo of its untruth. And such 
has been declared to be the rule of the Court of Chajicerj 
for the purpose of setting aside a detTl. The case is ]i,ot 
at all varied by tlie circumstance that tlio untrue representa- 
tion, or any oE'tbe uiitruo reprosimtations, may iji tlie lirst 
instance have been the resiult of innocent error. If, aften* 
the error has been discovered, the party wlio lias innocently 
made the ihcorrect representation suffers the other party to 
eontinue in error and act on the belief that no mistake has 
been made; this from the time of the discovery becomes, in 
the contemplation of this Coiurt, a fraudulent misrepresenta- 
tion even though it was not so originally ’’ (p). Wo do not 
know of any authority against this being the true doctriuo 
of common law as wtdl as of eqiuity, or as applicabh^ to an 
action for deceit {q) as to the seiling aside of a (‘()utra.c.t or 
conveyance. Analogy seems in its favaur (r). Siiau' tlu^ 
Judicature Acts, however, it is sullicient Tor English pur- 
poses to accept the doctrine from eqiuity. Tlu' saano iTile 
holds if the roprosi'ntaiion was titue wlicn lirst made, but 
ceases to be true by reason of some evemt within the know- 
ledge of the party making it and not within the kuowh^dgo 
of the party to whom it is made (.^). 


('p) Jief/nrll v. Sprye (1852) 1 
D. M. G. ()O0, per Lord Oranwortli 
at pp. 708, 709: cp. Je^scl Al. IL, 
li&df/rai'e v. ILiml (1881) 20 Cli. 
Div. 12, 13, 51 L. J. Ch. 113. 

((7) The e.xtra-jutlidal remarjes 
of Cotton and Jainos L. JJ. in 
Ar'kic right \. yewhold (1881) 17 
Oi. Div. 301, 325, 329, arc how- 
ever against this. 

(V) Coinparothe doctrine of (’on- 
tiniiou'^ taking in trespass do 7)onh 
ahpor tails j which is carried out to 


graver cojLso(pieiu?os in tln^ cniuiunl 
Jaw. Jtvjscl .M. n. awsunicd tluM 
coimnuu law rule to bo in some way 
narrower than that ol! otpiity (20 
Ch. Div, 13), but this was an extra- 
judicial dictum; and sot) i)or Bowen 
\'j. J., 3't ('h. Div. at p. 591, de- 
clining to accept it. 

(if) Traill v. Baring (18()1) t 
D. J. S. 318, i4() 1i. \i. 334; the 
dilKculty of making out how there 
wa3 any representation ot‘ fact in 
that case as distinguished from a 
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On the other hand if a man stafes as fact what he does 
not believe to be fact, he speaks at his peril; and this whether 
he knows the contrary to be true or has no knowledge of 
the matter at all, for the pretenae of having certain infor- 
mation which he has not is itself a deceit. “ He takics 
upon himself to warrant Ms iown belief of the truth of t;h,at 
which he so asserts (f). If persons take upon thouiscdves 
to make assertions as to winch they ai'e • ignorant whctlier 
they are true or untrue, they must, in a civil point of 
view, be held as responsible as if they had asserted that 
which they knew to be .untrue ” (^c). These dicta, one of 
an eminent common law judge, the other of an eminent 
chancellojr, are now both classical; their direct application 
was to tlie repudiation of contracts obtained by fraud or 
inisropreseiitatioin, but they state a principle which is wudl 
nndersto/od to include liability in an action deexut (;r). 
The ignorance referred is conscio^us ignorance, the stali.^ 
of mind of a man who asserts his belief in a fact ‘‘ when lie 
is conscious that ho knows not whether it bo true or IVilsie 
and when he has tliereforc no such belief ” (y). 

With regard to transactions in .which, a more or l<‘ss 
stringent d,uty of giving full and correct iiiforjunl.ion (uol 
merely of abstaining from falsehood or conccaliuenl. e(pii va- 
lent to falsehood) is imposed on one of the parties it 


promise or condition of a contract 
is noi. material to the x^^csont 
purpose. 

(i) Maule J., Bvmis v. Edmomls 
(1853) 13 C. B. 777, 786, 22 L. J. 
C. P. 211, 93 R. R. 732, 739. 

(ie) Lord Cairns, Mver 

Silver Minincf Co. v. Smith (1869) 
L. R. 4 H. L. 64, 79, 39 L. J. Oh. 
849. See per Sir J. Hanneii in 
EeeJc V. Derry, 37 Cli. Div. at 
p. 581. Even Lord Brainwell 


allows Lord Cairns's dii'tmn I’l t 
App. Ca. at x>. 351). 

(rr.) Taylor v. Aa/ifon (l<St‘}; II 
M. cV, W.'401, 12 h. J. F.V, 363, 63 
R. R. 635; Edyinyton v. Fit:> 
■maurlco (1885) 29 (.3j. .Div. -loil, 
479, 481, 55 L. J. Ch. 650; op. 
Smith V. Chudmvh (1884) 9 
Ca. at p. 190, per I/ord Stdlxjrin^ 
(?/) Ix)rd Herscholl, Ihrry v. 
Tech, 14 Ax)x). Ca. at j). 371. 

(s) There is some learned 
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mav be do.ubtecl wliothoL- au obli«-atioii of this kind, annexed 

ju O 

by law to pailic,nlar classes of coulraets (;an over be Irf.'aled' 
as independent ot‘ oontraet. If a nusnipivstaitation by a 
vendor of real property, for example, is wilfiullv or rt^ek- 
lessly false, it comes within the geiKjral de.scri]>tion of decun't. 
B'ut there are errors oi‘ mere iiiadvcrtcMico wliieh c'onsl a.ntlv 
siillice to avoid contrat'ts of th(‘so kinds, a.nd in siiclii cases 1 
do not think an aetio-n for dcce.it (or the analogous suit in 
equity) is known to have been maijitained. Since Derry v. 
Peck it seems clear that it could not b('. As regards these 
kinds of contracts, therefore — but, it is submitted, these 
only — the right of action for misroproseiitation as a wrong 
is not Go-extensivo with the right of rescission. In some 
cases compensation may be recovered as an exclusive or alter- 
native remedy, but on dilTorent grounds, and subject to the 
special character and terms of the contract. There remains 
the special duty attaelvod hy courts ol! equity to tidiiciary 
relations such as tliat of solicitor and client, tiueh duties 
are independent of the («)mnH>n law rules as to actious in 
tort, and are not ahected by Dr^rry v. Pc^ek {a). 

In the absence ot* a positive duty to givi* cornad, infoir- 
mation or full and coiTcct answers to impiiry, a,nd. in tlie 
absence of fraud, there is still a limib'd class ol! cast's in 
which a man may bo held to make g-ood his statement on 
the ground of estoppel. Until quite lab'ly it was supposed 
to bo a distinct rulcj ol: ecpiity that a man who ha.s mis- 
representod, in a matter of busiiuss, l^icis which wiu*(' 
specially within Ills knowledge cann-ot, hi‘ licanl lt> say that 
at the time of making his stateimuit he T'orgoj l.lifjsi* faers. 

opinion and Home siiow td' aullio- ddo; Tuntt^r v. (fvv.rn | 185)5 1 2 Ch. 
rity for holding' that this is the rule 205,1)4 Jj. 5. (Ui. 5Iil). 

of equity as regards all contracts: [n) A'oe/o;* v. Lord .Is/ihfnOtn 

I cannot accejit this view, Scj) [ 15)1.4] A. C. 5)112, 83 L. J . C'li. 784. 
3 Encyel. Laws of Eng, 2ii(i cd. 
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Blit since Derry v. Peek {b) this is not the rule of Englisli 
courts. There is no general duty to use care, niiicli or little, 
in making statements of fact on which otlier persons are 
likely to aot(c). If there is no contract aucl no l)re.a(jh 
of specific duty, nothing short of fraud ox' cstopjx?! will 
suffice. And we have to rciuembor that estoppel does jiot 
give a cause of action hut only supplies a kind of nrtilieial 
evidence (d). One of the cases hitherto relied on for the 
siupposed rule (e) can be supported on the ground of estoppel, 
but on that ground only; a later and apparently not loss 
considered and authoritative one (/) may possibly bo 
siupported by a leather extensive conception of implit'd 
warranty {g). 

Ill short the decision of the House of Lords in Drrrg 
V. Peali, as received and applied by the (knirt of .Apj)riil, 
is that even the grossest carelessness in stating ina.teria,! 
facts is not equivalent to fraud, and cannot he naadc 
by varying the name of the cause of action; and tlie substaina' 
of the decision is not altered by the results turning out; to , 
be of wider scope, and to have more cflVct on otluM* (lociriin's 
supposed to bo .siottled, than at (he time was up))r(‘IieM(h‘(l by a. 
tribunal of wlioi^e acting members not ou<‘ had any \v<n*k- 
ing ncquaintance witli courts of equity. 


fV;) 14 App, Ca. 337, 58 L. T. 
Ch, S()4. 

(c) Auffiis V. OUford 1 1891 ] *2 
Ch. 449, (50 L. J. Oh. 443, C. A., 
Le Llvvre v. Ootdd [18931 1 Q- tO 
491, 02 L. 5. Q, B, 353, C. A. 
Prof. Jeremiah Smith, of 1 larva rtl 
Univci^sity, thinks the Court of 
Appeal might liave dis.tingui.shetl 
this class of cuse^ from JOcyn/ v, 
Veeh (Marv. Law Rov. xiv, 184). 
His remarks deserve careful atten- 
tion in those jurisdictions wlzere 
the question is not concluded. 


(f/) Loit' V. lloi(vniv. I 1891 | 3 

Ch. 82, ()0 L. ;r. vh, c. a., 

per Uoweii L. 3. [1.891 j 3 Cii. 
at p. j 05. 

ic) Jiffy roirrn v. (1805) 10 

Ves. 470, 8 M. R. 33, 850, .sc- 
per Liniiley L. 3. [1891 ) 3 Ch. at 

p. 101. 

(f) Alihi V. OrofiiJif!/' (1800) 1 
D. P. J. 518, 125 R. R. 529; Ufr 
V. Jioftveyir, above, per Lind Icy 
L. J. [1891] 3 Ch. at p. 102. 

(V/) Sec per Lord naldatic in 
Sofdofi V. Zord AMitiltm 
A, C. at p. 951. 
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Tlie effects o£ Dernj v. Peek, as regards the particular 
class of company cases to which tho decision imniodiately 
applied, liavo been neutralized by the Directors' Liability 
Act, 1890 (h). As this Act “ is framed to moot a particular 
gricvaiict\ and does not replace an unsound doctrine which 
leads to unfortunate) results by a sounder principle wliich 
would avoid them " (i), we^ have no occasion to do more than 
mention its existence. 

(c) It is not a necessary condition of liability tlrat the 
inisrepreisentation complained of should have beeii made 
directly to the plaintiff, or that the defendant should have 
intended or desired any harm to come to Iiim. It is enougli 
that the representation was intended for liini (o ant iij)()n, 
and that ho lias acted in the manner eontempIattMl, and 
suffered damage which was a natural and ])rol)al)I(' 
quenee. If tlic seller of a gun assiTts that it is tin' work of (a 
iwell-kiiowii maker and safe to use., tlrat, as Ix'tweo.n him 
and the buyer, is a warranty, and the buyer has a (jonqiletei 
remedy in contract if tho ass^ntioii is found untiaie; a,nd 
this will generally be bis Intter remedy, as lie need not tlnai 
allege or prove anything about the dcr(‘JuI'ant\s knowledge; 
but he may none tho less tr(‘,at the warranty, if it bt‘ fraudu- 
lent, as a substantive ground of 'action in tort. If the buy<‘i; 
wants tho. gnu not for bis own us(‘., but for the use nf a ison 
to wliom ho means to give it, and the sidh*r knows t.liis, the 
seller’s assertion is a rcprt‘sentat ion on wbieh be iiit(‘iids 
or expects the buyer’s son to act. And if tlie selLr has 
wilfully or ro(;klossly asserted that which is false, unci the 

(h') 53 &i 54 Viefc. c. (M (now rule as to following property 
re-enacted in tlie C’onipanic-? (Con- (pp, 71, 72, above): CUipel v. 
soliclation) Act, 190$; s. 84). Tho Teach [19171 2 Ch. 108, 80 L. J. 
statutory cause of action is in tort, Cli. 745. 

therefore not available against ('/) JJndlcy on (.’oinpanievS, Olh 
executors unless under the special ed. i. 110. 
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gun, being in fact of inferior and uiisate inanufacture. 
bursts ill the hands of tho purchaser’s son and woniuls Inni, 
the seller is liable to that son, not on lus v\'arrant.y pi or ilien* 
is no contract between them, and no consiLleratiiou lor anv;, 
but for a deceit (k). He meant no other wrong tliaii obtain- 
ing* a bettor price than the gun was worth; [)robal)ly In* 
iiopt'd it would be good enough not to hurst, thougii noi. so 
good as lit* said it was; but ho has put aiiotJier in daiigtu* oj 
life and limb by his falsehood, and he must abide the risk. 

Further, a statement circulated or published in onha* to 
be acted on by a certain class of persons, or at the [)I.(*asiii*i'l 
of any one to whose luiiids it may come, is dei'iiuHl to bo, 
made to that person wjiio acts upon it, Uu)ugh lie may b<*i 
wholly unknown to the issiitu* of the siattmn^Jil . A bill i,s 
prcvsciited for acceptance at a merebant’s ollic.e. Ilo is not 
there, but a friend, not his partner or agent, who does li,vs 
own biisiuess at the same place, is on the spot, and, assiiin- 
ing without inquiry that the hill is drawn and pivsi'iiloil, 
ill the regular course of business, takes u[)on himst'H' lo. 
accept tho bill as agent for the draw('t\ Tlu*reby In* rojn-o- 
sents to every one who may becouiio a Judder oT (lit* bill in 
due course that he has authorit^y to uciHqit; and if lu* bas in. 
fact no authority, and his 'acceptaiicM^ is not raiilitnl ly llu*- 
nominal principal. Ire is liable to an action For doi:eit, lliongb 
ho may have tliougiit his conduct was for the Iiem*!!! of ajl 
parties, and C'xpeoUMl lluit the aeciqilaiice would be ra.t ilii'd i l). 

(/,) Lffiifjri(hje. v. Lcri/ 2 :iikI riicro scu'ias io h:iv(' Ixm-ii. 

i\[. lV: \V. ol9; aiHrmcd (very eviUenc-." i’roiii wliifli tli(‘y 

Ln'eily) in Ex. Ch. 4 M. & W. 338; ini'er such coiuiiumii'ation with the 

4(5 R. R, (589, (595. The jury must (loroi)(h'inl.'.-i autljonty. 

bo taken, it would appi'iir, to have {1) To/ /fill v. Wall a' (1H32; 3 
found that tlie defendant intended D. Ad. 114, 37 R. R. oU. 'Plio 

Ills representation to be commuii!- uioio reeout doc-trine of inijilicd 

cated in substaiieo to the ])laintia‘, warranly wa.^ then unknnwii. 
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Again, the cuiTont time-table ol* a niihvay coinpajiy is a 
reprosontatiou to persons moaiung* to travel by tlie coin[)any’s 
trains that the compan'y will use reasonable Jiligmiej' to 
despatch trains at or al)oiit thi^ stated times lor the staied 
places. If a train which Iras been taken ol! is aJiiioiinced 
as still running, this is a false representation, and (belief 
in its truth on the part of the company's senants being 
out of the question) a person who b'y relying on it has missed 
an appointment and incurred loss may have an action foLr 
deceit against the company (m). Here there is no fraudu- 
lent intention. The default is really a negligent ojiiission; 
apage of the tables should have been cancollod or an erratum- 
slip added. And the negligence conld hardly b(' calli'd gross, 
blit for the inaiiifost impoilance to tlu.‘ puhlit* of lU'eiiriK'v 
ill these aimo<uncements. 

Again, tlie proispectus of a new eompairy, so I'ar lorlh 
as it alleges matters of fact eoncerniug tlu' position and 
projspocts of the undertaking, is a nqjrosenlat.ioii addi'essed. 
tq all persons who may apply for slrares in llu‘ (‘.ouipa.ii'v ; 
but it is not di?omed to be addn^ssiul to p:.\rsons who anni" 
the establisluucut of the company beeouu* punhnsta's of 
shares, at one or more remove's from the original holdt'rs [jn. 


Qm) So Jield luiauiniously in 
De)iiOii V. 6r. N. .It. Co. (ISoli) 5 
E. ^ B. S(jO, 25 J.. J. Q. Jit 129, 
105 11. ii. 335. Jjonl Ciuiipnoll 
C. J., and Wi^liLmiiu J., hold 
(dubil. Cromi)t,-ou J.) llial (lu'n^ 

wiis also a cause o£ aciiou in con- 
tract;. The diJHculty ol’toii felt 

about inauitaininfj an action for 

deceit against a corporation tloos 
not seem to liave occurred to any 
meinbor of the Court. It is of 
course open to argument tiiat us 
to the cause of action in tort this 
case is overruled by Dorvy v. 


/Vc/i, I I App. ('a. 337, oS I.. 3. 
(Ml. 8(31; anti Lo^r v. Iloitrorio 
I 1891 I 3 Cli. 82, {){) L. J. Vh. 591. 
jnccius to point in tlu^ .same ilinw*- 
lion, A man who puts IMirih hy 
inadvcricuc«.* a si-aUMuont. coiil,i'a.i’y 
t-o faclss which ho knows is kardly 
fraudulent .iii the sense of t,ho.siit 
dcci.sions. li would be framl if 
ho persisted in tlie statement after 
havings his attention called to it. 

(II) Veri\'\. itihihoy C.lt573) i,.. ll. 
(3 11, L. 377, 100, 'ill, 13 L. 3. 
Uh. 19. Bui, this docs m>t exempt. 
pi'omotcr.-4 tir direclor.M froui 
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for the office of the prospoctiis is exhausted when once the, 
shares are allotted. As regards those to whom it is addrc'sscd, 
it matters not whether the promoters wilfully use misloading 
language or not, or do or do not expect that the undertaking 
w'ill ultimately be successful. The material question is, 
'' Was there o-r “was there not misrepresentation in point of 
fact? ” (o). Innocent or benevolent motives do not justify 
an unlaw’ful intention in law\, though they are too often 
allo”wed to do so in popular morality. 

(d) As to the plaintiff’s action on the faith of the 
defendant’s representation. 

A. by words or acts represents to B. that a certain slat('i 
of things exists, in order to induce B. to act in a certain 
way. The simplest case is w'hore B., relying wholly on 
A.’s statement, and having no other source ol: information, 
acts in the manner contemplated. This needs no furlhivr 
•comment. The case of B.'s disbelieving and rojoctiiig A.'s 
assertion is equally simple. 

Another case is that A.’s representation is neveu* com- 
municatod to B. Here, tliough A. may Iiavo intendfd to 
deceive B., it is plain that he has not dcceivi^d him; and! 
an unsuccessful attempt to deceive, Iiowever nui;ig]i{(‘.oiis it 
may bo, does not cause danrago, and is not an a.ctiona,h'l.(‘- 
wTong. A fraudulent seller of defective goods who j)a.tehe.s 
up a flaw for the j)urposo of deceiving an inspection 
be said to have thereby df^ceived a buyer who omits to make 
any inspection at all. We should this was an obvious 


liability if they make active ii&e 
of a fraudulent prospectus, at all 
events coupled with new false and 
fraudulent statements, to induce 
persons to buy shares: Attdreics v. 
MocJfford [1896] 1 Q. B. 372, 65 
D. J. Q. B. 302, C. A. 


lo) Lord Cairns, L. 14. 6 11. L. 
at p. 409. Cp. per Lord B lack- 
burn, Smith V. ChadwieJi, 9 Apj). 
Ca. at p. 201; Lord llcrschell, 
Derry v. Peek, 14 App. Ca, at 
pp. 365, 371. 
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proposition, if it had not been judicially doubted (p). TIkv 
buyer may be protected by a condition or warranty, ex]')i‘(,\ss 
or implied b'y law from the nature of tho parti(?ular transac- 
tion; but he cannot complain of a merely potential fraud 
directed against precautions wliieli ho did not use. A fulsc 
witness who is in readiness but is not called is a bud uiaaL 
but he does not commit perjury. 

Yet another case is that the plaintiff has at hand the 
means of testing the defendant’s statement, indicated by 
the defendant himself, or otherwise within the plaintiff’sf 
power, and either does not use them or uses them in a 
partial and imperfect manner. Here it seems plaiisihle at 
first sight to contend that a man who does not use obviou/!=> 
means of verifying the representations made to him do(\s 
not deserve to be compensated for any loss be may imaw 
by relying on them without inquiry. But the grouiid oif 
this kind of redress in not the merit of the plaint iff,, but 
the demerit of the defendant: and it is now settled law that 
one who chooses to make positive assertions without wanuiit 
shall not oxouse himself by saying that the otlier party net'd 
not have relied upon them. Ho must show that his roiuc- 
sentation was not in fact relied upon. In the same spirit 
it is now understood (as wo shall see i,u duo pla(3e) that the; 
defence of contribiitoiy negligence docs not moan that tin* 
plaintiff is to bo punished for his want of caution, hut that 
an act or default of his own, and not the neglig(‘nc(3 (xf tin* 
defendant, was tho proximate camse of his damage, I,f the. 
seller of a business fraudulently overstates tlio uinount of 

(p) JlorefaZl V. Thomas (1S02) Q, B. at p. 005, Tim case wnB a 
1 H. & O. 90, 31 L. J. Ex. 322, peculiar one, but could not 
130 R. Hi. 394:, a case of contract, been otherwise decided, whatever 
ao that a jortiori an action for may now be thought of some of the 
deceit would not lie; dissented dicta, 
from by Cockburn 0. J., L. R. 0 
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rhf ausiiK-ss a:^d returns, and thor^br obtains an oxcossive 
price, ho is to an action for deceit at the suit of the, 

buyer. al:hoaa*h tiic books were accessible to the buyer 
before the sale vras coiicliiacd 

The same principle applies as long as the party substan- 
liullv puts his trust in the representation made to him, even 
if I’lC doL‘S use some observation of his own. 

A cursory view of a house asserted by the vendor to be in 
"ood repair doe.s not preclude the purchaser from complaining 
of .substantial defects in repair which he discovers after- 
wards. The purchaser is induced to make a less accurate 
examination by the representation, which ho had a right to 
believe'" (r). The buyer of a business is not cleinuved of 
redress for misrepresentation of the amount of proiits, 
because he has seen or hold in his hand a bundle of pajDors 
alleged to contain the entries showing those profits (a). An 
original shareholder in a company who W’as induced to apply 
for his shares by exaggerated and untrue statements in the. 
prospectus is not less entitled to relief because facts nega- 
tiving those statements are disclosed by doc'uments referred 
to in the prospectus, which he might have scon by applying 
at the company's office (f). Even an express .undertaking 
by a contracting party to verify all representations for 
himself is construed, if possible, as intended only to cover 
honest mistakes; and if it went farther it would probably 
not be binding {ii). 

(g') Dobell V. Sf evens (1S25) 3 B. damages). 

C. <323, 27 R. R. 441. >.t) Central D. Co. of Venez?iela 

(r) Dae,' V. Hargrave (1805) 10 v. Kiticli (1867) L. R. 2 H. L. 

Yes. at p. 510, 8 R. R. 39 (cross 99, 120, 36 L. J. Ch. 849, per 

suits for spceiftc perforiiianc-e and Lord Chelmsford. A case of tliis 

eoinpensation). kind alone would not prove tliQ 

Detlgrace v. Jlurd (1881) 20 rule as a general one, promoters 

Cli. Div. 1, 51 L. J. Ch. 113 of a company being under a 

C action for specific performance, special duty of full disclosure, 
counterclaim for re5cis.sion and (u) S. Pearson ^ Son v. Dublin 
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In short, nothing will excuse a culpable misrepresentation 
short of proof that it was not relied on, either bccanso the 
other party knew the truth (os), or because ho relied wholly 
on his own investigation, or because the alleged fact did’ 
not influence his action at all. And the burden of this proof 
is on the person who has been proved guil'ty of material 
misrepresentation (jlj). He mav- prove aiij of these things 
if he can. It is not an absolute proposition of law that one 
who, having a certain allegation before him, acts as belief 
in that allegation would naturally induce a man to act. is 
deemed to have acted on the faitli of that allegation. It 
is an inference of fact, and may be excluded by contrary 
proof. But the inference is often irresistible ( 2 :). 

Difficulties may arise on the construction of the statement 
alleged to be deceitful. Of course a man is responsible for 
the obvious meaning of his assertions, but where the meaning 
is obscure it is for the party complaining to show that he 
relied .upon the words in a sense in which they were false 
and misleading, and of which they were fairly capable (a). 
As most persons take the first construction of obscure words 
which happens to strike them for the obviously right and 
only reasonable construction, there must always be room for 
perplexity in questions of this kind. Even judicial minds 
will differ widely upon such points, after full discussion and 
consideration of the various constructions proposed (5). 


Corporation [1907] A. C. 351, 365, 
77 L. J. P. C. 1. 

(.'0 xi man to whom a false 
statement is made throug-h his 
agpent is not deemed to know that 
it is false merely becau&e the 
agent knew it: WelU v. Smith. 
[1914] 3 K. B. 722, 83 L. 3, K. B. 
1614. 

(//) See especially per Jessel 
M. R., 20 Ch. Div. 21. 


(£) See per Lord Blackburn, 
Smith Y. Chadunch, 9 App, Ca. at 
p. 196. 

(a) Smith V. CJutdwich (1884) 9 
App. Ca. 187, 53 L. J. Ch. 
873, especially lord Blackburn’s 
opinion. 

(h') In the ease last cited 
(1881-2) (Pry J., and C. A. 20 
Ch. Div. 27), Pry J. and Lord 
Bramweli decidedly adopted one 
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'e^ Ir has air;.*ady beeii obs<-T‘veJ in g-noral that a false 
reprostntation may at the same tini:* be a promise or term 
of a contraet. In particular it may be such as to aiuouiit 
to, or to bo in the nature ox, a guaranty. Xow by the 
Statute of Frauds a guaranty cannot* be sued on as a 
promise unless it is in writing* and signed by the party 
be charged or liis agent. If an oral guaranty could be 
sued on in tart by treating it as a fraudulent affirmation 
instead of a promise, the statute might be largely evaded. 
Such actions, in fact, WLfro a novelty a century and a quarter 
after the statute had boon passed {c;, much less were they 
foreseen at the time. It was poiiitocl out, after the modem 
action for deceit was established, that the jurisdiction thus 
created was of dangerous latitude (d^l : and, at the time when 
the parties could not be witnesses in a court of common law. 
the objection had much force. By Lord Tenterden's Act, 
as it is commouly called (ie), the following provision w^as 
made: — 

“ Xo action shall be brought whereby to charge any 
person (/) upon or by reason of any representation or assur- 
ance made or given concerning or relating to the character, 
conduct, credit, ability, trade, or dealings of any other 
person ij), to the intent or purpose that such other person 
may obtain credit, money, or goods upon (gr), unless such 


construction of a particular state- 
ment: Lindley L. J. the same., 
though less decidedly, and Cotton 
L. J. another, while Jessel Al. B., 
Lord Selborne, Lord Blackburn, 
and Lord Watson thought it am- 
biguous. 

(c) See th-e dissenting judgment 
of Grose J. in Pnsley v. Freeman 
(1789) 3 T. K. 51, j E. R. 634, 
636, and 2 Sm. L, C. 

(s?) By Lord Eldon in Evam v. 


Eicknell (1801) 6 Ves. 174, 182, 
186, 5 R. R. 245, 251, 255. 

(e) 9 Geo. IV. c. 14, s. 6. 

(/) Including a corporation: 
Banbury v. Bcotk of Montreal 
[1918] A. C. at pp. 708, 714. 

Kif) ‘SVc. It is believed that the 
word ‘"credit” was accidentally 
transposed, so that the true read- 
ing would bo “obtain money or 
goods upon credit:” &ee Lyde v. 
Barnard (1836) 1 M. & W. 101, 
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representation or assurance be made in writing, signed bv 
the partj to be charged therewith/' 

This is something more stringent than the Statute of 
Frauds, for nothing is said, as in that statute, about the 
signature of a person thereunto lawfully authorized/’ and 
it has been decided that signature by an agent will not 
do {h). Some doubt exists whether the word ability ’’ does 
or does not extend the enactment to cases where the X’epre- 
sentation is not in the nature of a guaranty at all, but an 
affirmation about some specific circumstance in a person's 
affairs. The better opinion seems to be that only state- 
ments really going to an assurance of personal credit are 
within the statute (i). Such a statement is not the less 
within it, however, because it includes the allegation of a 
specific collateral circumstance as a reason {!(), The enact- 
ment applies only to fraudulent representations (/). 

The word ‘‘ action ” of course did not include a suit in 
equity at the date of the Act; but the Court of Chancery 
would not in a case of fraud, however undoubted its juris- 
diction, act on the plaintiff’s oath against the defendant’s 
without the corroboration of documents or other material 
facts. Cases of this kind where tiie Court of Chancery had* 
concurrent jurisdiction with the courts of common law would 
seem now’ to be governed by this rule of evidence or judicial 


4(3 R. R. 269, 282, per Parke B. 
Other conjectural emendations are 
suggested in his judgment and that 
of Lord Abinger. 

(A) Swift V. Jeivsburu (1874) 
Ex. Ch. L. R. 9 Q. b! 301, 43 
L. J. Q. B. 56. This extends to 
the case of a corporation: Ilivst v. 
Wes't Jtidxng Union Banlt'ing Co. 
[19011 2 K. B, 560, 70 L. J. K. B. 
828, C. A. 

(?) Parke and Alderson BB. in 
P. — T. 


Lyde v. Barnard (1836) note (jg) 
last page: contra Ijord Abinger 
C. B. and Gurney B. And see 
Bishop V. BalJds Consolidated Co. 
(1890) 25 Q. B. Div. 512, 59 L. J. 
Q. B. 565. 

(Jc) Swann v. ' Bhillips (1838) 8 
A. & E. 457, 47 R. R. 626. 

(1) Banbury v. Bank of Montreal 
[1918] A. C. 626, 640, 669, 707, 
712 (whore authorities are collected 
by Lord Wrenbury). 

20 
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prudenc-:-, unless the aotion is brought merolr for damages 
at common law. The same rule has been introduced by 
statute in Se-otiand m,. 

There still remain the questions which arise in the case 
of a false representation made hy an agent on account of 
his principal. Bearing in mind that reckless ignorance is 
equivalent to guilty knowledge, we may state the alter- 
natives to be considered as follows: — 

The principal know's the representation to be false and 
authorizes the making of it. Hero the principal is clearly 
liable: the agent is or is not liable according as ho docs 
not or does himself believe the representation to bo true. 

The principal knows the contrary of the representation to 
bo true, and it is made by the agent in the general course of 
his employment bur without specific authority. 

Here, if the agent does not believe his representation to 
be true, he commits a fraud in the course of his omployv- 
ment and for the principaFs pui‘poses, and, according to the 
general rule of liability for the acts and defaults of an 
agent, the principal is liable {n). 

If the agent does not believe the representation to bo true, 
there is a difficulty; for the agent has not done any wrong 
and the principal has not authorized any. Yet the other 
party’s damage is the same. That he may rescind the 
contract, if he has been misled into a oontract, may now 
•‘be taken as settled law (o). But what if there was not 

(m) :MercantiIe Law (Scotland) FowJee (1340) C M. & W. 358, 55 
Amendment Act, 1356, s. 6. R. R. 655, it is difficult to suppose 
Fraud will not take a case out of that as a matter of fact the agent’s 
Hie statute. Clydesdale liaiik v. asisertion can have been otherwise 
"Baton [1896] A. C. 381, 65 L. J. than reckl^: what was actually 

decided was that it was misdirec- 
(w) Parke L., 6 ^ . 373, tioii to tell the jury without quali- 

55 E. R. 6ol.^ ^ fication ^^that the representation 

(oj See Principles of Contract, made by the agent must have the 
8th ed. 609. In Cornjoot v, same effect as if made by the 
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any contract; or rescission has become impossible? Has he 
a distinct ground of action, and if so, how? Shall we. say 
that the agent had apparent authority to pledge the belief 
of his principal, and therefore the principal is liable? in 
other words, that the principal holds out the agent as having 
not only authority but sufficient information to enable third 
persons to deal with the agent as they would with the prin- 
cipal? Or shall we say, less artificially, that it is gross 
negligence to withhold from the agent information so 
material that for want of it he is likely to mislead third 
persons dealing with the principal through him, and such 
negligence is justly deemexi equivalent to fraud? Such a 
thing may certainly be done with fraudulent purpose, in the 
hope that the agent will, by a statement imperfect or 
erroneous in that very particular, though not so to his know- 
ledge, deceive the other party. Now this w^ould beyond 
question be actual fraud in the principal, with the ordinary 
consequences (p) . If the same thing happens by inadver- 
tence, it seems inconvenient to treat such inadvertence as 
venial, or exempt it from the like consequences. We think, 
therefore, that an action lies against the principal; whether 
properly to be described, under common law forms of plead- 
ing, as an action for deceit, or as an analogous but special 
action on the case, there is no occasion to consider (q). 

On the other hand an honest and prudent agent may 
say, “ To the best of my own belief such and such is the 


plaintiff himself:” the defendant’s 
plea averring fraud without quali- 
fication. 

{p) Admitted by all the Barons 
in Oornfoot v. Foivl'e; Parke, 6 
M. & W. at pp. 362, 374 (55 R. R. 
662), Rolfe at p. 370 (55 R. R. 

659) , Alderson at p. 372 (55 R. R- 

660) . The broader view of Lord 


Abinger’s dissenting judgment of 
course includes this. 

{q) The decision of the House of 
Lords in Derry v. Feeh (1889) 14 
Ai)p. Ca. 337, 58 L. J. Ch. 864, 
may be thought to make this 
opinion less probable; but see per 
Lord Halsbury in B. Pearson 
Bon V. Dublin Corporation [1907] 
A. 0. 351, 387, 77 L. J. P. O. 1. 


20 ( 2 ) 
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case/' adding in express terms or by other clear indieatioii 
— “but 1 have no information from my principal/' Here 
there is no ground for complaint, the other party being 
fairly put on inquiry. 

If the principal does not expi'essly authorize the repre- 
sentation, and does not know the contrary to bo true, but 
the agent does, the representation being in a matter within 
the general scope of his aathority, the principal is liable 
as he would be for any other wrongful ant of an agent 
about his business. And as this liability is not founded on 
any personal default in the principal, it equally holds when 
the principal is a corporation (r). It is not material whether 
the agent's fraud was intended to benefit (s) or in fact did 
benefit (t) the principal. 

But it used to be argued, and may be still arguable in 
the case of the defendant being a corporation (?/), that the 
damages are Kmited to the profit received by the principal; 
though at least one comparatively early decision of lan 
English superior courts the bearing of which on this point 
has apparently been overlooked (.r), is to the contrary. 


(r) Bar'iGich v. English Joint 
Stock Bank (1867) Ex. Ch. L. B. 
2 Ex. 259, 36 L. J, Ex. U7; 
Mackay v. Commercial Bank of 
Eeto BrunstcieJo (1874) L. B. 5 
P. C. 394, 43 L. J. P, G. 31; 
Sunre v. Francis (1877) 3 App. Ca. 
106, 47 L, J. P. a IS (J. C.); 
JIouldswort?L V. City of Glasgow 
Ba)ik (1880) o App. Ca. 317 ; un- 
disputed in Banbury v. Ba7i7c of 
Montreal [1918] A. 0. 626, 87 
L. J, K. B. 1158, where the plain- 
tifi failed on other grounds. See 
pp. 96, 97, above. 

(s) Eloyd V. Grace, Smith ^ Co. 
[1912] A. C. 716, 81 B. J, K. B. 
1140. 


(t) Ibid.; Swire v. Francis, 
note (r). 

(?;) Lord Cranworth in Western 
Bansc of Scotland v. Addie (1867) 
L. R). 1 Sc. & D. at pp. 166, 187. 
Lord Chelmsford’s language is 
much more guarded. 

(a:) Benton v. G. N. R. Co. 
(1856) p. 299, above. No case 
could be stronger, for (1) the- 
defendant was a corporation; 

(2) there was no active or inten- 
tional falsehood, but the mere 
negligent cojitimiance of an 
announcement no longer true; 

(3) the corporation derived no* 
profit. The point, however, waa 
not discussed. 
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Uipiaii, on the other hand, may be cited for thoi limita- 
rioii {iij\ but our modern commereial corporations were 
imknown to the Roman lawyers. 

The iiardest case that can be put for the principal, and 
by no means an impossible one, is that the principal 
authorizes a speciiie statement which he believes to be true, 
and which at the time of giving the authority is true; 
before the agent has executed his authority the facts are 
materially changed to the knowledge of the agent, but 
unknown to the principal; the agent conceals this from the , 
principal, and makes the statement as originally authorized.] 
But the case is no harder than that of a manufacturer or 
carrier who finds himself exposed to heavy damages at the 
suit of an utter stranger by reason of the negligioncc of a 
servant, although he has used all diligence in choosing his 
servants and providing for the careful direction of their 
work. The necessary and sufficient condition of the master’s 
responsibility is that the act or default of the servant or 
agent belonged to the class of acts which he was put in- 
the master’s place to do, and was committed for the master’s 
purposes. And '"no sensible distinction can be drawn 
between the case of fraud and the case of any other wrong.” 
The authority of Baricick v. English Joint Stock Bank {z) 
is believed, notwithstanding doubts not quite extinct, to be 
conclusive. 


(?/) D. 4. 3, de dolo malo, 15 
§ 1. Sed an in nmnicipes de dolo 
dotur actio, dubitatur. Et puto 
ex sTio qnidem dolo non posse dari, 
quid enim inunicipes dolo facere 
possTint? Sed si quid ad eos per- 
veait ex dolo corum qui res eorum 
aduiiiiistrant, puto dandam. The 
Roman lawyers adhered more 


closely to Uie original eonc-sption 
of moral fraud as the ground of 
action than our courts have done. 
The aciio de dolo was famo^a, and 
was never an alternative remedy, 
but lay only when there was no 
other (si de his rebus alia actio 
non erit), D. A. t. 1. 

(s) L. R, 2 Ex. 259, 265. 



310 WRONGS OF FRAUD, BAD FAITH, AND OPPRESSION. 


II.— Slajuler of Title; Unfair Competitim. 

The 'wrong called Slander of Title is in truth a special 
variety of deceit, which differs from the ordinary type in 
that third persons, not the plaintiff himself, arc induced 
by the defendant's falsehood to act in a manner oa, using 
damage to the plaintiff. Xotwithstanding the current 
name, an action for this cause is not like an action for 
ordinary defamation; it is “an action on the. case for special 
damage sustained by reason of the speaking or publication 
of the slander of the plaintiff’s title '' (,a). Also the 'wrong 
is a “ malicious '' one in the only proper sense of the 'word, 
that is, absence of good faith is an essential condition of 
liability (6); or bad faith as well as special damage is of the 
gist of the action. The special damage required to support 
this kind of action is actual damage, not necessarily damage 
proved with certainty in e\^ry particular. Such damage as 
is the natitral consequence of the false statement may bio 
special enough though the connexion may not be specifically 
proved (c). 


This kind of action is not frequent. Formerly it appears 
to have been applied in the King's Co.'urts (d) only to state- 


(a) Tiiidai C. J,, Malar-hi/ v. 
8<yper (1836) 3 Bin^, N. C. 371, 43 
R. R. 691; Bigelow L. C. 42, 52. 

('!>) MaZ-wf/ V. Bt'oiJierJiood 
(ISSl) 19 Ch. Div. 386, 51 L. J. 
Ch. 233, confirming previous autho- 
riries. Prof. Jeremiah Smith, 
Columbia Law Rev. iii. 13 (Jan. 
1913), argues that this is so only 
where the defendant is maintaining 
a rival title of his own. xis to the 
parti: 2 xilar subjejt-matter inJIalsey 
Y. Brotherhood, see the Patents, 
Designs, and Trade ilarks Act, 
18S3, fi. 32, which gives a statutory 


cause of action; Skinner Co. v. 
Shew # Co. [1893] 1 Oh. 413, 62 
L. J. Ch, 196, C. A. Malic© can- 
not be inferred from mere mistake : 
Paier v. Baker (1847) 3 0. B. 831, 
16 L. J. 0. P, 124, 71 R. R. 503. 

(o) Ratclife v. Bmm [1892] 2 
Q. B. 524, 61 L. J. Q. B. 535, 
O. A. 

(d) Proceedings in the nature of 
slander of title were known to local 
courts in the Middle Ages: in 1320 
a tenant of the Bishop of Ely at 
Littleport was fined “ quia defama- 
vit bladuiu domini per quod alii 
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monls in disparagoment ot the plaint ill’s title to real 
property. It is iio-vv iDidersteod that the same reason applies 
to the protootion of title to clialiels, and of exclusive interests 
aiialogoiis to prop'crty, though not property in the strict 
sense, like patent rights and copjrright. But an assertion 
01 title made hv wav of self-defence or warning hi anv- 
of these matters is not actionable, tlio.u.gh the claim bo mis- 
taken, if it is made in good faith (e). In America the law 
has been extended to the protection of inchoate interests 
li,ndor an agreement. If A. has agreed to sell certain chattels 
to B.. and C. by sending to A. a false telegram in the name 
of B., or l)y other wilfully false representation, induces A. 
to believe that B. does not want the goodvS, and to sell to 
C. instead, B. has an action against C. for the rcsnl;ting 
loss to liiiii; and it is held to make no difference tliat the 
original agreonient was not enforceable for want of satis- 
fying the Statute of Frauds (/). 

A disparaging statement concerning a maji's title to ,U30 
an invention, design, or trade jiamo, or his conduct in the 
matter of a contract, may amount to a libel or slander on 
him ill the way of liis business: in other words the special 
wrong of slander of title may be included in defamation, 
but it is evidently better for the plaintiff to rely on the 
general law of defamation if he can, as thus lie escapes the 
troublesome burden of proving bad faith (^}. Again, an 


emprorcs roUquerunt oinere do 
bliido doinini iid danipnum 
domiiii; *’ Tiio Court Laron, Sold. 
Soc*. 1391, p. 130: there is another 
case at. p. .136. 

(i?) Jl'reji- V- IVriffl .'ISGO) L. R. 
4 Q. L. 730, 33 L. J. Q. B. 327; 
Ihihaif V. JlyufherhootJj note (J/') 
(patent; In IJ'yrn v. irdld the 
action is said to be of a new kind, 
but sustainable with proof of 
nialiw); Steirm'd v. Young (1S70''! 


L. R. 5 O. P. 122, 39 L. J. 0. P. 
85 (title to goods) ; DickH v, lirookst 
(1880) 15 Ch. D. 22, 49 L. J. Ch. 
812 (copyright in design), seti 19 
Oh. D. 391. 

(/) Denton v. DraU (1829) 2 
Wend. 385; Rif'e v. Ukanlcy (1876) 
66 N. Y. 82. 

(< 7 ) See Thorloifs ('uUle Food 
Co. V. (IS79) 14 Ch. Div. 

763; Dicks v. Jirooks, note (ej. 
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aetioiiiii the nature of slander ui title lies for damage caused 
by "vviliiilly false statements tending to damage the plaintiff’s 
business, such as tliat he has ceased to carry it on; and it is 
immaterial whether the statements are or are not injurious 
to the plaintiff's personal character {hj. In short, ‘‘ that an 
action will lie for written or oral falsehoods, not actionable 
per se nor even defamatory, where they are maliciously pub- 
lished, where they are calculated in the ordinary course of 
things to produce, and where they do produce, actual 
damage, is established law” («•). But the statements must 
be both false and malicious. Mere disparagement of a rival 
trader’s goods, without these elements, wuU not amount to 
a cause of action (&), and mere puffing of one’s own goods 
as superior to a rival’s, without specific false statements, 
appears not to bo actionable in any case (/). 

It has been held in Massachusetts that if A. has exclusive 
privileges under a contract wdth B., and X. by purposely 
misleading statements or signs induces the public to believe 
that X. has the same rights, and thereby diverts custom 
from A., X. is liable to an action at the suit of A. {7n). In 
that case the defendants, who were coach owners, used tlxe 
name of a hotel on their coaches and the drivers’ caps, so 
as to suggest that they were authorized and employed by the 
hotel-keeper to plj" between the hotel and the railway station; 
and there was some evidence of express statements by the 
defendants’ servants that their coach was the regular 
coach.” The plaintiffs were the coach owners in fact autho- 


(/i) Ratcli-ffe v. Evam [1892] 2 
Q. B. 524, eiL. J. Q, B, 535, C. A. 

(0 Ihid. [1892] 2 Q. B. at p. 
627, pey Cur, 

a-) White V. [1895] A. C. 

154, 64 L. J. Ch. 308. 

(0 UuhbucJi f Sons v. Wilkin- 
son, Jleywood Clark [1899] 1 
Q. B. 86, 68 L. 3. Q. B. 34, O. A. 


(w) 2lai'sh V. Billings (1851) 7 
Cush. 322, and Big’elow L. G. 59. 
For modern American lawyers the 
case comes under the head of unfair 
competition and does not appear 
remarkable. A modern English 
Court might bring it under pass- 
ing off.” 
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vizt.d and < iiipiovod by the hotel. The Court said that the 
def'riidaiits ^vero free to compete with the plaintiffs for the 
carriage of passengers and goods to that hotel, and to adver- 
tise- thrdr intention of so doing in any liouost way; but they 
must not. falsely hold themselves out as having the patronage 
of the hotel, and there was evidence on which a jury might 
well iiiid such holding out as a fact. The case forms, by 
the nature of its facts, a somewhat curious link between the 
general law of false representation and the special rules as 
to the infringements of rights to a trade mark or trade 
name. Xo English case much like it has been met with: 
its peculiarity is tlnit no title to any property or to a defined 
legal right was iir question. The hotel-keeper could not 
give a monopoly, but only a sort of preferential comity. 
But this is practically a valuable privilege in the nature of 
goodwill, and equally capable of being legally recognized 
and protected against fraudulent infringement. Good will 
in the accustomed sense does not need the same kind of 
protection, since it exists by virtue of some express contract 
which affords a more convenient remedy. Some time as:o 
an attempt was made, by way of analogy to slander of title, 
to set up an exclusive right to the name of a house on behalf 
of the owner as against an adjacent owner. Such a right 
is not known to the law (n ) . 

The protection of trade marks and trade names was 
originally undertaken by the courts on the ground of 
preventing fraud (o). The right to a trade mark, after being 
more and more assimilated to proprietary rights (2^), has 


(n) Day v. BroionHgg (1878) 
10 Ch. Div. 191, IS L. J. Ch. 173. 

{o) See per Lord Blackburn, 8 
App. Ca. at p. 29; Lord Westbury, 
L. R. 5 li. L. at p. 522; il^IelUsb 
L. J., 2 Ch. D. at p. 453. 


(/>) Singer Manufacturing Co, v. 
IViUon (1876) 2 Cli. D. 434, per 
Jessel M. R. at pp. 441-2; James 
L. J. at p. 451; Mellish L. J. at 
p, 454. It may now be said that 
there is a special property in a 
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become a statutory francliise analogous to patent rights and 
copyright [q), and the wrong to be redressed is now, in 
cases \vitliiii the statute, conceived no longer as a species of 
fraud, but as being to an incorporeal franchise what trespass- 
is to the possession, or right to possession, of the corporeal 
subjects of property. But where a registered trade mark 
is infringed by a person who did not know of its existence, he 
is not liable to pay damages or account for profits in respect 
of anything done before he had notice (r). 

In cases of trade name, and the like, outside the law of 
trade marks proper, there has been a kind of oscillation 
between the notions of quasi-proprietary right and of the 
personal right not to be injured by fraudulent competition. 
But the latest decisions have come back to the ground of 
the earlier ones (s). The principle is that no man may 
canvass for custom by falsely holding out his goods or 
business, whether by misleading description or by colourable 
imitation of known marks, packages, and so forth, as being 
the goods or business of another. Its ajDplication is not 
excluded by showing that the style or words appropriated 
by the defendant are in themselves not false as he uses them, 
or that the plaintiff, if he succeeds, will have a virtual 
monopoly in an exclusive designation which is not ca2D'able 
of registration as a trade mark. Thus a man may, generally 

trade name, per Neville J, [1910] {q) Patents, Designs, and Trade 

1 Ch. Qz p, 255, In 1863 Lord Marks Act, 1883, 46 & 47 Viet. 
We3tfaiir>’ said: At law the proper c. 57. 

remedj- is by an action on the case (r) 8Uzenger 4- So 77 s v. Spaldwg 
for deceit; and proof of fraud on 4 Bros. [1910] 1 Cli. 257, 79 L. J. 
the part of the defendant is of the * Ch. 122. 

essence of the action; but this (s) Compare ^oiosll v. Bir- 
Court will act on the principle of mingluim Vinegar Brewery Co. 
protecting property alone, and it is [ 1396 ] 2 CIi. 54, 65 L. J. Ch. 563, 
not necessary for the injunction to C. A., affd. in H- L. [1897] A. C: 
prove fraud in the defendant »: 710, 66 L. I. Ch. 763, with Knott 

Edehfen v. Edehteyi, 1 De G. J. v. Morgan (1836) 2 Keen 213. 

S. 185, 199, 137 R. R. 202, 206. 
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spoaking, assume any surname he likes; but the assumption 
cf a particular surname for the purpose of fraudulent oom- 
petition is as severely treated as any other kind of fraud (if). 
Even the use of a man’s original name for “ passing off ' 
purposes may be so treated (ti). The question is whether 
the defendant's action naturally tends to cause an ordinarj 
dealer or purchaser (not necessarily the first purchaser, for 
the effect on the public at large is to be considered) to think 
he is dealiiig wdth the plaintiff or buying the plaintiff’s- 
goods (x). If a specific name or the like has been used in- 
the lionest but erroneous belief that it was mere common 
property in the trade, this will so far absolve the defendant 
from the charge of fraud, but will not entitle him to go on 
using a designation that is in fact, and now to his know- 
ledge, misleading. Still less will absence of fraudulent in- 
tention be a defence in the face of known prior claims. 
A trader is presumed to know the habits of those he caters for, 
and he is not allowed to ignore the natural consequences of 
describing or getting up his goods in a particular manner.. 
Sometimes this has been put almost as if the plaintiff’s 
light wore an absolute right in the nature of property (?/); 
but such a view, it is submitted, would be against both 
principle and the weight of authority {z). 


(?) F. Pi'iici Oie, V- Mahon 
Louis Pinei [1S98] 1 Ch. 179, 67 
L. J. Cli. 41, where the use of the 
assumed name in the line of busi- 
ness ill question was absolutely 
restrained. 

(?/) JPancick Tyre Go. v. yew 
Motor, Co. [1910] 1 Ch. 248, 
79 L. J. Ch. 177. 

{x) Byhes V. Byhes (1824) 3 B. 
& C. 541, 27 R. R. 420; Mont- 
gomery V. Thompson [1891] A. C. 
217; Reddaway v. Banham [1896] 
A. C. 199, 65 L. J. Q. B. 381. 

(jy') See Millington v. Fox 


(1838) 3 3Iy. & Cr. 338, 45 11. R. 
271. 

(s) For the more modern view 
see, besides the recent cases already 
referred to, Eendrihs v. Montagu 
(1881) 17 Ch. Div. 638, 651, 50 
L. J. Ch. 45G; B big er Manufacture 
ing Co. v. Loog (1882) 8 App. Ca. 
16. As to the distinction between 
an action for “ passing o£E ” and an 
action for deceit, and the evidence- 
appropriate to each, see the judg- 
ment of Farwell J. in Botmic v. 
Bwa?i ^ Edgar [1903] 1 Oli. 211, 72 
L. J. Ch. 168. 



‘iitJ WKOXG.< OF FKAL’D. BAV FAITH, AND OPPHKSSIOX. 


In t!i3 United States the rules on this subject have been 
iarg'ely chA'elopod. and of late Tears have been commonly 
referred to under the rubric of Unfair Competition. The 
term is little known as yet- in English Courts; it seems con- 
venient as cleaiiy marking the distinction of cases where 
the jurisdiction is founded on fraud, or something equivalent 
to fraud, from those where a statutory property or mono- 
poly is in question. Underselling, even at a manifest loss, 
is not in itself unfair competition (a). 


III . — Maliclons Prosecution and Abuse of Process. 

^Ve have hero one of the- few cases in which proof of 
evil motive is required to complete an actionable wrong. 
“ In an action for malicious prosecution the plaintiff has 
to prove, iirst, that he was innocent and that his innocence/ 
was pronounced by the tribmial before which the accusation 
was made; secondly, that there was a want of reasonable 
and probable cause for the prosecution, or, as it may bo other- 
wise stated, that the circumstances of the case were such as 
to be in the eyes of the judge inconsistent with the existence 
of reasonable and probable cause (6); and, lastly, that the 


(ff.) Ajello V. WorsJeif [1898] 1 
CIi, 274, 67 L. J. Ch, 172. In such 
•a case a collateral misrepresenta- 
tion by the vendor in advertising 
his goods may be actionable in 
respect ot any damage specifically 
produced by the misrepresentation, 
but such damage only: ib. 

(b) The facts have to b© found 
by the jury (provided that there 
is some evidence; JBradskaio v. 
TFaierlow and Sons [1915] 3 K. B. 
■527, C. A.), but the inference that 
■on those facts there was or was not 
reasonable and probable cause is 
not for the jury but for the Court: 


Oox V. English, Scottish i’ Aiistra- 
lian Ban!: [1905] A. 0. 169; cp. 
the authorities on false imprison- 
ment, pp. 233, 234, above. Eea- 
sonable and probable cause means 
cause reasonably apparent to and 
relied on by the prosecutor at the 
time: Ihimer v. Ambler (1847) 10 

Q. B. 252, 16 L. J. Q. B. 158, 74 

R. R. 278. The plaintiff may not 
interrogate the defendant as to the 
information on which he acted: 
ALaass v. Gas Light CoJee Co. 
[1911] 2 K. B. 543, 80 L. J. K. B. 
1313, C. A. 
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rirc-eeocliiigs oi' vrliicli lie* complains v^’oro initiated in a mali- 
cious spirit, that is. iroin an indiivet and improper iiiotu e. 
and not in furtliorancc of justice " (c). And the plaintifi s 
case fails if his proof fails at any one of these poijits. So 
^l■iola^^■ lias been deiiiied hy the Court oi' Aj^peal and appi'oved 
by the House of Lords. It sivuns iioodless for the purposes 
of this work to add illustrations from earlier authorities. 

It is no excuse for the dofondant that ho instituted tlio 
pruseeiuion under the order of a Court, if tlie Court was 
mo\ ed by the defendant's false evidence (tliougli not at his 
requesi; to give tlmt order, and if the proceedings in the- 
prosecution involviM.! the repetition of the same falsehood. 
For otherwise tlie defi>ndant would be allowed to take advan- 
tage of his own fi'aud upon the Court which ordered the 
prosecution id). 

The jn’osccutiou must have been for an offence of which 
a conviction wouhl carry reprobation impairing the }>arty’s 
fair . fame. It is not enough that the proceedings wove 
penal in form, as is the case under many adminisitrativo 
statutes {e). 

As in the case of dociut, and for similar reasons, it has 
been doubted wdiethor an action for malicious prosecution 
will lie against a corporation. It si/Cins, on principle, that 
such an action will lie if the wrongful act was clone by a 
servant of the corporation in the course of his employment 


(f-'j UtAven L. J., Ahratlt v. 
.V. £. ii\ Co. (138:5) 11 Q. B. 
f;iv. -l-JO, 4.55, 52 U. J. Q. B. 62:1: 
tlu} clei-isioiL of the Court of Appeal 
w/is afrirmed in H. L. (1SS6) 11 
App. Ca. 247, 55 U. J. Q. B. 457. 
A piaintiS who, being* indicted on 
the protiet'ution complained of, has 
been found nor guilty on a defect 
in the indictment (not now a pro- 
bable event) is snificiently innocent 


for this purpose: IVirk'i v. I'cn- 
Ihaui (1791) 4 T. R. 247, 2 R. R. 
374. 

(i?) Fiizjohii V. .]foo7c'riv!ei' (Ex. 
Cii. ISGl) 9 C. B. N. S. 505,! 30 
L. J. C. r. 257, 127 R. R. 746 
(dins. Blackburn and Wightman 
JJ.). 

(<") V. lift Hr}/ [1915] 1 

K. H. Goi/, 81 L. J. K. 15 . 683,. 
V. A. . 
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and in the- eonipaiiT's sapposed interest, and it has been so 
held "f .. Xot\vitlistandiiig dicta to the contrary (^), it 
S 4 *mtvi< now practically certain that the action lies {h). 

The reasons for the exceptional requirement of j)roof of 
actual bad faith in suits for malicious prosecution have b6>en 
much discussed. It has been suggested by very high 
authority that the wrong is analogous to the abuse of 
pri^ilegcd occasions in the law of defamation. 

“ The person against whom proceedings have been initiated 
without reasonable and probable cause is prime facie 
wronged. It might well have been held that an action 
always lay for thus putting the law in motion. But 1 
apprehend that the person taking proceedings was saved from 
liability if he acted in good faith, because it was thought 
that men might otherwise be too much deterred from enforc- 
ing the law, and that this would be disadvantageous to 
the public (i). 

In my opinion the sorriewhat anomalous action for mali- 
cious prosecution is based on the same principle ” [as liability 
for defamation on a privileged occasion]. ‘‘ From motives of 
public policy the law gives protection to persons prosecuting, 
even where there is no reasonable or probable cause for the 
prosecution. But if the person abuses his privilege for the 
indulgence of his personal spite he loses the protection, and 

(/) Edwards v. Midland II, Co. (A) Cornfora v. Carlton Bank 

(1880) 6 Q. B, D, 287, 30 L. J. [19001 1 Q. B. 22, 68 L. J. Q. B. 

Q. B. 2S1, Fry J. ; Cornford v. 1020, where an objection on this 
Carlton Bank [1899] 1 Q. B. 392, ground was abandoned by counsel 
G8 L. J. Q. B. 196, Darling J. in C. A.; and see opinion o£ the 

(<7) See tlio judgment in Ed, Judicial Committee, Citizens^ Life 
wards V. Midland B. Co. ^ last note; Assce. Co, v. Brown [190-1] A. C. 

per Lord Bramweil, 11 Apjj. Ca. 423, and p. 60, above. 

.at p. 250, but this was oxtra-judi- (i) Per Lord Herschell, Allen 
ciai, see per Lord Fitzgerald, at v. Flood [1898] A. 0. 1, 125, 67 
p. 244, Lord Selborne at p. 256. L. J. Q. B. 119, 185. 
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:s liable to an action, not for the malice but for tho wrong 
done in subjccTing aiiothei’ to the annoyniico, expense, and 
possible loss of reputation of a causeless prosecution '* (A*). 

Tli*jse sugg'ostions. tlmugli they must carry great weight, 
and, it is subnidtod, are correct in principle, are not posi- 
tively binding, and it iais been objected by a loanied writer 
that “there is no judicial authority which will justify tho 
proposition that tlie institution of legal proceedings has ever 
been presumed to be an actionable wrong, however vexatious 
they may bo (/). It is certainly open to doubt wdiethor 
the rational justification OjC the law propounded by Lord 
Hcrschcll and I.ord Davey had in i'act ociurred in a distinct 
form to any of their predecessors. 

Generally speaking, it is not an aittiouable wrong to 
institute civil proceedings 'without reasonable and probable 
cause, even if malice be proved. For in contemplation of 
law the defendant -vvdio is unreasonably sued is suflicicntly 
indemniiicd by a judgment in his fa'/our which gi^'es him 
his costs against the plaintilf (m). And special damage 
beyond tho expense to which ho has boon jiut cannot 'well 
bo so connected with the suit as a natural and pro^bablo 
consequence that the unrighteous plaintiir, on tlic ordinary 
principles of liabilit}" for indirect oonscquenocs, will bo 
answerable for them (n). “ In the present day, and accord- 


(/j) Per Lord Davey [TS9S] 
A. C. at p. 172, 67 L. '.T, \l. B. 
at p. 209. 

(/) The late Mr. W. F. Craic? in 
S Eneyi. Laws of Eng. (2nd od.) 
517. I 0011 iVss to some difficulty 
in understanding c.xaetly how much 
"Mr. Craies intended to differ with 
Lord ilersclic’l; and si'6 conira 
Street., Legal Liability, i. 327. 

(htj It is common knowledge that 
tl'.e costs allowed in an action are 


Jiardly ever a real indcninity. The 
true reason is that litigation must 
end somewhere. If A. may sue 15. 
for bringing a vexarious action, 
then if A. fails to persuade the 
Cloiirt that Ji.’s original suit was 
vexatious, B. may again sue A. for 
bringing this latter action, and so 
ad i'rifiinium. 

(ii) vSee the full exposition in 
the Court of Appeal in Quartz Hill 
Gold Mhiwg Co. v. Eyre (1883) 
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ing to our i>resent law, the bringing of an oidinarv action^ 
however maliciously, and however great the want of reason- 
able and probable muse, will not support a subsequent action 
for malicious prosecution '' (o). 

But there are proceedings which, though civil, are not 
ordinary actions, and fall within the reason of the law which 
allows an action to lie for the malicious prosecution of a 
criminal charge. That reason is that prosecution on a 
charge, '‘involving either scandal to reputation, or the pos- 
sible loss of liberty to the * person,’’ (p), necessarily and 
manifestly imports damage. Now the commencement of 
proceedings in bankruptcy against a trader, or the analogous 
process of a petition to wind up a company, is in itself a 
blow struck at the credit of the person or company w'hose 
affairs are thus brought in question. Therefo*re such a pro- 
ceeding, if instituted without reasonable and probable cause 
and with malice, is an actionable wrong (q). Other similar 
exceptional cases were possible so long as there were forms 
of civil process c-ommenoing with personal attachment; but 
such procedure has not now any place in our system ; and the 
rule that in an ordinary wav a fresh action does not lie for 
suing a civil action without cause has been settled and 


11 Q. B. Div. 674, 52 L. J. Q. B. 
44S, especially the juda^ment of 
Bowen, L. J, 

(o) Bowen L. J,, 11 Q. B. Div. 
at p. 690. The opinions of Ameri- 
can Courts are much divided. 

(p) 11 Q. B, Div. 691. 

(<7 ) Q iia ri r // i U Gold J/ ini ug Co . 
V. Egyp (18S3) noie (w)- The con- 
trary opinions expressed in John- 
son V, Emerson (1871) L. R. 6 Ex. 
329, 40 L. J. Ex. 201, with refer- 
ence to proceedings under the 
Bankruptcy Act of 1869, are dis- 
approved: under the old bank- 
ruptcy law it was well settled that 


an action might be brought for 
malicious proceedings. As to issu- 
ing execution for the full amount 
of a judgment partly satisfied, De 
Vcdmtb V. Grove (1847) 10 Q. B. 
172, 74 R. R. 243. Where a judg- 
ment is wholly satisfied, a writ of 
execution purporting to be issued 
under it is void, and execution is a 
trespass irrespective of the plain - 
tiffins know’Iedge or motives, though 
without malice it is not a cause of 
action in case, which explains the 
old authorities: Clissold v. Cratch- 
ley [1910] 2 K. B. 244, 79 L. J, 
K. B. 635, C. A, 
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accepted for a much longer time (r). In common law juris- 
dictions where a suit can be commenced by arrest of the 
defendant or attachment of his property, the old authorities 
and distinctions may still be material (s). The principles 
are the same as in actions for malicious proseoutiony 
mntciMs mutundis : thus an action for maliciously procuring 
the plaintiff to be adjudicated a bankrupt will not lie unless 
and until the adjudication has been set aside {t). 

It seems that an action will lie for bringing and jDrose- 
cuting an action in the name of a third person maliciously 
(which must mean from ill-w^ill to the defendant in the 
action, and without an honest belief that the proceedings are 
or will be authorized by the nominal plaintiff), and without 
reasonable and probable cause, whereby the party against 
whom that action is brought sustains damage; but certainly 
such an action does not lie without actual damage {u). 

The explanation of malice as ‘‘ improper and indirect 
motive ” appears to have been introduced by the judges 
of the King’s Bench in the early Victorian time. But 
“motive” is perhaps not a much clearer term. “A wish 
to injure the party rather than to vindicate the law ” w^ould 
be more intelligible (a?). 

(r) Sa^Ue or Savill v. Roberts 
(1698) 1 Ld. Raym. 374, 379; 12 
Mod. 208, 210, and also in 5 Mod., 

Salkeld, and Carthew. 

(s) As to British India, see Raj 
Chunder Roy v. Shama Soondari 
Rehi, 1. L. R. 4 Cal. 583. 

(t') Metropolitan Bank v. Rooley 
(1883) 10 App. Ca. 210. 54 L. J. 


Q. B. 449. 

(j() Cotter ell v. Jonp& (1851) 11 
C. B. 713, 21 L. J. C. P. 2, 87 

R. R. 754. Why is it not a form 
of maintenance? 

(.r) Stephen (Sir Herbert) oa 
Alalieious Prosecution, 36 — 39, see 
especially at p. 37. 


V — T 
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IV. — Co]is}ih‘tirij : Procifrcmaif of ]] rO} 2 gs. 

Tho inr)at.'rn action for inalieioiis prosecution has taken 
the place of the old writ of conspiracy and the action on 
the cas^' grounded thereon j/'.. out of which it scorns to 
Inave develoix-J. It was long doubtful whether conspiracy 
is known to the law' as a substantive wrong, or in other 
words whether two or more persons can ever be joint wrong- 
doers, and liable to an action as such, by doing in execution 
of a previous agreenitcnt something it would not have been 
unlawful for them to do without such agreement. There 
is now a distinct decision in the negative (r), open indeed 
to discussion in the Court of Appeal. But it w’as already 
settled for practical purj^oses that the conspiracy or “ con- 
federation ” is only matter of inducement or evidence (a). 

As a rule it is the damage wTongfuUy done, and not the 
conspiracy, that is the gist of actions on the ease for con- 
spiracy ” (6). '' In all such cases it will be found that there 
existed either an ultimate object of malice or wrong, or 
wrongful means of execution involving elements of injury 
to the public, or at least negativing the pursuit of a lawful 
object ” (/). Either the wTongfiil acts by wdiich the plaintiff 
has suffered were such as one person could not commit 


(j/) F. N. B. 114 D. sgg. 

(z) Huttley v. Bimmom [1898] 

1 Q. B. 181, 67 L, J. Q. B. 213, 
following Kearney v. Lloyd (1890) 
26 L. R. Ir. 268. But it has been 
■observed by very high authority 
that It is difficult to draw anj’’ 
satisfactory conclusion from this 
case, as the most material facts are 
not stated’-': Lord Lindley in 
Quiioi V. Leathern [1901] A. C. . 
495, 540. 

{a) ^lagiil Steam^iip Co-mpany 
V. McGj'egor [1892] A. G. 25, 61 


L. J. Q. B. 295. 

(y) Bowen L. J. in S. C. in 
C. A. (1889) 23, Q. B. Div.. at 
p. 616. Cp. Maule J.’s inter- 
locutory question in Cotterell v. 
Jones, note («) above, 11 O. B. at 
p. 723, 87 R. R. at p. 762: Is 
tJiere an instance of an action 
against two or more for a con- 
spiracy to do, and doing, a thing 
■which "would not be actionable if 
done by oneV ” 

(y) Lord Field [1892] A. C. at 
p. 52. 
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alone 'd). say a riot, or wrongful intention, if material, was 
proved, and damages aggravated, by showing that they wore 
done in execution of a concerted design. In the singular 
ease of Gregory v. DuVe of Brunswick (e) the action was in 
effect for hissing the plaintiff off the stage of a theatre 
in pursuance of a malicious conspiracy between the de- 
fendants. The Court were of opinion that in point of law 
the conspiracy could be material only as evidence of 
malice (/) but that in point of fact there was no other such 
evidence, and therefore the jury were rightly directed that 
without proof of it the plaintiff's case must fail. 

“ It may be true in point of law, that, on the declaration 
as framed, one defendant might be convicted though the 
other were acquitted: but whether, as a matter of fact,, the 
plaintiff' could entitle himself to a verdict against one alone, 
is a very different question. It is to be borne in mind that 


(d) ‘‘ There are some forms of 
injury which tan only be effected 
by the cbmbinat'on of many 
[persons!: ” Lord Hannen [1892] 
A. C. at p. 60. 

(c) 6 [Man. A Gr. 205, 953, 61: 
•R. R. 759, 897 (1844). The deftm- 
-dants jnstitied in a plea which has 
• the merit of being amusing. Being 
a plea in justification, it admitted 
a cause of action; it was held bad 
because ic avoided part only, and 
neither confessed nor avoided the 
lest. Therefore the question 
whether conspiracy is of itself a 
■civil cause of action, was not raised 
for decision. 

(/) Since Alle7i v. Flood [1898] 
A. C. 1, 67 L. J. Q. B. 119, the 
supposition of malice being the gist 
-ot the action cannot be accepted. 
If hissing an actor off the stage is 
not actionable of itself the addition 


of malice will not make it so. 
This point is not affected, by Qituni 
v. Leaihoui [1901] A. C. 495, 70 
L, d. P. C. 76. It will be observed 
that the conspiracy charged by the 
declaraiiun included the purpose of 
making a riot, which would be a 
criminal offence. This is pointed 
out by the late Mr. A. Cohen, 

K. C., with the concurrence of 
I.ord Dunedin, the late Sir Godfrey 
Lushington, and Mr. Sidney Webb, 
in a very able memorandum an- 
Re.xed to the report of the Trade 
Disputes Commission, 1906. Cp. 

L. Q. R. xxii. 117. I am happy to 
find my view both of Gregory v. 
Oiilic oj Bniiiawich and of the 
general quesiion confirmed by this 
weighty opinion as well as by the 
dictum of Fitzgibbon L. J. [1906] 


1 I. R at .p. 109. 
21 ( 2 ) 
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the act of hissing in a publio theatre is, prhnd fcicie^ a- 
lawful act; and even if it should be conceded that such an 
act. though done vdthout concert with others, if done from a 
malicious motive, might furnish a ground of action, yet 
it would be very difficult to infer such a motive from the- 
insulated acts of one person unconnected with others. 
Whethe-rj on the facts capable of proof, such a case of malice- 
could be made out against one of the defendants, as. apart 
from any combination between the twm, would w^arrant the 
expectation of a verdict against the one alone, w'as for the- 
consideration of the plaintiS'*s counsel; and, wffien he thought 
proper to rest his case wholly on proof of conspiracy, 
think the judge w’as w^ell w^arrauted in treating the case 
as one in which, unless the conspiracy w’ere established, there 
w^as no ground for saying that the plaintiff w'as entitled to. 
a verdict: and it would have been unfair towards the de^ 
fendants to submit it to the jury as a case against one of the 
defendants to the exclusion of the other, w’hen the attention 
of their counsel had never been called to that view of the* 
ease, nor had any opportunity [been?] given them to advert 
to or to answer it. The case proved w^as, in fact, a case of 
conspiracy, or it was no case at all on which the jury could 
properly find a verdict for the plaintiff ’’ (^). 

Soon after this case was dealt with by the Court of 
Common Pleas in England, the Supreme Co-urt of New 
York laid it dowm (not w-ithout examination of the earlier 
authorities) that conspiracy is not in itself a cause of action; 
and there must be not only damage in fact, but legal damage 
w'hich wmiild give a ground <of action against a defendant sued 
alone (7^). 

(< 7 ) Per Coltman J., 6 Man. & fendants: 1 Car. & Kir. 24, 70' 
Gr. at p. 959, 64 R. R. at p. 901. R. R. 767. 

Ultimately the cause went to trial kJi) SntcJiins v. Eutcliins (Sup. 
and tliere was a verdict for the de- Ct. Y., 1845) 7 Hill, 104,, 
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In 1SS9 the question was raised in a curious 'and important 
ease in this country. The material facts may perhaps be 
fairly summarized, for the present purpose, as follows: A., 
B. and C. were the only persons engaged in a certain foreign 
.trade, and desired to keep the trade in their own hands. Q. 
threatened, and in fact commenced, to compete with them. 
A., B. and C. thereupon agreed to offer specially favourable 
terms to all customers who wmuld agree to deal with them- 
selves to the exclusion of Q. and all other competitors outside 
the combination. This action had the effect of driving Q. 
out of the market in question, as it was intended to do. It 
was held by the majority of the Court of Appeal, and unani- 
mously by the House of Lords, that A., B. and C. had done 
nothing w^hich would have been unlawful if done by a single 
trader in his own sole interest, and that their action did not 
become unlawful by reason of being undertaken in concert 
by several persons for a common interest. The agreement 
was in restraint of trade, and could not have been enforced 
by any of the parties if the others had refused to execute it, 
but that did not make it punishable or wrongful (i). 

It is suggested, however, that an agreement of this kind 
might in some cases be held to amount to an indictable 
conspiracy on the ground of obvious and excessive public 
inconvenience (A;). It seems doubtful whether effect could 


Bigelow L. C. 207, Wigmore i. 
26o (action for conspiring to in- 
duce a t-estator by fraudulent mis- 
representations to revoke a devise 
to the plaintifl:). See Mr. Bige- 
low’s note thereon. To the same 
effect is Kearnetj v. Lloyd (1890) 
20 L. E. It. 268. 

(i) Moyul Steconship Company 
V. McGrerjoy (1889) 23 Q. B. Div. 
598, 58 L. J. Q, B. 465 (^diss. Lord 
Esher, M. E.); in H. L. [1892] 
A. C. 25, 61 L. J. (i. B. 295. 
Lord Esher was apparently pre- 


pared to hold that whenever A. 
and B. make an agreement which, 
as between themselves, is void as 
in restraint of trade, and C. suffers 
damage as a proximate conse- 
quence, A, and B. are wrongdoers 
as against C. This is clearly nega- 
tived by the decision of the House 
of Lords, see the opinions of Lord 
Halsbury L. C., Lord Watson, 
Lord Bramwell, and Lord Hannen. 

(A) Bowen L. 5., 23 Q. B. Div. 
at p. 618. 
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be given to this suggestion consistently with the modern 
authorities. 

It would seem to follow that it eaimot be an actionable 
conspiracy for two or more persons, by lawful means, to 
induce another or others to do what they are by law free to 
do or to abstain from doing what they are not bound by 
law to do; and this opinion has been distinctly expressed 
in the Court of Appeal in Ireland (/}. The House of Lords 
has decided that persuading or inducing a man, without 
unlawful means, to do something he has a right to do,, 
though to the prejudice of a third person, gives that person 
no right of action, whatever the persuader's motives may 
have been 

On the other hand, there are many things which cannot, 
in the ordinary course of affairs, produce any , measurable 
damage if done by one person alone, and therefore, when 
so done, will not support any action in which actual damage 
has to be proved. ‘‘But numbers,” as Lord Lindley says (w),. 
“may annoy and coerce where one' may not. Annoyance 
and coercion by ‘many may be so intolerable as to beoorne 
actionable, and produce a result Which one alone could not 
produce; ” and this is consistent with the rdle that ‘' inten- 
tional damage which arises from the mere exercise of the 
rights of many is not .... actionable by our law as now 
settled.” Kot that there is any saving virtue in individual 


(l) FitzGibbon L. J., 8ioeency v. 
Ccyote [1906] 1 I. R. 51, 109. 

(w) AlUu V. mood [1898] A. C. 
1, 67 L. J. Q. B. 119; cp. Rice v. 
Alhee (1895^ 164 Ala&s. 88 (hold- 
ing: tliat words spoken by A. to B., 
in order to induce B. to do some- 
tloing to Z.’s prejudice which B. 
has a right to do, can give a right 
of action to Z. against A. only so 
far as they may amount to defama- 
tion, or, it is presumed, slanden 


of title); V egelahn v. Guntner 
(1896) 167 Hass. 92, where the 
dissenting judgment of Holmes J. 
(now of the Supreme Court, U. S.) 
deserves much consideration. “ Tlie 
doctrine generally lias been ac- 
cepted that free competition is 
worth more to society thaii it 
costs p. 106. 

(n) Quinn v. L&dthem [1901] 
A. C. 495, 538, 539. 
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action, but that a number of actions and things not in 
thc^mselves actionable or unla^rful if done separately without 
conspiracy may, with conspiracy, become dangerous and 
alarming (o). If it is meant that any such acts are 
positively lawful when done by one person alone, and not 
merely insignificant, it is submitted that no authority can 
be produced for this; and the opinion of Bomer L. J. against 
it [y) has now been followed in a considered judgment by 
iIcCardie J. [q). If it is meant that many unlawful and 
actionable things, nuisance for example, are made up of 
elements not separately ■v\Tongful, it is undoubtedly true. 
Xay more, the wrongful character of a tresp)ass to land is 
determined by nothing in the act or intention itself, but by 
the external circumstance that the land does not belong to 
the trespasser. Accordingly a single person, or a body 
of persons, will commit an actionable wTong if he or they 
inflict actual pecuniary damage upon another by the inten- 
tional employment of unlawful means to injure that person’s 
business, even though the unla'v\\£ul means may not com- 
prise any specific act which is per se actionable”; and on 
this principle a professional association was held liable to 
practitioners whom it had attempted, for infraction of its 
rules, to drive out of the profession by forbidding its mem- 
bers to recognize them. The rules in question were also 
held bad for restraint of trade., but this does not seem essen- 
tial to the decision (r). If the criterion, however, were the 
mere presence or absence of concerted action,, it would be 
difficult to say why there is not an actionable wrong if 

(o) Lord Brampton ih. at sociaiion [*1919] 1 K. B. 244. 
p..530;, cp. per Lord Maenaghton '‘Conspiracy is not the gist of the 
at p. 5-1 0. matter,” p. 255. 

(30) Giblan y. La- (r) Pratt v. British MetHml As- 

bo?{rers' Union [1903] 2 K. B. 600, tfociation [1919] 1 K. B. 244, 260, 
619, 72 L. J. k! B- 907. . 88 L. J. K. B. 628, where the 

{q). Pratt v.. BritisJt Medical As- authorities are carefully reviewed. 
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numlor cr customers, fcT the avowed purpose of putting 
pressure on a trader, eombino not to bu}' from liim unless he 
satisiies theai in some manner unconnected with the paerits 
of liis goods: but Lord Lindlev agrees with the Courts of 
Seotliiiid that, if that is all, the customers are within their 
rights Xcr Joes the withdrawal of voluntary subscrip- 
tir:;;s wliieii furnish n inaii's means of livelihood become 
wrongful b( c*aasf} it is done in eoneertj and for the express 
purpose of uiuking his oiiiee untenable (t). "What is the 
supposed iiiteruiediut;.- region in which one man may do 
with impunity what two or three may irot? It must be 
rather small. A joint or •■c.-mposite wrong may involve a 
conspiracy; but, as w^e have just pointed out, it need not. 

The present w’riter confesses to great difficulty in under- 
standing why, in Quinn v. LeMJiefn, befoi’e the House of 
Lords, where the dicta now under consideration occur, it 
was necessary to say' so much about conspiracy; for the 
cause of action was, in effect, ruining the plaintiff's business 
by coercing his customers not to deal with him, which is 
well within a line of old authorities (u); and on general 
principle, as Lord Halsbury said, “ if upon these facts so 
found the plaintiff could have no remedy against those who 
had thus injured him,, it could hardly be said that our juris- 
prudence was that of a civilized community ” (x). The fact 


(s) [1901] A. C. at p. 539; 
Scutihk Co-^op, Sociiity v. Glasgow 
Assoeiatioii (189S) So Sc. 
li. IL 645. 

{t) Kearney v. Uoyd, note (A), 
p. 325, above. That decision was 
admitted to be correct iu Sn'ceneij 
V. Cooie [1906] 1 1. R. 51, the 
Court of Appeal being* divided only 
on the i'act'5 of the caio ixifore 
them. 


(it) Garret v. Taylor, Cro, Jac. 
567; see note on p. 235, above, 
and compare the observations of 
AlcCardie J. referred to in note (q)^ 
above. The same judgment rightly 
treats malice as irrelevant to the 
cause of action. The absence of 
direct threats of violence is 
materiiil only on the question of 
common-law pleading as between 
trespass and case. 

(x) [1901] A. C. at p. 506. 
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is that proof of intiraidatioa and unlawful practices is often 
diificult, and a good many plaintiffs would Hke to be relieved 
of the burden. And perhaps the same reason may to some 
extent account for the perplexing talk about malice which 
runs through all these cases. It is much easier to persuade 
•a jury to find that there has been a “ malicious conspiracy ” 
than to prove what really happened, and persuade the Court 
that it amounts to a good cause of action. Alle7t v. Flood 
shows that a finding of malice will not supply the want of a 
cause of action; Quhnn v. Leathern does not, it is submitted, 
show that a finding of conspiracy will. How’ some of the 
dicta in the last-named case are to be reconciled with the 
reasoning of the Mogul SiemmUp Co/s Case (j/) the House 
of Lords itself may have to tell us some day (z). 

It is submitted that the discussion would be materially 
simplified if it were understood that aU damage wilfully 
done to one’s neighbour is actionable unless it can be justified 
or excused. Conspiracy would then appear as matter of 
aggravation, or as enabling persons acting together to inflict 
damage which merely individual action could not have 
inflicted; and instead of asking whether malice w'as part 
of a cause of action, we should ask in w^hat cases good inten- 
tions, or reasonable and probable cause, are a justification 
or a step towards justification. Some learned persons think 
the suggested principle dangerously wide; but the Common 
Law has already succeeded in defining many grounds of 
justification and excuse, and is surely competent to define 
others as new facts bring them into prominence. 1 am by 
no means satisfied, however, that the recognized exceptions 

(tf) P. 325, above. Zealand (Salmend on Torts, 4fch ed. 

(s) I am happy to observe that 1916) are in substantial agreement 
my learned friends !Mr, M. M, with me so far. The same opinion 
Bigelow (The Law of' Torts, 2nd appears to be generally held in 
[Eng.] Cambridge, 1903) and America. Prof. Bui-dick, Law of 
the Solicitor-General for New Torts, 287, inclines to the contrary. 
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of trade competition and the right to. deal with whom one 
likes will not go most of the w*ay. There is a class of 
eases we still have to consider— that of.prociiriiig a broach of 
contract or other legal right to the injurj of a party entitled 
to the benelit of it — where the exeeptions are not yet ade- 
quately deiined; but we shall get no better definition of them 
by refusing to consider the right of action as a species coming 
under a more oornprehensive class. 

There is a teiideucy in judicial dicta on thi*se questions 
to qualify general staicments by the use of such words as 
‘'wrongfully or '' unlawfully/' which no doubt make the 
state^ments unimpeachable in terms, but prevent them from 
being very instructive. We do not need the House of Lords 
to tell us that whoever unlawfully interferes with his neigh- 
hour commits an unlawful act: we desire to have it made 
clear what kind of conduct is unlawful and what is not. 


The Trade Disputes Act. 1906, s. 1 \a), has added the 
following paragraph after sect. 3 of the Conspiracy and 
Protection of Property Act, 1875: — ‘‘An act done in pur- 
suance of an agreement or combination by two or more 
persons shall, if done in contemplation or furtherance of a 
trade dispute, not be actionable unless the act, if done without 
any such agreement or combination, would be actionable.” 


(flr) 6 Ed, 7, c. t7, Trade dis- 
pute^' means any dispute between 
employers and workmen, or be- 
tween workmen and workmen, 
which is ooniieiited with tlie em- 
ployment or non-employment, or 
the terms oi the employment, or 
witii the conditions of labour, of 
any perf<m.. Workmen means 
iiU perisjns employed in trade or 
indiwnw, wiiether or not in the 
employment of the employer with 
whom a trade dispute arises: 
sect. 5 (3). See the whola Act 


in Appendix, The dispute mush 
be between employers and work- 
men or l)etween workmen and 
workmen, and must, have to do with, 
terms of employment or conditions 
of labour: Valeufinc v. Hyde 
[1919] 2 Ch. 129, S8 L. J. Oh. 
326, but on some of the reasoning 
there see Peterson J.'s criticism 
in Eodycif v. Webb [1920] 2 Ch- 
70. The mere fact of trade union 
officials taking part will not make 
it a trade dispute: LarUn v. Lonff 
[1915 j A. C. 814, 84 L. J. P. C.201, 
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This enactment resolves the doubt as to all cases within its 
terms. If the view maintained above be coiTect, it is only a 
partial affirmance of the common law. 

Some special cases of interference with others’ rights are 
on a settled footing. An action lies for procuring a person 
under contract with the plaintiff to break his contract (6). 

The earlier decisions were not unanimous, and there was 
great doubt as to tlie reasons on w’hich they were founded and 
the extent of their appKcation, though they were authorita- 
tive here and generally accepted in the United States (c). 
Then observations of very great weight in the House of 
Lords discredited the opinion, which had been current, that 
the gist of the action w^as malice in the sense of personal 
ill-will, or intent to injure the plaintiff rather than benefit 
the defendant or the other contracting party; and for a 
time it even seemed doubtful whether the decisions would 
finally be supported (<i). But now it is laid down by the 
same authority that the cause of action exists, and that 
only some of the reasons formerly given for it were miscon- 
ceived. “ I think,” says Lord Macnaghten, ” the decision ” 
(in Ltmley v. Gye) ” was right, not on the ground of 
malicious intention, . . . but on the ground that a viola- 
tion of a legal right committed knowingly (e) is a cause of 
action, and that it is a violation of legal right to interfere 
wu"th contractual relations recognized by law if there be no 
sufficient justification for the interference.” Lord Lindley 


(^) Lttmley y, 0-ye (1853) 2 E. 
k, B. 216, 22 L. J, Q. B. 463, 95 
R. R. 501; Bowen v. MaU (1881) 6 
Q. B. Div. 833, 50 L. J. Q.. B. 
305 ; Glamotgan €<ml Co, v. South 
Waled Miners* Federation [1903] 
2 K. B. 545, 72 L. J. K, B. 893, 
O. A., ia H. li. [1905] A. C. 239, 
74 L. J. K. B. 525. * 


(c) Angle V. Chicago, St, Paul^ 
4'C. Ry. (1883) 151 U. S. 1, 13. 

(dy Allen V. Flood \im'\ A. C. 
1, per Lord Watson at p. 107^ 
Lord Herscbell at pp. 121 Bqq,,. 
Lord Macnaghten at pp. 153, 154,. 
per Lord Barey at p. 171. 

( 0 ) Stott V. Gamble [1916] 2 
K. B. 504, 85 L. J. K, B. 1750. . 
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adds: '* Th-i- prinoipk* involved . . . cannot be confined to 
iiiduooincnts to break oontracts of st-rviee. nor indeed to in- 
duceiuents to break any contracts. Tiie principle which 
underlies the d-ei^ion roaehvs aii wrongful acts done inten- 
tfonaily to damage a particular individual and actually 
damaging him ” j]. 

Aceordingiy no nncling uf “ malieco” in the sense of 
pci'i'fjuai iii-wili or any other evil motive besides the inten- 
tion of doing an act which violates the plaintiff's knoTvn 
right, i^ necessary to complete the cause of action, nor is it"* 
desirable to use tlio word at all in such cases (g). Still less 
can the use of illegal means be justified by any amount of 
good intentions '7?). 

But it seems that there must bo some exceptions in the 
nature of privilege for disinterested advice honestly given 
on a prop'ji* occasion. It cannot be reasonably maintained, 
for example, that a parent or guardian may not advise his 
daughti;!’ or ward to break off an improvident engagement 
to an unworthy suitor (i). In America it has long been 
an accepted view that the rule does not apply to inter- 
ference by way of friendly advice honestly given, nor 
is it in denial of the right of free expression of opinion (Jc), 


if) Quinn v. Leathern [1901] 
A, C. at pp. 510, 53-5. A later 
attempt to exclude negative un-' 
derrakings irom ti^e scope ot‘ con- 
tractual relations” was overruled 
by the Court of Appeal in y^tlonai 
Co. V. Edisen^BeU 
CoH^oJ'i, Ehjiio^t'aph Co, [190Sj 1 
Ch. 335, see c-speeiaily per Kc-n- 
nedy L. J. at p. 30d: 77 L. J. 
Ch. 21S. 

(iO Ecfid V. Friendly Soc, of 
Oi^a\Uh^e Sterne tne.s-om [19021 2 
K. B. 732, 71 L. J. K. B. 994, 
C. A.: Sonih Wfde^ 


Feda'^dion v. Glamorgan Coal Co, 
[1905] A. C. 239, 250, 255. 

kJ:') ri902j 2 K. B. at p. 739, 
i3e:* Collins, 21. R. Some expres- 
sions towards the end of this judg- 
ment can, with great respect, 
iiardiy be reconciled with those 
already cited in the text from 
Qaiun v. Leathern, 
ii) Per Stirling L. J. [1903] 2 
K. B. o7T; and see various cases 
put ill Coleridge J.’s dissenting 
judgment in Lumley v. Gye, 
i A.*) Walker v. Cronin (1871) 107 
Alass. 555, 566* 
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Here the same vie^v has lately been taken in a decision 
with which the Court of Appeal and the House of Lords- 
disagreed, not- because they thought the law was otherwise, 
but because on the facts before them they thought the advice 
given w^as not disinterested, and was founded on a misconcep- 
tion of the rights involved (I). What is said on the subject in 
the House of Lords is veiw guarded, and amounts to little 
more than that every justification alleged on grounds of 
this kind must be dealt with on its particular merits (w). 

On the other hand it is positively decided that a desire, 
which may be in itself laudable, to compel a man to fulfil 
his duties in some other matter is not a justification for- 
inducing other people to break their contracts with him; 
thus, in the particular ease, it is not a legitimate method 
of collecting a member's debts to his trade union; and if 
such things were done by the authority of the union, it 
might, before the Trade Disputes Act of 1906, be liable in 
damages in its quasi-corporate capacity (n). On the whole, 
we still have to say that the exceptions to this kind of 
liability are imperfectly defined, and that the disposition 
of our Courts is to be very cautious in admitting them. 


Another point of difficulty in these cases, once thought 
formidable, is that the damage may be deemed too remote- 
to found the action upon. For if A. persuades B. to break 
his contract with Z., the proximate cause of Z.’s damage, 
in one sense, is not the conduct of A. but the voluntary act 
or default of B. There was a time wdien Lord Ellenborough 


(l) Glamorgan Coal Co. v. South 
Wales Miners" Federation [1903] 
1 K. B. 118, 2 K. .B. 545, 72 
L. J. K. B. 893 [1905] A. C. 239, 
74 L. J. K. B. 525. 

(w) [1905] A. C. at p. 249, per 
li/ord James, at p, -254, per Lord 
Undley. 


(^^) Giblan v. National La- 
bourers" Union [1903] 2 K. B. 600,. 
72 L. J. K. B. 907, C. A. Nor 
can such acts bo justified by 
way of reprisals for breach of 
some other contract: Smithies v. 
National Assocn. of Opercdire 
Plasterers [1909] 1 K. B. 310, 337,. 
341, 78 L. J. K. B. 259, C. A. 
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laid it dc'vvii as a general ralo of law tliat ii man is answr- 
able cnly for “ legal and natural eonsequ'^iieo." not for '* an 
illegal consoqnenee." tLat is, a wrong^'ul act of a third 
|.^'^rsori o\ Bur this oydniou is now disa]jproved (p). 

The tendenc-y of our later authorities is to measure respon- 
'ihiiiry for riie eoriaequenees of an act by that which appeared 
or >!iould Lin e api.»eared lo riie actor as natural and probable, 
iitot to lay down iixed ruL-s wLieh may run counter to the 
<^h^ ious fae-ts. Heiv the tons*"‘quMici‘ is not only natural and 
probabl'. — if A.'s actio!! has any .‘oiisoquonee at all — but is 
designed by A . : it would, theroforf', bi.* contrary to the facts 
to hold that the interposition of B.*s voluntary agency neces- 
sarily breaks the chain of proximate cause and probable 
coiisequonee. A proximate cause need not be an immediate 
eausc‘. It does not lie in a man's mouth to say that the 
eouseqaenee which he deliberately planned and procured is 
too remote for the law to treat as a eonsequence (g). The 
iniquity <ji such a defence is obvious in the grosser examples 
of the criminal law. Commanding, procuring, or inciting 
to a murder cannot have any ‘‘ legal consequence/' the act 
of compliance or obedience being a crime; but no one has 
suggested on this ground any doubt tliat the procurement is 
also a crime. 


A further question, not yet fully disposed of, is how far it 
may be an actionable wrong to pei^suade or induce a third 
person to do something to the damage of the'plaintifp, that 
thing being such that there is no legal remedy against the 
third person for doing it; for example, where A. persuades 


V. WUcruh, (1807 ‘ s 
East 1, 9 11. R. 361, and in ^ 
Sm. L. C. 

See liiiHh V, Knirthf ( 1861 * 
9 H. L. C. 577 : Vlurl: v. Chvuihcrft. 
(I87S} 3 Q. B. D. 327, pp. 47 — 49. 
^bove, and notes to nr/mi v, 
H’ikocks in 2 Sm. L. C, 


( q) The intention to injure the 
plaintiff natives all excuses and 
disposes of any question of remote- 
ness of damage'*: Lord Lindley 
[1901] A. C. at p. 537. This does 
not touch the defence of exercise 
of common right, ' • . 
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]M., who has not made any contract wdth Z. not to employ Z., 
or persuades Z. not to work for M. Fifty years ago almost 
every English lawyer would have said without hesitation 
that no such action lies. About the end of the nineteenth 
century many 'English lawyers thought the House of Lords 
had so decided in Alleti v. Flood (r). But that decision, it 
must now be understood, w-as based on the finding of fact 
that there was no threat, persuasion or inducement at all, 
but only a warning given by a person wdio had no control 
over the event. Obviously there is a real distinction between 
the threat: “Unless you dismiss A. and B., 1 shall call 
out the rest of the men,’’ and the warning: “ If you do not 
dismiss A. and B., the rest of the men Avill leave work.” 
Whether in a particular ease there is a threat or a warning 
is a question of fact (s). “ A person who, by virtue of his 

position or influence, has power to carry out his design ” 
may be liable for preventing a man, by influence with pos- 
sible employers, from obtaining employment (t). In Massa- 
chusetts it has been held tlrnt, where an employer had con- 
tracted with a trade union to discharge any workman of 
whom the union disapproved, and the union required him 
to discharge the plaintiff, a non-union w'orkman, and he did 
:so, the demand of the union w^as an actionable 'wrong against 
the workman, and the contract, being in effect for an un- 
lawful monopoly, w'as no justification (zt). The question 
may sometimes be put in this form: whether, as a matter of 
fact, the persuasion is of such w^eight that the resulting act 

(r) [1898] A. C. 1, 67 L. J. ten ti on to do in that event”: 

Q. B. 119. Holmes J. 167 Mass, at p. 107. 

(s) Pratt V. Britiah Medical As- (i) Romer H. J. in Gihlan v. 
sociation [1919] 1 K. B- 244, 261, yalional Labourers^ Vmon [1903] 
88 L. J. K. B. 628. “ What you 2 K. B. 600, 620, 72 L. J. K. B. 
may do in a certain event you 907, C. A. 

may [as a rule] threaten to do, («) Berry v. Donovan (1905) 
.that is, give warning of your in- 188 Mass. 353. 
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is ill subsciinc? tht' act of the persuader 'a\;. But perhaps it 
is nor safe to formiilato oven sc muoli as this: though, it is 
notorious that vriiar is on the face of it mere persuasion may 
reaii3' have oxtra-le§*aI sanctions behind it which convert it 
into a ccmn'raiLd irresistible to a man of ordinary firmness and 
prudsnoe: and it so. how does it diner from intimidation? 
For those who like it, indeed, there may still be the resource 
01 saying that persuasion of this kind is actionable only 
when two or more persons eombino in exorcising it. But 
it lias already been submitted that this doctrine of con- 
spiracy gives rise to more and worse difficulties than it re- 
moves. In any case, these questions involve subtle considera- 
tions of a psychological kind wdiich our ancestors thought 
beyond the coinpetoneo of courts or at all events of juries, 
and did not attempt to bring within the sphere of litigation; 
and in dealing such considerations a w’ide field is left 
open to divergent views of economic and social policy. It 
seems that if Z., by wilfully deceiving Q., induces him to» 
do an act injurious to A., this may give A. a cause of action 
against Z., at any rate if Q. would have committed a breach 
of som i" duty towards A. by doing the same act with know- 
ledge of the real facts {ij). 


(x) Mr. Street, Foundation? of 
Legral Liability, i. 353. 354, at- 
tache* inaeli importance to this 
test. Some judicial dicta suggest 
that there can be no liability in 
any case jor persuading or even 
ordering a man, iu a regular 
course, to do something within his 
lawful discretion: I cannot accept 
this as a universal proposition. 

(y) National Fiiono(jrf^ph Co, v. 

Co, [1908] 1 Ch. 335, 
77 It, J. Ch. 21S, judgments of 
Kennedy h, J., and {aemb/e) Lord 


Alverstone C. J. Buckley L. J. 
thought the facts amounted to pro- 
curing a breach of contract. Tli& 
agreements were between manufac- 
turers and wholesale and retail 
dealers in a common and increasing 
form; it may therefore be noted, 
though not strictly relevant here, 
that an objection on the ground 
of restraint of trade was men- 
tioned in the Court below but not 
seHously argued, see [1908] 1 Ch. 
at pp. 347, 358. 
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Possibly it may turn out to hv tlie law that, generally; 
fepc-aking, persuasion and advice are free and of common 
right; but that, when pca’snasion is avtod upon to the damage 
of a third person, such damage being intended by the per- 
suader or a natural and probable oonsequonce of the act, the 
persuader is liable to an action at the suit of the person 
damaged if he has either used unlawful moans, such as in- 
timidation (whether open or disguised as persuasion), deceit, 
or coiTuption, or procured a criminally pmiishable or frau- 
dulent act; and that he is also liable, but subject to 
exceptions in the nature of privilege, if the act procured 
was a breach of contract or a merely civil wrong not in- 
volving breach of the peace or fraud. This would give, it 
is submitted, an intelligiblo and fairiy acceptable rule (yy . 
Xo one, however, is moi'o oonscious than the Writer that in the 
present state of the authorities all eonjeerures on this subject 
must be advanced witli the greatest diffidence. 

Generally speaking, eyorj wilful interference with the 
exorcise of a franchise is actionable without regard to the 
defendant's act being done in good faith, by^ reason of a 
mistaken notion of duty or claim of right, or being con- 
sciously wrongful. “ If a man liath a franchise and is 
hindered in the enjoyment thereof, an action doth lie, which 
is an action upon the case {z). But persons niay^ as public 
officers be in a quasi-judicial position in which tliey will 
not bo liable for an honest though mistaken exercise of 


(ifij) Davies v, Thomas [1920] 
1 Ch. 217. 231; Hodges v. W ehh 
[1920] 2 Ch. 70, seem to point in 
this direction. 

(z) Holt C. J. in Ashhy v. 
White at p. 13 of the special ie> 
port hrst printed in 1837. The 
action was on the case merely 
becau.se trespass would not iie for 
P. — T. 


tiie infririg-emcnt of an incorpo- 
real riarht of that kind. The right 
to i)etition Parliament is not a 
fi'anchi'^e in the sense that anj” 
elector can compel his represen- 
tative in the Hous-e of Commons 
to present a particular petition: 
Chaffers v. Goldsmid [1894] 1 

Q. B. 186, 63 L. J. Q. B. 59. 

22 
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discretior: ill r. a vodj or rlio liko. bur v/ill be liable 
fora will::! and ccnsoiou^. and in that sense rualicious, denial 
of r:£:Lr u.. In sneh eas-.-'S the wrong, if any. belongs to 
the class analogous to inaiieious prosecnticn. 

Th- wrong ci niainrvnance. or aiding* a party in litigation 
;y»vherh‘jr sueoessful or nor^ ^vithout either interest in 
the suit, or lawful cause of kindred, afiection, or charity for 
aiding Lirn, is ro some ext.ent akin to malicious prosecution 
and other abuses or legal process; but the gi*ound of it is 
not so mueli an independent wrong as particular damage 
resulting from “a wTong founded upon a jn’oliibitioii by 
statute — a series of early statutes said to be in affix'mation 
of the common law — ‘‘'which makes it a criminal act and a 
misdemeanor *' (c). Hence it seems that a corporation can- 
not be criminally liable for maintenance (c); but it may be 
answerable in damages for maintenance committed by its 
servants (d). Actions for maintenance are in modern times 
unoommoii (c',: the decision of the Court of Appeal that 
mere charity, with or without reasonable ground, is an 
excuse for maintaining the suit of a stranger (/), does not 


rt'. Tozei- V. Cl>nd (1S57; Rx. 
Oh. 7 E. & Pj. 377, *2o L. J. Q. B. 
151. 110 R. R. 633. 

yere^dc V. Lorido,i Jirpyrsn 

Ncivspaper [1919] A. C. 363, SS 
L. J. K. B. 2S2. Thus the exist- 
ence of reasonable or probable 
cause is irrelevant. 

(c) Lord Selborne in Meirop, 
BanJ; v. Vooleii (18S5) 10 App. Ca. 
210, 2IS, 54 L. J. Q. B. 449. 

UV) yeviUr v. Lotiflou Ejrpre'f>i 
yoLL\<pfiherj above. 

Te) Brndlaugh v, XeioJegati: 
,1883; 11 Q. B. D. 1, 52 J. 
Q. B. 454: British Cash and Parcel 
Coareyors v. Lamson Store Ser^’ 
vice Co. 1190S] 1 K. B. 1006, 77 


L. . 1 . 1C. B. 649, C. A. (indemnity 
•riven in defence of one’s own in- 
terest is not maintenance). As to 
wiiat- will amount to a common 
interest in a suit so as to justify 
maintenance. Alahabtor v. Harness 
(C. A.) [1895] 1 Q. B. 339, 64 
L. J. Q. B. 76. It must be a 
legal interest: Oram v. liutt 
[1914] 1 Ch. 98, 83 L. J. Oh. 161, 
C. A. 

li) Ilarrii v. Brisco (1886) 17 
Q. B. Div. 504, 55 L. L Q. B. 
423. Not the less so because 'the 
charity is founded on agreement 
in religion: Holden v. Thompson 
[1907‘l“2 K. B. 489, 76 L. J. K. B. 
389. 
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tend to encourage them; but they are not extinct. Special 
damage must be proved (y). 

It vvas thought for some time that hindering a man in 
his occupation or livelihood was a special cause of action. 
A judgment of Holt C. J., delivered in 1705 Qi), and fol- 
lowed (or rather, perhaps, incautiously extended) by the 
Court of King’s Bench in 1809 (^), but on the whole 
neglected by text-writers and judges till the later years of 
the nineteenth century, was the su23posed authority for this. 
Holt certainly said that “ he that hinders another in his trade 
or livelihood is liable to an action for so hindering him,” 
whether a franchise is interfered with or “ a violent or mali- 
cious act is done to a man’s occupation, professioii, or way 
of getting a livelihood.’" But it seems the better opinion, 
as the result of recent discussion, that a special right not 
to be disturbed in one’s business is not known to the h;s\ 
So far as any distinct unlawful means are used, damage 
caused by them is actionable whether it is damage affecting 
the plaintiff in the way of his trade or not. Bo far as there 


yeville*s case, diss. Loi*d 
Haldane and Lord Atkinson. 

(A) Keehle v. JlicJceyinf/ilL, 11 
East., 573 11 R. E. 273. 

(i) Carrington v. Taylor, 11 
East, 571, 11 R. R. 270, see per 
Lord Watson and Lord Herschell 
in Allen v. Tlood [1898] A. C. at 
pp- 103, 135. There is iiotliing* 
about these decisions in Quinn v. 
Leathern. It is not crisy to sco 
what the jury in Carrington v. 
Taylor really found the facts to 
be. I suspect they meant to find 
that the defendant, cruising* off 
the plaintiff’s decoy, first fired at 
random to frighten the wild-fowl 
out of the decoy, and then shot a 


number of them when they came 
ont; and if those were the facts I 
do not see why it was not an 
actionable nuisance, Cp. Ibbot- 
son V. Teat (1865) 3 H. & C. 644, 
34 L. J. Ex. 118, 140 R. R. 655, 
the unanimous decision of a 
strong Court, wdiere scaring away 
a neighbour’s game with fireworks 
was held actionable, and not 
justiSable by way of retaliation 
for the plaintiff having enticed 
aw'ay tlie defendant’s game by 
laying down food on his own land. 
It seems assumed by every one,, 
and was ceartainly understood by 
the reporters^ that the cause of 
action was nuisance. 


82(2) 
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is daina^.- ti..,* usv of sp>:'C:ri{: unlawful moans, ir 

sooms tiiiit the aorion. wlivn it ii-s. is ouv of rwo things; 
cn tho vrider vi.,‘W pL'cnomniod abovo. an action for doing' 
uilinl harm ro the nlaintiil wirhour iiistiticatiou or excuse, 

- i’ 

which in eominon law pleading would a special action on 
tjie eas:> analogous to nuisance; or on the narrower view' that 
thcr.' is no such general duty not to litirm one's neighbour, 
bat. only a number of duties defined by different causes of 
acuoii, an fc-rion for luiisancr*, A man's ireodoui to carry 
on his. busiiii^^'s is of coiriuion right, but not of a liigher 
kind tlian any otlier comnmn right. .It is true, no doubt, 
that in eas.es where llie plaintiff has to show actual damajge 
the kind of damage most capable of detinite proof, and 
most likely to impress a jury, will generally be damn go to 
his business; this, however, is not matter of law. 

A learned and careful discussion of the modern decisions 
dow n to 1902 by Mr. A. V. Dicey K.C. (by whose general 
conourrenee* 1 am much fortified) will be found in L. Q. R. 
xviii. 1 0; and it may be pointed out that the judgment of 
Bowen L. J. in Mogiil S.S. Co, v. McGregor, G-owd'Co. (y) 
has been lately cited with increasing frequency and respect, 
and should be carefully studied in this connexion. 

The application in England of the j^rineiples above 
discussed has now- been limited by the enactments that "'an 
act done by a person in contemplation or furtherance of a 
trade dispute [V shall not be actionable on the ground only 
that it induces some other person to break a contract of 
employment or that it is an interference with the trade., 
business, or employment of some other person, or w-ith the 

O’,) (1859) 23 Q. B, Biv. 598, miuent: Comaa>/ v. Wade ri909j 

A. C. 506, 78 L. J. K. B."l025. 

(/•) It seems sucli a dispute And see note, p. 330, above, 
must be already existing- or im- 
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ris'bt of soni!' otlior person to dispose of liis capital or liis 
labour as lie -wills," and that (in effect) the funds of a 
trade union whether of masters or workmen cannot be 
reached by an action against the body or its rejjrescntative 
members (J). It does not aj^pear that the former of these 
two sections is intended to exclude the right of action against 
an individual in a ease of open violence or intimidation; or, 
ind'jcd, that it alters the law in more than one point (m); 
the precise effect of the word only is no doubt open to 
dili’erences of opinion. But it would not be safe to assiimo 
that the principles thus cut down may not be important here- 
after in some other branch of the law. Meanwhile they 
remain in full force in other common law jurisdictions, except 
r>o far as the veiy peculiar English legislation may iind 
imitators. 


yl) i) Edw. 7, c. 47, ss. 3, 4, see Qn) The licensing of procuring 
p. 330, above. Trade dispute ” breach of contract without the use 
is defined in s. o (3). of means otherwise unlawful. 
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CHAPTER IX. 

WRONGS TO POSSESSION AND PROPERTY, 


I . — Daim regar&ing Propertj/ generally. 

Every kind of intormeddliiig witli anything yliich. is the 
sabjoct of property is a -^Tong unless it is either authorized 
by some, person entitled to deal with the thing in that par- 
ticular way, or justified fay authority of law, or (in some 
cases but by no means generally) excusable on the ground 
that it is done under a reasonable though mistaken suppo- 
sition of lawful title or authority. Broadly speaking, we 
touch the property of other's at our peril, and honest mistake 
in acting for cur o^vm interest \[a), or even an honest inten- 
tion to act for the benefit of the true owner (6), will avail us 
nothing if we transgress. 

A man may be entitled in divers ways to deal with f)ro- 
perty movable or immovable, and within a wider or narrower 
range. He may be an owner in possession, with indefinite 
rights of use and dominion, free to give or to sell, nay, to, 
waste lands or destroy chattels if such be his pleasure. He 
may he a possessor with rights either determined as to length 
of time, or undertermined though determinable, and of an 
extent which may vary from being hardly distinguishable 
from full dominion to being strictly limited to a specific 

T ^ (isto) ( 1876 ) i ex. d. 55 , 45 l. j. ex. 

R. < II, L. ..31, 44 L. J. Q. B. iSS: iu trover, Miort v. lioit 

_ <4874) L. R. 9 Ex. 86, 43 L, J. 

ijjf) In tre'pa'JS, /C/ivV v. Gvefjovtj Ex. SI. 
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purpose. It belongs to the law of property to toll us what 
are the rights of owners and possessors, and by what acts in 
the law they may be created, transferred or destroyed. 
Again, a man may have the right of using property to a 
limited extent, and either to the exclusion of all other persons 
besides the owner or possessor, or concurrently with other 
persons, without himself being either owner or possessor. 
The definition of such rights belongs to that part of the 
law of property" which deals with easements and profits. 
Again, he may be authorized by law, for the execution of 
justice or for purposes of j)ublic safety or convenience, or 
under exceptional conditions for the true owuier’s benefit, 
to interfere with property to which he has no title and does, 
not make any claim. We have seen somew"Iiat of this in the 
chapter of General Exceptions.’' Again, he may be justi- 
fied by a consent of the owmer or possessor w’hich does no«t 
give him any interest in the property, but merely excuses 
an act, or a series of acts, that otherwise w’ould be wrongful. 
Such consent is knowm as a licence. 

Title to property, and authority to deal with proj)erty in 
specified w^ays, are commonly conferred by contract or in 
pursuance of some contract- Thus it oftentimes depends 
on the existence or on the true construction of a contract 
wiiether a right of property exists, or what is the extent of 
rights admitted to exist. A man obtains goods by fraud 
and sells them to another purchaser wrho buys in good faith, 
reasonably supposing that he is dealing with the true owmer. 
The fraudulent re-seller may have made a contract w^hieh 
the original seller could have set aside, as against him, on the 
ground of fraud. If so, he acquires property in the goods, 
though a defeasible property, and the ultimate purchaser in 
good faith has a good title. But the circumstances of the 
fraud may have been such that there was no true consent 
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oii tla* part ot x'l.o ownov. no coi:tra-:t at alL and no 
right ot firopt-rry wharev^ r, not ;^o much a:< lawful poissession, 
av^uir.d i.y tliH ayiiar-ut purdian^r. If .'sO. the defrauder has 
iu>i any Liwtnl int.-rr'-it whieh lie eaii vransfer evo]i to a 
person a ering in good faith and reasonably : and the ultimate 
purdia-i*!* ;iit'4uii \ no juaniier of title, and notwithstanding 
his innot' lii-a is ii.ti.l - a'^ a wnaii^-do/r . Principles ossen- 
ti;ill\ similar, luit alT: vP.mI in ih«.*ir upp!i«*ation, and not un- 
frrqin mh di>gni»‘d. ly ih*‘ eompiaxity of our law of real 
pro} »erty, hold g(H,d o[' d«*aiing> vdth land ^d]. 

.Vets of }H'i>oiis dealing in good faith with an 'ap|)areiit 
owni.>r may he, and have been, protected in t^rious ways 
and to a \arying r‘Xteut by diii'ereut systems of law. The 
purchas.r from an ap[<arr-nt owner may acquire, as under the 
‘common-htw I’ulv of sales in market overt, a better title 
than his vnulor had; or, by an extension in the same line, 
the dealings of apparently authorized agents in the tvay of 
sale or {drdge njay, for the security of commerce, have a 
special validity conferred on them, as under our Factors 
Acts ; or one who imioeeutly dealt with goods which 
he is now unable to produce or restore specideally ma.y be 
held personally excused, saving the true owner’s liberty to 
retake the goods if he can find them, and subject to the 
remedies over, if any, which may be available under a con- 
tract of sale, or a xs^irranty for the person dispossessed by 
the true owner. Excuse ot this kind is however rarely 
admitted, though much the same result may sometimes be 
alTi^'ed at on special teelininil grounds. 


(e) Hollins v, Foirley (187*5) 
L. K, 7 H. L. 757, 44 L. J. Q. B. 
169; Cmdf/ v. Ihidficy (1878) 3 
App. Ca, 459, 47 L. J. Q. B, 481. 


id) Sec Pilcher v. licfvdio)fi 
(1871) L. E. 7 Ch. 259, 41 L. J. 
Ch. 485. 

(e) Consolidated by the Factors 
Act, 1889, 52 & 53 Viet. c. 45. 
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It would seem that, apart from doubtful questions of title 
(which no system of law can w’h.olly avoid), there ought not 
to be great difficulty in determining what amounts to a 
WTong to property, and wdio is the person wronged. But in 
fact the common law does present great difficulties; and this 
because its remedies were bound, until a recent date, to 
medieval forms, and limited by medieval concef)tions. The 
forms of action brought not Ownership but Possession to the 
front in accordance with a habit of thought which, strange 
as it may now seem to us, found the utmost difficulty in con- 
ceiving rights of property as having full existence or being 
capable of transfer and succession unless in close connexion 
with the physical control of something which could be passed 
from hand to hand, or at least a part of it delivered in the 
name of the whole (/). An owzrer in possession was pz'o- 
tected against disturbance, but the rights of an owner out 
of possession w^ere obscure and weak. To this day it 
continues so with regard to chattels. For many purposes 
the ‘‘true owner” of goods is the person, and only the 
person, entitled to immediate possession. The term is a 
short and convenient one, and may be used without scruple, 
but on condition of being rightly understood. Regularly 
the common law protects ownership only through possessory 
rights and remedies. The reversion or reversionary interest 
of the freeholder or general owner out of possession is indeed 
well known to our authorities, and by conveyancers it is 
regarded as a present estate or interest. But when it has 
to be defended in a court of common law, the forms of action 
treat it rather as the shadow cast before by a right to possess 
at a time still to come. It was once said that there is no 

(/) SeeF. W. Maitland'S articles Papers” vol. i., Cambridge, 1911, 
on * The Seisin of Chattels ” and where divers profitable comparisons 
The Mystery of Seisin,^' D. Q. R. of the rules concerning real and 
i. 324, ii. 481, also in " Collected personal property wdll he found- 
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doctrine of possession in our law. Tlie reason of this appear- 
ance. an appearance capable of deceiving even learned 
persons, is that possession has all but swallowed up owner- 
ship: and the rights of a possessor, or one entitled to possess, 
have all but monopolized the very name of property. There 
is a common phrase in our books that possession is prima 
facie o\icIence of title. It would be less intelligible at first 
sight, but not less eoiToet, to say that in the developed 
system of common law pleading and procedure proof of title 
was material only as evidence of a right to possess. And it 
must be remembered that although forms of action are no 
longer vdtli us, causes of action are what they were, and 
case4 may still occur where it is needful to go back to the 
vanished form as the witness and measure of subsisting 
rights. The sweeping protection given to rights of property 
at this day is made up by a number of theoretically distinct 
causes of action. The disturbed possessor had his action of 
trespass ^in some special cases replevin); if at the time of 
the wrong done the person entitled to possess w’as not in 
actual legal possession, his remedy ^s^as detinue, or, in the 
developed system, trover. An owner who had neither pos- 
session nor the immediate right to possession could redress 
himself by a special action on the case, which did not acquire 
any technical name. 

Notwithstanding first appeai'ances, then, the common law 
has a theory of possession, and a highly elaborated one. To 
discuss it fully would not be appropriate here {g): but we 
have to bear in mind that it must be kno^\^l who is in legal 
possession of any given subject of property, and who is 
entitled to possess it, before we can tell what wrongs are 

^ Cg) Sec Essay on Posses- writer (Oxford: Clarendon Preoa, 
eion in the Common Law by Sir 1888). 

R- S, Wright and the present 
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capable of being oommitted, and against whom, by the person 
having physical control over it, or by others. Legal posses- 
sion does not necessarily coincide either with actual physical 
control or the present power thereof (the detention of 
Continental terminology), or with the right to possess (con- 
stantly called “property’’ in our books); and it need not 
have a rightful origin. The separation of detention, pos- 
session in the strict sense, and the right to possess, is both 
possible and frequent. A. lends a book to B., gratuitously 
and not for any fixed time, and B. gives the book to his 
servant to carry home. Here B.’s servant has physical pos- 
session, better named custody or detention, but neither legal 
possession Qi) nor the right to possess; B. has legal and 
rightful possession, and the x'ight to. possess as against every 
one but A.; while A. has not possession, but has a right to 
possess which he can make absolute at any moment by deter- 
mining the bailment to B., and which the law regards for 
many purposes as if it were abeady absolute. As to an 
actual legal possession (besides and beyond mere detention) 
being acquired by wrong, the wrongful change of possession 
was the very substance of disseisin as to land, and is still 
the very substance of trespass by taking and carrying away 
goods {de bonis (isportatis)^ and as such it was and is a 
necessary condition of the offence of larceny at common law*. 

The common law, when it must choose between denying 


(A) Yet it is not certain that 
he could not maintain trespass 
against a stranger; see Moore v. 
BxiUimon (1831) 2 B. & Ad. 817, 
36 R. R. 756. The law almut the 
custody of servants and persons in 
a like position has vacillated from 
time to time, and has never been 
defined as a whole. Perhaps the 
be^ reason why a bailee at will 
should have possession and a ser- 


vant should not is that the bailee, 
while the bailment lasts, can deal 
with the thing in any way con- 
sistent vdth his contract, while the 
servant must deal with a thing in 
his custody according to hisi 
master’s will, not the less so 
because that will may be and often 
is to give the servant some dis- 
cretion. 
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legal possession to the person apparently in possession, and 
attributing it to n wrong -do. t. geneiMlly jn’efers the latter 
t?ourse. In Roman law rliere is no sueli gencTal tendency, 
thoughthe results are often similar 1 ). 


Trespass, is rih‘ wruiig'iul di>turbauce of another person's 
possession of laud kj ov goods. Therefore it cMiiiiot be eom- 
initted by a ja.'ison who i> himsi.*!!' in possession .7^; though 
in eertaiu ex'i.njptional t-as^-s a disjainishabie or oven a right- 
ful ]}osses.'jor of u*ood- may by hi.-s own act, during a 
e<mtiiiuous jjiiysieal I'OutroL make himself a mere trespasser. 
But a possessor may do wrong in other ways. Ho may 
commit Waste us to the land he holds, or he may bGoome liable 
to an action of e jeefinent by holding over after his title or 
interest is deter mined. As to goods he may detain them 
without right aftiU’ it has become his duty to return them, 
or he may convert them to his owm use, a phrase of which 
the scope has bc*en greatly extended in the modern law. 
Thus we have two kinds of duty, namely to refrain from 
meddling with wiiat is lawfully possessed by another, and to 
refrain from abusing possession which we have lawfully 
gotten under a limited title; and the breach of those pro- 
duces distinct kinds o£ wrong, having, in the old system of 
the common law, their distinct and appropriate remedies. 
But a strict obsorvaneo of these distinctions in practice would 
have led to intolerable results, and a working margin was 


' Cp. Holland, “ Klemout^ of 
Jurisprudence?.’’ 12tU od. 198 «.///. 

tl') Forinerly ii: was said that 
tTeu>n.ss to land was a disturbance 
not aniouiitinfr to diss-eisin, thonirh 
it I»e “ vicina disBeisiuae,'" 

■wide!* is explained \»y si ad com- 
modam uti non posjsit.” Uracton, 
to, *217 I do not think thi^ 
dirjtinc-tiou was rt^ardod in any 


later i^ciiod, or was ever attempted 
as to goods. 

i I'.fi,. a luortgaget? of chattels- 
who has taken })ossession cannot 
coinuiiT a trespass by removing 
the gooiis, although the mortgagor 
may niojiiiwhiie Jiavo tendered the 
amount due: JoJtmon v. Diprose 
[im\ 1 Q. B. 512, 62 L. J. Q. B. 

291, C. A. 
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sriven by bonofiemt fictions which (like most indirect and 
gradual reforms) extended the usefulness of the law at the 
cost of making it intricate and diiScult to understand. On 
the one hand the remedies of an actiial possessor were freely 
accorded to persons who had only the right to possess {m ) ; on 
the other hand the person \\Tonged w'as constantly allowed 
at his option to proceed against a mere trespasser as if the 
trespasser had only abused a lawful or at anv rate excusable 
possession . 

In the later history of common law pleading trespass and 
coiiA'crsion became largely though not wholly interchange- 
able. Detinue, the older form of action for the recovery 
of cliattels, was not abolished, bn,t it was generally preferable 
to treat the detention as a convei'sioii and sue in trover (w), 
so that trover practically superseded detinue, as the writ of 
right and the various assizes, the older and once the only 
proper remedies whereby a freeholder could recover posses- 
sion of the land, were superseded by ejectment, a remedy 
at first introduced merely for the protection of leasehold' 
interests. With all their artificial extensions these forms of 
action did not completely suffice. There might still be cir- 
cumstances in which a special action on the case was required. 
And these complications cannot be said to be even now 
wholly obsolete. For exceptional circumstances may still 
occur in which it is doubtful whether an action lies wdthout 
proof of actual damage, or, assuming that the plaintiff is 
entitled to judgment, wiiether that judgment shall be for 


(/>0 See Smith v. Milles (1786) 
1 T. R. 475, 480, and note that 
constructive possession,” as used 
in OUT books, includes (^i.) posses- 
sion exercised through a servant 
oar licensee; (ii.) possession con- 
ferred by law, in certain cases, 
e.p. on an executor, indepen- 


dently ol any physical apprehen- 
sion or transfer; (iii.) an imme- 
diate right to possess which is dis- 
tinct from actual possession. . The 
last-named usage appears to be the 
only really correct one. 

(«) Blackst. iii. 152. 
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the value of the goods wrongfully dealt with or only for 
his actual damage, which may be a nominal sum. Under 
such conditions w’e have to go back to the old forms and see 
what the appropriate action would have been. This is not 
a desirable state of the law (o\ but while it exists we must 
take account of it. 


II. — Tresjxifis. 

Trespass may be committed by various kinds of acts, of 
w'hicb the most obvious are entry on another's land (trespass 
quare clausum fregit'j, and taking another’s goods (trespass 
honis asportafis) (p). Xotwdthstanding that trespasses 
punishable in the king's court were said to be vi et armis^ 
•and were supposed to be punishable as a breach of the king’s 
peace, neither the use of force, nor the breaking of an enclo- 
sure or transgression of a visible boundary, nor even an 
unlawful intention, is necessary to constitute an actionable 
i!respass. It is likewise immaterial, in strictness of law, 
whether there be any actual damage or not. “ Every 
invasion of private property, be it ever so minute, is a 
trespass (3). There is no doubt that if one walks across 
a stubble field without lawful authority or the occupier’s 
leave, one is technically a trespasser, and it may be doubted 
whether persons who roam a’bout common lands, not being 
in exercise of some particular right, are in a better position. 
It may be that, where the public enjoyment of such lands for 
sporting or other recreation is notorious, for example on 

( 0 ) See per Tliesigw L. J., 4 ouster of the tenant for years or 
Ex. Div. 199. other interest not freehold. 

(p) The exact paraUel to ties- (j) Sntici: r. Carrington, 19 
1)838 d« bonis asportaiU is of St. Tr. 1096. “Property” here, 
oourro not trespass qa. el. fr. as constantly in our books, really 
Simply, but trespass amounting to means possession or a right to 
A dxaseiiBixL of the freeholder or possession. 
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Dartmoor (r), a licence (as to which more presently) would 
be implied. Oftentimes warnings or requests are addressed 
to the public to abstain from going on some specified part 
of open land or private ways, or from doing injurious acts. 
In such cases there seems to be a general licence to use the 
land or ways in conformity with the owner’s will thus ex- 
pressed. But even so, persons using the land are no more 
than “ bare licensees,” and their right is of the slenderest. 
Loitering on a highway, not for the purpose of using it 
as a highly, but for the purpose of annoying the owner 
of the soil in his lawful use of the adjacent land (5), or prying 
into his occupations there (t), may be a trespass against that 
owner. 


It has been doubted whether it is a trespass to pass over 
land without touching the soil, as one may in a balloon, 
or to cause a material object, as shot fired from a gun, to 
pass over it. Lord EUenborough thought it was not in 
itself a trespass “ to interfere with the column of air super- 
incumbent on the close,” and that the remedy would be by; 
action on the case for any actual damage; though he had 
no difficulty in holding that a man is a trespasser who fires 
a gun on his own land so that the shot fall on his neigh- 
bour’s land (w) . Fifty years later Lord Blackburn inclined 
to think differently (a;), and his opinion seems the better. 


(r) As a matter of fact, the 
Dartmoor hunt had an express 
licence from the Duchy of 
Cornwall. 

(5) Harrison v. Hxihe of Rutland 
[1893] 1 Q. B. 142, .62 L. J. Q. B. 
117, C. A. 

(t) Hickman v. MaUey [1900] 1 
Q. B. 752, 69 L. J. Q. B. 511,0. A. 

(tt) Pickering v. Ritdd (1815) 4 
Camp. 219, 221, 16 R. R. 777. 

(x) Kenyan v. Hart (1865) 6 


B & S*. 249, 252, 34 JL. J. M. C. 
87, 141 R. R. 400, 402; and see 
per Fry D. J. in Wandstoorth 
Board of JForks v. United Tele- 
*p}ione Co, (1884) IS Q. B. Div, 
904, 927, 53 L. J. Q. Bj. 449. It 
may bo oUi-erwise, as in that case, 
where statutory interests in land 
are conferred for special i)urposes. 
Lord Blackburn’s opinion seems to 
have been overlooked when Dord 
Ellenborough’s dictum was’ cited 
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Clearly rliore can be a woDgful entry on land below the siii- 
face, by uiiniriH*, and in faot this kind ot‘ trespass is rather 
prominent in r»ui* modem books. It docs not seem possibb* 
on the principles of .tlie eominon law to assign any reason 
why iui entry abo\f the surface should not also be a trespass, 
unless indeed it can hj said that the scope of possible tres- 
pass is limited by that of possible efi'eetive possession, wliich 
. might be the most reasonable rule (jj). Clearly it would be 
a trespass to sail over another man's laud in a balloon (much 
more in a controllable aii‘-cra£t) at a level within the height 
of ordinary buildings, and it might be a nuisance to keep 
a balloon hovering over the land even at a greater height. 
As regards sln^oting, it would be strange if we could object 
to shots being fired point-blank across our land only in the 
event of actual injury being caused, and the passage of the 
foreign body in the air above our soil being thus a mere 
incident in a distinct trespass to person or property. But 
the projectiles of modem artillery, when fired for extreme 
range, attain in the course of their trajectory an altitude 
exceeding that of Mont Blanc or even Elbruz. It may 
remain in doubt whether the passage of a projectile at such 
a height could in itself be a trespass, ilany continental 
authors, but by no means all, uphold a positive right to 
free passage in the air (subject to reasonable regulation) 
as the base of any international convention on the subject. 
Whether it be desirable or not to invent such a right, it 
will not be found ready made in the common law (.:); and 


with approval in the Higrh Court of 
Calcutta, Bfipram v. KheHrenath 
(18<j 9) 3 Ben. D. R. 18, 43. 

(//) Tlie German (art. 905) and 
Swi<s (art. 667) Civil Codes have 
adopted a rule of thi« kind: .‘it 
s«eems that the range of effective 
possession cannot now he held to 


lic limited by the possible height 
of buildings. 

(z) Sec Simeon E. Baldwin 
i C'. J . of Conneotient) The Law 
of the Airship/^ Amor. Journal of 
Intern. Law, iv. 95 (Jan. 1910); 
Harold D. Hazeltine, “The Law 
of the Air;* London, 1911; Sir 
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it is certainly not part of the law of nations, for all or most. 
European Governments lia\^ made rules involving the denial 
of it even in time of peace, and full national dominion is 
now explicitly recognized by convention . 

Trespass by- a man’s cattle is dealt with exactly like tres- 
pass by himself; but in the modern view of the law. this is 
only part of a more general rule or body of rules imposing! 
an exceptionally strict and unqualified duty of safe custody 
on grounds of public expediency. In that connexion we 
shall accordingly return to the subject (a). 

Encroachment under or above ground by the natural 
growth of roots or branches of a tree standing in adjacent 
land is not a trespass, though it may be actionable as a* 
nuii^ance (b). . 

Trespass to goods may be committed by taking possession 
of them, or by any other act '*in itself immediatcdy injiudous" 
to the goods in respect of the possessor’s interest (c), as 
by killing (d), beating (e), or chasing (/) animals, or de- 
facing a work of art. Where the possession is changed the 
trespass is an aspofiation (from the old form of pleading, 
cepit et asportavit for inanimate chattels, ahdimt for ani- 
mals), and may amount to the offence of theft. Other 

Erie Richards, "Sovereignty over 
the,, Air,” Oxford, 1913. The In- 
ternational Law Asisociation, at its 
conference held at Madrid in 1913, 
rejected the "free air” doctrine: 

Compte rendu, pp. 522 — 545. 

(sc) International, Convention 
for the regulation of Aerial Navi- 
gation, Pari. Papers, 1920, Cd. 670. 

Domestic legislation is pending. 

(a) Chapter XII. below. 

(5) Lemmon v, Webb [1895] 

A. C, 1, 64 %*• J- Oh. 205; on this 
point see per Lindley L. J. in 
C\ A. [1894] 3. Ch. at pp. 11— 

P.— ' ' 


12; Smith V. GiMy [1904] 2 K. B. 
448, 73 L. J. K. B. 894. A very 
learned writer suggests that this 
ought to have been the. rule for 
straying cattle also: Salmoncl, Law 
of Torts, p. 161. 

(o) Blackst. iii. 153. 

(d) Wright v. Eamsoot, 1 Saund. 
83, 1 Wms. Saund, 108 (trespass 
for killing a naastiff). 

(a) JDand v. Sexton (1789) 3 
T. R. 37 (trespass vi et. armis for 
beating the plaintiff's dog). 

' (/) A form of writ is given for 
chasing the plaintiff’s sheep with 

23 ’ 
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trespasses to goods may be criminal offences under the head 
of malicious injury to prof^erty. The formerly doubtful 
doctrine of the civil trespass being merged in the felony 
when the trespass is felonious has been considered in an 
earlier chapter [g . Authority, so far as known to the 
present writer, do€*s not clearly show whether it is in strict- 
ness a trespass merely to lay hands on another’s chattel with- 
out either dispossession (Ji) or actual damage. By the 
analogj" of trespass to land it seems that it should be so. 
There is no doubt that the least actual damage would be 
enough (?). And cases are coneeimble in which the powder 
of treating a mere unauthorized touching as a trespass might 
be salutary and necessary, as where valuable objects are 
exhibited in places either public or open to a large class of 
persons. In the old precedents trespass to goods hardly 
occurs except in conjunction with trespass to land (k). 


III . — Injuries to Re^^er$ion. 

A person in possession of property may do wrong by 
refusing to deliver possession to a person entitled or by 
otherwise assuming to deal with the property as owner or 
adversely to the true owner, or by dealing w’ith it under cover 
of his real possessory title but in excess of his rights, or, 
where the nature of the object admits of it, by acts amounting 
to destruction or total change of character, such as breaking 
up land by opening mines, burning w’ood, grinding com, 
or spinning cotton into yarn, which acts however are only 
the extreme exercise of assumed dominion. The law” started 


dogs, P. N. B, 90 L.; eo for 
shearing the plaintifi’s sheep, ib. 
87 G. 

(g) P. 201, above. 

(h') See Gaglard v. Morris 
(1849) 3 Ex. m, 18 L, J. Ex. 297. 

(0 ^‘Scratching the panel of a 
carriage would be a trespass,’^ 
Alderson B. in FouUes v. WU- 


lovghhy (1841) 8 M. & W. 549, 
58 R. R. 810, In Kirk v. 
Gregory (1876) 1 Ex. D. 55, the 
trespass complained of was almost 
nominal, bnt there was a com- 
plete asportation while the inter- 
meddling lasted. 

(i?) See P. N* B. 86—88, 
passim* 



INJURIES TO REVERSION. 


355 


from entirely distinct conceptions of the mere detaining of 
property" from the person entitled, and the spoiling or alter- 
ing it to the prejudice of one in reversion or remiainder, or 
a general owmer (Z). For the former case the common law 
provided its most ancient remedies — the writ of right (and 
later the various assizes and the wTit of entry) for land, 
and the parallel writ of detinue (parallel as being merely 
a variation of the ^vrit of debt, which was precisely similar 
in form to the '^vu’it of right) for goods; to this must Ibe 
added, in special, but once frequent and important cases, 
replevin (m). For the latter the ^it of waste (as extended 
by the Statutes of Marlbridge and Gloucester) was available 
as to land; later this was supplanted by an action on the 
case (n) '' in the nature of waste,” and in modern times the 
power and remedies of courts of equity have been found 
•still more efiectual (o). The process of devising a practical 
remedy for o^vners of chattels was more circuitous; they 
were helped by an action on the case which became a distinct 
•species under the name of trover, derived from the usual 
though not necessary form of pleading, which alleged that 


(?) As to tlie term ** rcversion- 
.^ry interest ” applied to goods, cp. 
Dicey on Parties, 345. In one way 
" reversioner ” would be more cor- 
rect than “ owner ” or '' general 
owner/* for the person entitled to 
sue in trover or prosecute for theft 
is not necessarily dominus, and tiie 
dominuB of the chattel may be dis- 
qualified from eo suing or pro- 
secuting. 

(?w) It seems useless to say 
more of replevin here. The curious 
reader may consult Memiie v. 

(1856) 6 E. & B. 842, 25 
L. J. Q. B, 399, 166 R. R. 322. 
Por the earliest form of writ of 
•entry see Close RoUs, vol. i. p. 32. 


Blackstone is wrong in stating it to 
have been older than the assizes. 
See Pollock and Maitland, Hist. 
Eng. Law, Bk. ii., o. 4, § 2 ad fin. 

(w) Under certain conditions 
waste might amount to trespass!, 
Litt, s. 71, see more in sect. vii. 
of the present chapter. 

(o) For the history and old law, 
see Co. Litt. 53, 54; Blackst. ii. 
281, iii. 225; notes to Greene v. 
Cole, 2 Wms. Saund. 644; and 
Woodhoitse v. Walker (1880) 5* 
Q. B. D. 404, 49 L. J. Q. B. 609. 
The action of waste proper could 
be brought only " by him that hath 
the immediate estate of inherit- 
ance.” Co. Litt. 53 a. 


23 ( 2 ) 
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the defendant found the plaintiff's goods and converted them 
to his own use The original notioji of conrersion in 
personal chattels answers closely to that of tvasie in tene- 
ments: but it was soon extended so as to cover the whole 
irround of detinue [cl\, and largely overlap:) trespass: a mere 
trespasser whose acts would have aiiiouiitod to conversion if 
done by a lawful posst?ssor not being allowed to take excep- 
tion to the true owmor “ waiving the trespass/'* and professing 
to assume in the defendant's favour that his possession had 
a lawful origin. 


IV.— 


Waste is any unauthorized act of a tenant for a freehold 
estate not of inheritance, or for any lesser interest, which 
tends to the destruction of the tenement, or otherwise to the 
injury of the inheritance. Such injury need not consist 
in loss of market value: an alteration not otherwise mischie- 
vous may be waste in that it throws doubt on the identifica- 
tion of the property, and thereby impairs the evidence of 
title. It is said that every conversion of land from one 
species to another — as ploughing up woodland, or turning 
arable into pasture land — ^is waste, and it has even been said 
that building a new house is waste (r). But modern authority 


{p) Blackst. Hi. 152, e£. the 
judgment of Alartin B. in Bur- 
roughes v. Bayne (1860) 5 H. 

296, 29 L, J. Ex. iSo, 188. 120 
R. R. 591, 597 ; and as to the forms 
of pleading, Bro. Ab. Action sur 
lo Case, 103, 109, 113, and see 
Littleton’s remark in 33 H, VI., 
27, pi. 12, an action of detinue 
where a finding hy the defendant 
Ws alleged, that this declaration 
■p&r inventionehi is a new found 
Haliday”; the case is translated 
by Sir R. S. Wright in Pollock 


and Wright on Possession, 174. 

(qj Martin B., Z. c*., whose 
phrase ‘‘in vert’' ancient times” 
is a little misleading, for trover, 
as a settled common form, seemsi 
to date only from the 16th century ; 
Reeves Hist. Eng. Law, iv. 536. 

(;•) “ If the tenant build a new 
house, it is waste: and if he 
suffer it to be wasted, it is a new 
waste.” Co. Litt. 53 a. Contra 
as to the building,' Bavey v. 
Ailcwith (1617) Hob. 234. 
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doi?s not bear this out; “ in order to prove wa^te you must! 
prove an injury to the inheritance ’’.either *‘in the sense of 
value” or “in the sense of destroying identity ” (s). The 
real test seems to be whether the acts complained of alter 
the nature of the thing demised (t). And in the United 
States, ospocially the Western States, many acts arc held to 
be only in a. natural and reasonable way of using and improv- 
ing the land — clearing wild woods for example — which in 
England, or cvm in the Eastern States, would be manifest 
waste?. As to permissive waste, /.e., sullering the tenomoiit 
to lose its value or go to ruin for want of necessary repair, a 
tenant lor life or years is liable therefor if an express duty 
to repair is imposed upon him by the instrument creating 
his estate; otherwise he is not {u). It seems that it can in 
no ease be waste to use a tenement in an apparently reason- 
able and proper manner, ‘ “ having regard to its character and 
to the purposes for which it was intended to be used ” (.r), 
whatever the actual (?ousequencos of such user may bo. 
Where a particular course of user has been carried on for a 
considerable course- of time, with the app'arent knowledge 
and assent of the owner of the inheribance, the Court wdll 
make all reasonable presumptions in favour of referring acts 
so done to a lawful origin (y). Destructive waste by a 
tenant at will may amount to trespass, in the strict sense. 


(-0 Jones V. C/iapjjell (1875) 
L. R. -20 Eq. 539, 540-2- (Jessel 
21. E.); Jlenx v. Coblei/ [1892] 2 
Cii. 253, 61 L. J. Cli. 449. 

(/) West Hum Central Charity 
Board V. E. London Waterioorks 
Co. [j 900] 1 Ch. 624, 69 L. J. Cli. 
257. 

7tV Ccirlivrighl, Wc!/;- 

Mu.i (1889) 41 Ch. D. 532, 58 L. J. 
Ch. 55)0. An equitable tenant for 
life is not liable for permissive 
waste: PuKtfs V. Blag rave (1854) 4 


D. jM. Gr. 448; Be JloichJcys, Frehe 
V, Calmady (1886) 32 Ch. D. 408, 
55 L. J. Ch. 546. 

(it?) Manchester Bonded Ware- 
house Co. V. Carr (1880) 5 O. P. 

D. 507, 512, 49 L. J. C. P. 809; 
following Saner v. Bilton (1878) 
7 Ch. D, 815, 821, 47 L. J. Ch. 
267; Job v. Fotton (1875) -L. 

E. 20 Eq. 84, 44 L. J. Ch. 262. 

(/^) Elias V. Snoxodon Slate 

Quarries Co. (1879) 4 App. Ca. 
454, 465, 48 L. J. Ch, 811. 
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against the lessor. The reason will be more convenient! v 
explained hereafter (r). 


In modem practice, questions of waste arise either between 
a tenant for life {a), and those in remainder, or between 
landlord and tenant. ^In the former ease, the unauthorized 
cutting of timber is the most usual ground of complaint: 
in the latter, the forms of misuse or neglect are as various; 
as the uses, agricultural, commercial, or manufacturing, for 
which the tenement mav be let and occupied. With regard 
to timber, it is to be observed that there are ''timber 
estates ” on which w'ood is grown for the purpose of periodical 
cutting and sale, so that " cutting the timber is the mode of 
cultivation’’ (h). On such land cutting the timber is equiva- 
lent to taking a crop of arable land, and if done in the usual 
course is not waste. A tenant for life whose estate is ex- 
pressed to be without impeachment of waste may freely 
take timber and minerals for use, but, unless with further 
specific authority, he must not remove timber planted for 
ornament (save so far as the cutting of part is required for 
the preservation of the rest) (<?), open a mine in a garden or 
pleasure ground, or do like acts destructive to the individual 
character and amenity of the dw^elling-place (d). The com- 


(s) See below in. sect. vii. of this 
chapter. 

(fl) In the United States, where 
tenancy in dower is still common, 
there are many modern decisions 
on questions of waste arising out 
of such tenancies. See Scribner 
on Dower (2nd ed. 1883) i, 212— 
214; ii. 795 sqq, 

(6) As to the general law con- 
cerning timber and its possible 
variation by local custom, see the 
judgment ot Jessel y[. R., Ilonj/- 
Vfood V, Monywood (1874) L. R. 
18 Eq. 306, 309, 43 L. T. Ch. 652, 


and Das/ncood v. Magniao [1891] 
3 Ch. 306, 60 L. J. Oh. 809, C. A. 

(c) See Baher v. Sebright 
(1879) 13 Ch. B. 179, 49 L. J. Oh. 
65; but it seems that a remainder- 
man coining in time would be 
entitled to the supervision of the 
Court in such case: 13 Oh. D. at 
p. 188. The Court has not to decide 
what is actually ornamental: Weld- 
Blundell v. WoJseley [1903] 2 Ch. 
664, 73 L. J. Ch. 45. 

(d) Waste of this kind was 
known as “equitable waste,” the 
commission of it by a tenant un- 
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mission of such waste may be restrained by injunction, 
without regard to pecuniary damage to the inheritance: but, 
when it is once committed, the normal measure of damages, 
can only be the actual loss of value (e). Further details 
on the subject would not be appropriate here. They belong 
rather to the law of Eeal Property. 

As between landlord and tenant the real matter in dispute, 
in a case of alleged waste, is commonly the extent of the 
tenant’s obligation, under his express or implied covenants, 
to keep the property demised in safe condition or repair. 
Yet the wrong of wraste is none the less committed (and 
under the old procedure was no less remediable by the appro- 
priate action on the case) because it is also a breach of the 
tenant’s contract (/). Since the Judicature Acts it is im- 
possible to say whether an action alleging misuse of the 
tenement by a lessee is brought on the contract or as for a 
tort {g): doubtless it w^ould be treated as an action of con- 
tract if it became necessary for any purpose to assign it to 
one or the other class. 


V . — Conversion . 

Conversion may be described as the wrong done by ^'an 
unauthorized act which deprives another of his property per- 
manently or for an indefinite time ” (Ji). Such an act may 


impeachable for waste not being 
treated as wrongful at common 
law; see now 36 & 37 Viet. c. 66 
(the Supreme Court of Judicature 
Act, 1873), s. 25, sub-s. 3. 

(e) Buhb V, Yelverton (1870) 
L. R. 10 Eq. 465. Here the 
tenant for life had acted in good 
faith under the belief that he was 
improving the property. Wanton 
acts of destruction would be very 
differently treated, 

(/) 2 Wms. Saund. 646. 


(jg) JE.ff, Tucker v. Linger 
(1882) 21 Gh. D. 18, 51 L. J. Oh. 
713. 

(h) Bramwell B., adopting the 
expression of Bosanquet, arg.^ 
lliort V. Bott (1874) L. R. 9 Ex. 
86, 89, 43 L. J. Ex. 81. All, or 
nearly all, the learning on the sub- 
ject down to 1871 is collected (in 
a somewhat formless manner it 
must be allowed) in the notes to 
WiLbrahum v. /S'??,ow7, 2 Wms. 
Saund. 87. 
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or may not ineliiJo a trospas.^; wholher it does or not is 
immaterial as regards the right of the plaintiff in a civil 
action, for even under the old forms he might '' waive the 
trespass thougli as regards the possibility of the wrong- 
doer being criminally liable it may still be a vital question, 
trespass by taking and carrying away the goods being a 
necessary element in the offence of larc-eny at common law. 
But the definition of theft (in the first instance narrow but 
strictly consistent, afterwards complicated by some judicial 
refinements, and by numerous unsysteinatie statutory addi- 
tions does not coneern us lioiv. The property of which 
the plaintiff is deprived — the subject-matter of the right 
which is violated — must be something which he has the 
immediate right to possess; only on this condition could 
one maintain the action of trover under the old forms. Thus, 
where goods had been sold and remained in the vendor's 
possession subject to the vendor’s lien for unpaid purchase- 
money, the purchaser could not bring an action of trover 
against a stranger who removed the goods, at all events 
without payment or tender of the unpaid balance (i). 

But an o^^mer not entitled to immediate possession might 
have a special action on the case, not being trover, for any 
permanent injury to his interest, though the wrongful act 
might also be a trespass, conversion, or breach of contract, 
as against the immediate possessor (k). As under the Judi- 
cature Acts the difference of form between trover and a 
special action which is not trover does not exist, there seems 
to be no good reason why the idea and the name of conversion 


(.0 Lord V. Price (1874) L. R. 9 
Ex. 54, 43 L. J. Ex. 49. 

■(/:) J/eors v. Z. ^ S, W. JR, Co. 
(m2) n C. B. N. S. 850, 31 L. J. 
e. P. 220, 132 R. R. 778. This 
appears to have been overlooked in 
the reasoning if not in the decision 
of the Court in Coupe Co. v. 


diek [1891] 2 Q. B. 413, 60 L. J. 
Q. B. 676, which assumes that a 
bailor for a term has no remedy 
against a stranger who injures the 
chattel. The authority of that case 
is very doubtful, see Bander eon v. 
Collins [1904] 1 K* B. 628, 73 
L. J. K. B. 358, C. A. 



. .. . . cokvbrsion; - v . , . : . ' 361 

should not be extended to: 'cover .these last-mentioned 
cases. 

On the other hand, the name, has been thought altogether 
objectionable by considerable authorities Q):. and certainly 
the natural meaning of converting pro^^erty to one’s own use 
has long been left behind. It came to be seen that the actual 
diversion of the benefit arising from use and possession was 
only one aspect of the wrong, and not a constant one. It 
did not matter to the plaintiff whether it was the defendant, 
or a third person taking delivery from the defendant, w’ho 
used his goods, or whether they were used at all; the essence 
of the injury was that tlie use and possession were dealt 
with in a manner adverse to the plaintiff and inconsistent 
with his right of dominion. 

The grievance is the unauthorized assumption of the 
powers of the true ovmer.. Actually dealing with another’s 
goods as owner for however short a time and however limited 
a purpose (m), is therefore conversion; so is an act which in 
fact enables a third person to deal with them as owner, and 
which would make such dealing lawful only if done by the 
person really entitled to possess the goods (n). It makes 
no difference that such acts were done under a mistaken but 
honest and emi reasonable supposition of being lawfully 
entitled (wz), or even with the intention of, benefiting , the 
true owner {n ) ; nor is a servant, or other merely ministerial 

tcort V. Compioir cVEscompte 
[1894] 2 Q. B. 157, 63 L, J. Q. B. 
674. The same principle is illus- 
trated by Union Credit Bank v. 
Mermy Docks and Harbour Board 
[1899] 2 Q. B. 205, 63 L. J. Q. B. 
842, 

(^0 Eiort V. Bott (1874) L; R. 

9 Ex. 86, 43 L, J. Ex. 81. 


(0 See 2 Wms. Saund. 108, and 
per-Bramwell L. J., 4 Ex. D. 194 
(not for the first time, see 2 H. & 
X. 532, 115 R.R. 682). 

{m) Jlollim V. Fowler (1875) 
L. R. 7 H. L. 757, 44 L. J. Q. B. 
169. Cashing a cheque in good 
faith on a fraudulently altered 
indorsement is a conversion as 
against the true indorsee: Klein- 
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agent, excused for assuming the dominion of goods on his 
master’s or principal’s behalf, though he acted under an 
unavoidable ignorance and for his master’s benefit ” (o). It 
is common learning that a refusal to deliver possession to 
the true ownev on demanH is evidence of a conversion, but 
evidence onlv(p); that is, one natural inference if 1 hold 
a thing and will not deliver it to the owner is that I repu- 
diate his o'VMiership, and mean to exercise dominion in 
despite of his title either on my o\^Ta behalf or on some other 
claimant’s. If the refusal is in disregard of the plaintiff’s 
title, and for the purpose of claiming the goods either for 
the defendant or for a third person, it is a conversion ” ( 3 ). 
But this is not the only possible inference, and may not 
be the right one. The refusal may be qualified and pro- 
visional: the possessor may say, “ 1 am willing to do right, 
but that 1 may be sure I am doing right, give me reason- 
able proof that you are the true owner”; and such a 
possessor, even if over-cautious in the amount of satisfaction 
he requires, can hardly be said to repudiate the true owner’s 
claim (r). Or a seivant having the mere custody of goods 
under the possession of his master as bailee — say the servant 


( 0 ) Stephens v. Blwall (1815) 
4 H. & S. 259, 16 E. E. 458; 
adm.iti'ed to be good law in 
KelUns V. Fowler, L. E. 7 H. L. 
at pp. 769, 795, and foUowed in 
Barker v. Furlong [1891] 2 Ch. 
172, 60 L. J. Ch. 368, Op. Fine 
Art Socieig t. Union Bank of 
London (1886) 17 Q. B. Div, 705, 
56 Xi. J. Q, B, 70. 

(ji?) Balme v. Eutton, Ex. Ch, 
(1833) 9 Bing. 471, 475. Still less 
will mere detention of the goods 
before any demand suifBce without 
furilier proof that the holder 
assumes dominion in disregard of 
the owner's title: Olaittoki v. Le 


Jtoy [1911] 2 K. B. 1031, 81 L. J. 
K. B. 49, C. A,, where the plain- 
tiff's sob’ ci tor vainly tried to im- 
prove his case by making a formal 
demand after the issue of his writ ‘ 

(v) Opinion of Blackburn J, in 
EoUins V. Fowler, L. E, 7 H. L. 
at p. 766. 

if) See Burroughes v, Bayne 
(1860) 5 H. & N. 296, 29 L. J. 
Ex. 185, 188, 120 E. R, 594, 597, 
supra, p. 356, note (j?). Such a 
conditional or dilatory refusal will 
not be a conversion merely because 
the possessor’s reasons for it are 
bad in law: Clayton Le-Boy, 
note (jp) above. 
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of a warehouseman having the key of the warehouse — may 
reasonably and justifiably say to the bailor demanding his 
goods: 1 cannot deliver them without my master’s order 
and this is no conversion. ** An unqualified refusal is almost 
always conclusive evidence of a conversion; but if there be 
a qualification annexed to it, the question then is whether it 
be a reasonable one” (s). Again, there may be a wrongful 
dealing with goods, not under an adverse claim, but to avoid 
having anything to do wdth them or with their owner. 
Where a dispute arises between the master of a ferryboat 
and a passenger, and the master refuses to carry the pas- 
senger, and puts his goods on shore, this may be a trespass,, 
but it is not of , itself a conversion (t). This seems of little 
importance in modern practice, but we shall see that it might 
still affect the measure of damages. 

In many cases the refusal to deliver on demand not only 
proves but constitutes the conversion. When this is so, the 
Statute of Limitation runs from the date of the refusal, 
without regard to any prior act of conversion by a third! 
person (u). 

By a conversion the true owner is, in contemplation of 
law,, totally deprived of his goods; therefore, except in a 
few very special cases {x), the m^sure of damages in an 
action of trover was the full value of the goods, and by a 
satisfied judgment (y) for the plaintiff the property in the 
goods, if they still existed in specie, was transferred to the 
defendant, 

(s) Alexander v. Southey (1821) 

6 B, & Aid. 247, per Best J. at 
p, 250; 24 R. E. 348, 350. 

(#) Fouldes V, Willoughby 
(1841) 8 K. & W. 540, 68 E. E. 

803; cp. Wilson v. McLaughlin 
(1871) 107 Mass, 587. 

(w) Miller v. Dell [1891] 1 Q. B. 

468, 60 L. J. Q. B, 404, O. A. 


(x) See per Bramwell L. J., 3" 
Q. B. B. 490; Hiart v. L. # N. W. 
Ji. Co. (1879) 4 Bx, Div. 188, 48 
L. J. Ex. 545, where, however, 
Bramwell J. was the only mem- 
ber of (the Court who was clear that 
there was any conversion at all. 

($^) Not by judgment without 
satisfaction; Ex parte Brahe 
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Thft more assertion of a pretended right to deal with goods 
•or threatening to prevent the owiaer from dealing with them 
is not conversion, though it may perhaps be a cause of action, 
if special damage can be sho^\’n ; indeed it is doubtful 
whether a person not ah’eady in possession can commit the 
wrong of conversion by an act of intei'fereiice limited ta 
a. special purpose, and falling short of a total assumption of 
dominion against the true owner >y;}. An attempted sale 
of goods which does not afreet the property, the seller having 
no title, and the sale not being in market overt, nor yet the 
possession, there being no delivery, is not a conversion. If 
underraken in good faith, it would seem not to be actionable 
at all; otherwise it might come within the analogy of 
slander of title. But if a ^^Tongful sale is followed up by 
delivery, both the seller {b) and the buyer (c) are guilty of 
a conversion. Again, a mere collateral broach of contract 
in dealing with goods entrusted to one is not a conversion;- 
as where the master of a ship would not sign a bill of lading' 
except with special terms which he had no right to require, 
but took the cargo to the proper port, and was willing to 
deliver it, on payment of freight, to the proper consignee (d). 

A merely ministerial dealing with goods, at the request 
of an apparent owner having the actual control of them. 


(iS77j o Ch. Div. S6t>, 46 L. J. Bk. 
29; following Brlmmead v. Uarri- 
sou (1871) L, R. 6 C. P. 584, 40 
L. J. C. P. 281. 

(z) England v. Coicleij (1873) 
Ij. R. 8 Ex. 126, see per Kelly 
C. B. at p. 132, 42 L. J. Ex. 80. 

(a) See per Bramwell B. and 
Kelly C. B., L. R. 8 Ex, 131, 
132, and Union Credit Bank v. 
y, ^ S, Wfdes Bank [1899] 2 Q. B. 
205, 215, 68 L. J. Q. B, 842. 

(5) Lamaskire Waggon CoJ w 


FUzhug/t (1861) 6 H. &: X. 502, 
30 L. J. Ex;. 231, 123 R. R. 645 
('action by bailor against .sheriff, 
for selling the goods absolutely as 
goods of the bailee under a. fi. fa,; 
the decision is on the pleadings 
only). 

(c) Cooper v. WUlmnatt (1845) 
1 C. B;. 672, 14 L. J. O. Pu 219, 
68 R. R. 798, 

\d) Jones v. Hough (1879) 5 Ex. 
Div. 115, 49 L. J. Ex. 211; cp. 
Ilecdd V. Car eg (next note). 
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appears not to be conversion (e); but the extent of this* 
limitation or exception is not precisely defined. The point 
is handled in the. opinion delivered to the House of Lords 
in Hollins v. Foider (/) by Lord Blackburn, then a Justice 
of the Queen’s Bench; an opinion which gives in a relatively 
small compass a lucid and instructive view of the whole 
theory of the action of trover. It is there said that ‘'on' 
principle, one who deals with goods at the request of the 
person who has the actual custody of them, in the bona fide 
belief that the custodian is the true o^vTier, or has the autho- 
rity of the true owner, should be excused for what he does 
if the act is of such a nature as would be excused if done 
by the authority of the person in possession (gr), if he was a 
finder of the goods, or intrusted with their custody.’’ This 
excludes from protection, and was intended to exclude, such 
acts as those of the defendants in the case then at bar: they 
had bought cotton, innocently and without negligence, from 
a holder who had obtained it by fraud, and had no title, 
and they had immediately resold it to a firm for whom they 
habitually acted as cotton brokers, not making any profit 
beyond a broker’s commission. Still it appeared to the 
majority of the judges and to the House of Lords that the 
transaction was not a purchase on acoount of a certain bus-, 
tomer as principal, but a purchase with a mere expectation 
of that customer (or some other customer) taking the goods; 
the defendants therefore exercised a real and eSective though 
transitory dominion: and having thus assumed to dispose of 

(>) JSeM- V. Careij (1852) 11 perly do, 
a B. 977, 21 L. d P. 97 j 87 . (/) L. R. 7 H. L. at pp. 7C6-: 

R, R. 353; but this is reaUy a 768. 

c^e of the class last lueixtioned, , (g) Observe that this lueang 
for the defendant “ reoedyed the. physical possession; in some of 
goods on behalf of the true owner, the cases proposed it woula . be 
and was held to have done nothing accompanied by legal possession,, 
with, them that he might not pro- in others not, , .. 
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the goods, they were liable to the true owner Qi), So would 
the ultimate purchasers have been (though they bought and 
used the cotton in good faith), had the plaintiffs thought 
fit to sue them (i). 

But what of the servants of those purchasers, who handled 
the cotton under their authority and apparent title, and by 
making it into twist wholly changed its form? Assuredly 
this was conversion enough in fact and in the common sense 
of the word; but was it a conversion in law? Could any 
one of the factory hands have been made the nominal de- 
fendant and liable for the whole value of the cotton? Or 
if a thief brings com to a miller, and the miller, honestly 
taking him to be the true o\Mier, grinds the corn into meal 
and delivers the meal to him without notice of his want of 
title; is the miller, or are his servants, liable to the true 
O'^'ner for the value of the com? Lord Blackburn thought 
these questions open and doubtful (it). There appears to 
be nothing in the authorities to prevent it from being ex- 
cusable to deal with, goods merely as the servant or agent 
of an apparent ov^mer in actual possession, or under a contract 
with such owner, according to the apparent owner's direc- 
tion; neither the act done, nor the contract (if any), pur- 
porting to involve a transfer of the supposed property in the 
goods, and the ostensible owner’s direction being one which 
he could lawfully give if he were really entifled to his 
apparent interest, and being obeyed in the honest (Z) belief 


(h) See per Lord Cairns, L. R. 
7 H, li. at p. 797. This principle 
applies to sale and delivery by an 
anctioneer witliont notice of the 
apparent owner’s want of title: 
Consolidated Co. v. Ct4rtis 11892] 
1 Q. B. 495, 61 E. J. Q, B. 325. 

(♦) Blackburn, J., L. R. 7 H. L. 
764, 768. 


(h) See last note. 

(T) Should we say honest and 
reasonable”? It seems not; a per- 
son doing a ministerial act of this 
kind honestly but not reasonably 
ought to be liable for negligence 
to the extent of the actual damage 
imputable to his negligence, not' 
in trover for the full value of the 
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that he is so entitled. It might or might not be convenient 
to hold a person excused who in good faith assumes to dispose 
of goods as the servant and under the authority and for 
the benefit of a person apparently entitled to possession but 
not already in possession. But this could not be done with- 
out overruling accepted authorities (m). 

A bailee is p'ima fade estopped as between himself and 
the bailor from disputing the bailor^s title (%). A person 
holding goods as a mrehouseman or the like may bring 
himself under this rule by attornment, and may be estopped, 
notwithstanding manifest want of title, as against the person 
to whom he was attorned (a). Hence, as he cannot be liable 
to two adverse claimants at oncOj he is also justified in 
redelivering to the bailor in pursuance of his employment, 
so long as he has not notice (or rather is not under the 
effective pressure) (p) of any paramount claim: it is only 
when he is in danger of such a claim that he is not bound to 
redeliver to the bailor (g). When there are really conflict- 
ing claims, the contract of bailment does not prevent a 


goods; and even apart from the 
technical effect of conversion, 
negligence would be the substan- 
tial and rational ground of 
liability. Behaviour grossly incon- 
sistent with the common prudence 
of an honest man might here, as 
elsewhere, be evidence of bad faith. 

(m) See Stephens v, Mlvxill 
(1815) 4 M. & S. 259, 16 R. R. 
458; Barker v. Furlong [1891] 2 
Ch. 172, 60 L. J. Ch. 368, p. 862, 
above. 

in) 7 Hen. VII. 22, pi. 3, per 
Hartin. Common learning in 
modern books. 

(o) Bfenderson v. Willmns 


[1895] 1 Q. B. 521, 64 L. J. Q. B. 
308, C. A. 

(^) Biddle v. Bond (1865) 6 
B. & S. 225, 34 L. J. Q. B. 137, 
where it is said that there must 
be something equivalent to eviction 
by title paramount. 

(^q) See Sheridan v. Idew Quay 
Co. (1858) 4 O. B. N. S. 618, >28 
L. J. 0. P. 58, 114 R. R. 873 
(where note the difference in the 
case of a common carrier); Furo^ 
pean awl Australian lioyal Mail 
Co. V. Itoyal Mail Steam Backet 
Co. (1861) 30 L. J. C. P. 247, 
126 R. R. 884; Jessel M. R. in 
Fx parte Davies (1881) 19 Ch. Div. 
86, 90. . 
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bailee from taking interpleader proceedings (?•). This case 
evidently falls within the principle suggested by Lord- 
Blackburn; but the rules depend on the special character of 
a bailee’s contract. 


Where a bailee has an interest of his own in the goods 
(as in the common eases of hiring and pledge) and under 
colour of that interest deals with the goods in excess of his 
right, questions of another kind arise. Any excess what- 
ever by the possessor of his rights under his contract with- 
the owner will of course bo a broach of contract, and it may 
be a wrong. But it will not be the wrong of conversion 
unless the possessor’s dealing is wholly inconsistent with 
the contract under which he had the limited interest/' as. 
if the hirer for example destroys or sells the goods (s). That 
is a conversion, for it is deemed to be a repudiation of the 
contract, so that the owner wrho has parted wdth possession, 
for a limited purpose is by the wrongful act itself restored- 
to the immediate right of possession, * and becomes the 
effectual true owner capable of suing for the goods op 
their value. But a merely irregular exercise of power, as 
a sub-pledge (t] or a premature sale (w), is not a conversion; 
it is at most a wTong done to the reversionary interest of ah 
owner out of possession, and that owner must show' that 
he is really damnified (x). 


(r) JRogen v. Lamberf [1891] 1 
Q. B. 318, 60 L. J. Q. B. 187, 
following: Biddle v. Bond, note f';?), 

(s) Blackburn J., D. R. 1 Q. B. 
614; Cooper v. Willomait (,1845) 
1 C: B. 672, 14 L. J. C. F. 219, 
68 R. R. 798. It can be a trespass 
only if the bailment is at will. 
Under the ordinary hire-purchase 
agroeraent the hirer has an assign- 
able interest, and if he sells to a 
third person before the price is 


fully paid the measure of damages 
is only the amount of the unpaid 
instalments: WJiiteley v. Hilt 
[1918] 2 K. B. 808, 87 -L. J. K. B. 
1058, C. A. 

(0 Donald v. Buchling (1866) 
L. R. 1 Q. B. 585, 35 L. J. Q. B. 
232. 

[It) Ealliday v. Holgate (1868) 
Ex. Ch, Hi. R. 3 Ex’. 299; see at 
p. 302, 37 L. J. Ex. 174. 

(x) In Johnson v. Bteat (1863) 
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The technical distinction between an action o£ detinue 
or trover and a special action on the case here corresponds 
to the substantial and permanent difference between a wTong- 
ful act for which the defendant’s rightful possession is 
merely the opportunity, and a more or less plausible abuse 
of the right itself. 

The ease of a common law lien, w^hich gives no power 
of disposal at all, is different; there the holder's only right 
is to keep possession until his claim is satisfied. If he parte 
wdth possession, his right is gone, and his attempted disposal 
merely wrongful, and therefore he is liable for the full 
value (^). But a seller remaining in possession who resells 
before the buyer is in default is liable to the buyer only for 
the damage really sustained, that is, the amount (if any) by 
which the market price of the goods, at the time when the 
seller ought to have delivered them, exceeds the contract 
price {s). The seller cannot sue the buyer for the price of 
the goods, and if the buyer could recover the full value from* 
the seller he would get it without any consideration: the real 
substance of the cause of action is the breach of contract, 
which is to be compensated according to the actual 
damage {a), A mortgagor having the possession and use of 


15 C. B. N. S. 330, 33 L, J. C. P. 
130, 137 E. E. 532, nominal 
damages were given; but it is 
doubtful whether, on the reason- 
ing adopted by the majority of the 
Court, there should not have been 
judgment for the defendant: see 

2 Wms.‘ Saund. 114 ; Blackburn J., 
L. R. 1 Q. B. 617 ; IBramwcll L. J*., 

3 Q. B. B. 490. 

(y) %fulXlnev V. Florence (1878) 
3 Q. B. Div. 484, 47 L. d, Q,. B. 
700, where an innkeeper sold, a 
guest’s goods. A statutory power 
of sale was given to innkeepers* 
very shortly after this decision 
P. — T. 


(41 & 42 Viet. c. 38), but the prin- 
ciple may still be applicable in 
other eases. 

(z) Ckinery v. Viall (1860) 5 
PI. & N. 28^ 29 L. J. Ex. 180, 
120 R. R. 588. This rule cannot 
be applied in favour of a sub- 
vendor sued for conversion by the 
ultimate purchaser, there being no 
privity between them: Johnson v. 
Lancs. Yorkshire JX. Co. (1878) 
3 C. P. D. 499. 

(a) "A man cannot by merely 
changing the form of action entitle 
himself to recover damages greater 
than the amount to which he is in 

24 
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goods under covenants entitling him thereto foi' a certain 
time, determinable bv default after notice, is virtually a 
bailee for a term, and, like bailees in general, may be guilty 
of conversion by an absolute disposal of the goods; and 
so may assigns claiming through him vdth no better title 
than his own; the point being, as in the other cases, that 
the act is entirely inconsistent with the terms of the bail- 
ment (&). One may be allowed to doubt, wdth Lord Black- 
burn, whether these fine distinctions have done much good, 
and to wish “ it had been originally determined that even 
in such cases the owner should bring a special action on the? 
case and recover the damage which he actually sustained” (c). 
Certainly the law would have been simpler, perhaps it would 
have been Juster. It may not be beyond the power of the 
House of Lords or the Court of Appeal to simplify it even 
BOW'; hut our business is to take account of the authorities, 
as they stand. And as they stand, vre have to distinguish 
between — 

(i) Ordinary cases of conversion where the full value 
can he recovered: 

(ii) Cases w^here there is a conversion but only the 
plaintiff’s actual damage can be recovered: 

(iii) Cases where there is a conversion but only nominal 
damages can be recovered; but such cases are 
anomalous, and depend on the substantial cause 
of action being the breach of a contract between 
the parties;; it seems doubtful whether they ought 
ever to have been admitted {d): 

law entitled according to the true to trespass and larceny carefully 
facts of the case and "the real noted in the judgment deliveofed 
nature of the transaction: per by Parke B. 

Oar. 5 H. & N. 295, 120 R. R. 593. (c) L. R. 1 Q. B. at p. 614. 

(5) Fenn v. Sittleston (1851) 7 (d) On the question whether full 

Ex. 152, 21 L. J- Ex. 41, 86 B. R. or only nominal damages can be 
593; where see the distinctions as recovered for convetrsion. of a docu- 
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(i%^) Cases where there is not a conversion, but an 
action (formerly a special or innominate action 
on the case) lies to recover the actual damage. 

A man may be liable by estoppel as for the conversion of 
goods which he has represented to be in his possession or 
control, although in fact they were not so at any time when 
the plaintiff was entitled to possession (e). And he may be 
liable for conversion by refusal to deliver, when he has had 
possession and has* wTongfully delivered the goods to a 
person having no title. He cannot deliver to the person 
entitled when the demand is made, but, having disabled 
himself by his ovai wrong, he is in the same position as if 
he still had the goods and refused to deliver (/). Conversely, 
a plaintiff may be estopped by conduct which amounts at 
any rate to an apparent authority to deal with the goods 
in the manner complained of (gr). 


VI . — Injuries hettmen Tmcmts in Common, 

As between tenants in common of either land or chattels 
there cannot be trespass unless the act amounts to an actual 
ouster, i,e. dispossession. Short of that “trespass will not 
lie by the one against the other so far as the land is con- . 
cerned (h). In the same way acts of legitimate use of ’ 


meiit wliioli is aot negotiable, but 
only ©vid-enee of a debt, see Bavim, 
jr, ^ Bim v. X. ^ 3, TV. Bunk 
[1900] 1 Q. B. 270, 69 L. J. Q. B. 
164, C. A., where the plaintiffsi 
were held entitled to recover in. 
full on other grounds. 

( 0 ) Beton V, Lafone (1887) 19 
Q. B. Div. 68, 66 K J. Q. B. 415. 

(/) Bristol and W, of JBngland 
Bank V, Midland Co, [1891] 2 


L. T. 234, C. A. 

(y) Onion Credit Bank v. 
Merseg Mocks and Harbour Board 
[1899] 2 Q. B. 205, 68 L. J. Q. B. 
842. As to what will and will 
not amount to such authority, see 
FarquJiarson Bros, ij- Co. v. King 
# Co. [1902] 'A. C. 325, 71 L. J. 
K. B. 667. 

(k) Lord Hatherley, Jacobs v, 
Beioard (1872) L. B. 5 B. L. 464, 


•Q. B. 653, 61 L. J. Q. B. 115, 65 472, 41 L. J. O. P. 221. 

24(2) 
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the common propeHv eannol become a conversion tlirougb 
subsequent misappropriation, though the form in which the 
property exists may be wholly converted, in a wider sense, 
into other forms. There is no wrong to the co-tenant’s right 
of property until there is an act inconsistent with the enjoy- 
ment of the property by both. For every tenant or owner 
in common is equally entitled to the occupaltion and use of 
the tenement or property (i); he can therefore become a tres- 
passer only by the manifest assumption of an exclusive and 
hostile possession. It was for some time doubted whether 
even an actual expulsion of one tenant in common by another 
were a trespass: but the law was settled, in the latest period 
of the old forms of pleading, that it is (fc). At first sight 
this seems an exception to the rule that a person who is law- 
fully in possession cannot commit trespass: but it is not so, 
for a tenant in common has legal possession only of his own 
share. Acts which involve the destruction of the property 
held in common, such as digging up and carrying away 
the soil, are deemed to include ouster (Z) ; unless, of course, 
the very nature of the property (a coal-mine for example) 
be such that the working out of it is the natuml and neces- 
sary cou):se of use and enjoyment, in which case the working 
is treated as rightfully undertaken for the benefit of all 
entitled, and there is no question of trespass to property, 
but only, if dispute arises, of accounting for the 
proceeds (m). . 

The normal rights of co-o\\Tiers as to possession and use 
may be modified by contract. One of them may thus have 
the exclusive right to possess the chattel, and the other may 
have temporary possession or custody, as his bailee or ser- 

(0 Litt. s. 323. (0 Wil/chison v. Ray garth 

iTc) Murray v. Rail (1849) 7 (1846) 12 Q. B. 837, 16 L. J. Q, B. 

C. B. 441, 18 L. J. C. B. 161, 78 103, Co. Litt. 200. 

B. E. 708, and Bigelow L. C. 343. (wi) Job v. Potion (1875) L. R. 

20 Eq. 84, 44 L. J. Ch. 262. 
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vant. without the power of conferring any possessory right 
on a third person even as to his own share. In Nyberg v. 
Handelaar {n) A. had sold a half share of a valua|)le chattel 
to B., on the terms that A. should retain possession until 
the chattel (a gold enamel box) could bo sold for their 
common benefit. Afterwards A. let B. have the box to 
take it to an auction room. Then B., thus having manual 
possession of the box, delivered it to Z. by way of pledge 
for a debt of his own. The Court of Appeal held that Z- 
had no defence in an action by A. The* judgments proceed 
on the assumption that B., w'hile remaining owner in 
common as to half the property, had acquired possession only 
as bailee for a special purpose, and his wrongful dealing 
with it determined the bailment, and re-vested A.'s right 
to immediate possession (o). 


VII. — Exte7ided Protection of Possession. 

An important extension of legal protection and remedies 
has yet to . be noticed. Trespass and other violations of 
possessory rights can be committed not only against the 
person who is lawfully in possession, but against any 
person who has legal possession, whether rightful in its 
origin or not, so long as the intruder cannot justify his act 
under a better title. A ‘mere stranger cannot be heard to say 
that one w^hose possession he has violated was not entitled 
to possess. Unless and until a superior title or justification 
is shown, existing legal possession is not only presumptive 


0^) [1892] 2 Q. B, 202, 61 L. J. 
Q, B. 709, C. A. 

(o) Cp. Femt v. Bittlmton 
(1851) 7 Ex. 152, p. 370, above, 
and similar cases cited in text. 
Qu. whether, on the facts, B. was 


even a bailee, or was not rathCir 
in til© }) 0 >sition of a servant having 
bare custody. The action would 
have been detinue or trover under 
the old practice, and was so treated 
by the Court. 
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but conclusive evidene-e of the right to possess. Sometimes 
mere detention may be sufficient: but on principle it seems 
more correct to say that physical control or occupation is 
prirm facie evidence that the holder is in exercise (on his 
own behalf or on that of another) of an actual legal posses- 
sion, and then, if the contrary does not appear, the incidents 
of legal possession follow. The practical result is that an 
outstanding claim of a third party (Jus tertii, as it is called) 
cannot be set up to excuse either trespass or conversion;, 
'' against a wrong-doer, possession is a title:” “any 
possession is a legal possession against a -wrong-doer;” or, 
as the Roman maxim runs, “ adversus extraneos vitiosa 
“possessio prodesse solet” (p). As regards real property, a’’ 
possession commencing by trespass can be defended against 
a stranger not only by the first wrongful occupier, but by 
those claiming through him; in fact it is a good root of title 
as against every one except the person really entitled (q): 


(p) Graham v. Peat (1801) 1 
Bast 214, 240, 0 R. R. 268; 
Jeffries v. G, W. Ji. Co, (1850) 
5 E. &: B. 802, 25 L. J. Q.. B. 
lOi, 103 R- R. 753: Bourve v. 
Po^brooJce (1865) 18 C. B, N. S. 
515, 34 L. J. G. P. 104, 144 R. R. 
588; extending; the principle of 
Armory t. BeJamirie (1722) 1 Str. 
504 [505], and in 1 Sm. L, G.; 
D. 41, 3, de pass. 53, cf. Paulus 
Sent. Rec. v. 11 § 2: sufficit ad 
probationcm si rem eorporalifcer 
teneam.” The rule is now treated 
as .«ettled in the C. A.., see The 
WinJcjiefiJ [1902] P. 42, 54, 55, 
71 L. J. P. 21, and the Judicial 
Committee: Glenwood Lumber Co. 
V. Phillips [1904] A. C. 405, 73 
Xi, J. P, C. 62. And such us© 
and ^joyment as the nature of 
the subject-matter admits of is 


good endence of possession. See 
Harper v. Charlesicorth (1825) 4 
B. & C. 574, 28 R. R. 405, and 
other autliorities collected in 
Pollock and Wright on Possession, 
31—35. 

(^q) Asher v. Whitloch (or 
Whiielock) (1865) L. R. 1 Q. B. 
1, 35 L. J. Q. Bi. 17, 148 R. R. 
598, approved in Perry v. Clissold 
[1907] A. C. 73, J. 0.; cp. Outts 
V. Spriny (1818) 15 Mass. 13l5, 
and Bigelow L. C. 341; 
berg v. Cook (1881) 8 Q. B. Div. 
62, 51 L. J. Q. B. 170: Ballon v. 
Fitzgerald [1897] 2 Ch. 86, 90, 
66 L. J. Gh. 604, per Lindley 
L. J. ; and see further Pollock and 
Wright, op. cit, 95—99, and a& 
to land notes in Radcliffe and 
Miles, Cases on Torts, at pp. 282, 
288. 
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and ultimately, by the operation of the Statutes of Limita- 
tion, it may become so as against him also. 

The authorities do not clearly decide^ but seem to imply, 
that it would make no difference if the de facto, possession, 
violated by the defendant were not only without title, but 
obviously wrongful. But the rule- is in aid of de facto pos- 
session only. It will not help a claimant who has been in 
possession but has been dispossessed in a lawful manner 
and has not any right to possess (r), nor orie who has never 
had possession (a). . • ^ 

This rule in favour of possessors is fundamental in both 
civil and criminal jurisdiction. It is indifferent for most 
practical purposes whether we deem the reason of the law to 
be that the existing possession is prima facie evidence of 
ownership or of the right to possess — “the presumption 
of law is that the person who has possession has the 
property” (t ): — or that, for the sake of public peace and 
security, and as “an extension of that protection which the 
law throws around the person ” (u), the existing possession 
•is protected, without regard to its origin, against all men 
who cannot make out a better right: — or say (v) that the law 


- (r) Buckley v. Gross (1863) 3 

B. & a 566, 32 L. J. Q. B. 129, 
129 B. R. 457. 

(s) Leake v. Loveday (1842) 4 
Man. & Or. 972, 61 R. R. 707. 

(0 Lord Campbell Q. J. in 
Jeffries v. G. W, E, Co, (lSo6) ■ 
5 E- & B. at p. 806, 25 L. J, Q. B. . 
107, 103 R. R. 755; but this does 
not seem consistent with the pro- 
tection of even, a manifestly wrong- 
ful pofisessoi' against a new 
traneons wrongdoer. In Roman 
law a , thief has the interdicts 
though not the actio /writ/ which 
requires a lawful interest in the» 
plaintiff; in tl^e * common . law it 


seems that he can main-^n 
trespass. 

(«)■ Lord Denman C. 5. in 
Boyers v. Spence (1844) 13 ,M. 
& W. at p. 581, 67 E. R. 74. 
This is precisely Savigny's tlieo-ry, 
which however is not now generally 
accepted , by students . .oj Roma^ 
law. In some respects it fits the 
common law better. Mr, Justice 
in The Common Law ” 
takes a view ejnsdem generis, but 
distinct (the law tahes t^e instinct 
of mankind for. resting intrusiion 
as it is, aud. tries to satisfy it In an 
orderty, inanner). 

. , (z') With, Jhering” (G;nina < dw 
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protects possession for the sake of true owners, and to relieve 
them from the vexatious burden of continual proof of title, 
but cannot do this effectually without protecting wrongful 
possessors also. Such considerations may be guides and aids 
in the future development of the law, but none of them will 
adequately explain ho\y or why it came to be what it is. 

Again, as de facto possession is thus protected, so de jure 
possession — ^if by that term we may designate an immediate 
right to possess when separated from actual legal possession 
— was even under the old system of pleading invested with 
the benefit of strictly possessory remedies: that is, an owner 
who had parted with possession, but was entitled to resume 
it at will, could sue in trespass for a disturbance by a 
stranger. Such is the ease of a landlord where the tenancy 
is at will {x), or of a bailor w’here the bailment is revocable 
at will, or on a condition that can. be satisfied at will; 
w^hich last case includes that of a trustee of chattels remain- 
ing in the control and enjoyment of the cesfici que trust, for 
the relation is that of bailment at will as regards the legal 
interest {y). In this way the same act may be a trespass 
both against the actual possessor and against the person 
entitled to resume possession. “ He who has the property 
may have a writ of trespass, and he who has the custody 
another writ of trespass ( 2 f). If I let my land dt will, 
and a stranger enters and digs in the land, the tenant may 
bring trespass for his loss, and 1 may bring trespass for the 
loss and destruction of my land ” (a). And a lessor or bailor 

BePitzesschntzee, 2nd ed. 1809). where a servant is beaten and the 
Cp. the same author s Der Be- master has an action for loss of 
aitziville/* 1889. service. 

(ar) Bro. Ab. Trespas, pi. 131; (y) See Barker v. "Furlong 

p Hen. VI. 45, pi. 94, where it [1891] 2 Cli. 172, 60 L. J. Ch. 
is pointed out that the trespasser’s 308. 

act is one, but the causes of action (z) 48 Edw. Ill: 20, pi. 8. 

are “diversis respectibns,” as (a) See note (a:). 
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at will might have an action of trespass vi et armis against' 
the lessee or bailee himseK where the latter had abused the 
subject-matter in a maimer so inconsistent with his contract 
as to amount to a determination of the letting or bailment. 

If tenant at will commit voluntary waste, as in pulling 
down of houses, or in feUing of trees, it is said that the lessox^ 
shall have an action of trespass for this against the lessee. * 
As if 1 lend to one my sheep to tatho his land or my 
oxen to plow the land, and he killeth my cattle, 1 may well 
have an action of tresj)ass against him notwithstanding the 
lending ’’(&). 

An exclusive right of appropriating things in which 
property is acquired only by capture is on the same footing 
in respect to remedies as actual possession (c). 

Derivative possession is equally protected, through what- 
ever number of X'emoves it may have to be traced from the 
owner in possession, who (by modern lawyers at any rate) 
is assumed as the normal root of title. It may happen that 
a bailee delivers lawful possession to a third pei’son, to hold 
as under-bailee from himself, or else as immediate bailee 
from the true owner; nay more, he may re-deliver posses- 
sion to the owner fol a limited purpose, so that the bailor 
has possession and is entitled to possess, not in his original 
right,* but in a subordinate right derived from his own 
bailee (<Z). Such a right, while it exists, is as fully pintected 
as the primary right of the owmer would have been, or the 
secondary right of the bailee would be. 

(b) Litt. s. 71. If any doubt law to a determination of hia 

6e implied in Littleton’s “it isf will.’^ 

said,” Coke’s eommentary re- 

^ „ Q. B. 426, 18 L. J. Q. B. 109, 

Bioyea it. Such an act “con- 73 R. e. 432, Ex. Ch. 

cerneth so mnoh the freehold and MoherU v. Wyatt (1810) 2 

inlieritanoc, as it doth aihounfc in Taunt. 268, 11 R. R. 566. 
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Troublesome questions T\'ere raised under the old la^v' by 
the position of a person who had got possession of goods 
through deliver}^ made by a mere trespasser or by an 
originally la^^^ful possessor acting in excess of his right. 
One who receives from a trespasser, even with full know- 
ledge, does not himself become a trespasser against the 
. true owner, as he has not violated an existing lawful 
possession (e). The best proof that such is the law is the 
existence of the offence of receiving stolen goods as distinct 
from theft; if receiving from a trespasser made one a 
trespasser, the receipt of stolen goods with the intention of 
depriving the true corner of them would have been larceny 
at common law. Similarly where a bailee wTongfully 
delivers the goods over to a stranger; though the bailee’s 
mere assent will not prevent a wTongful taking by the 
stranger from being a trespass (/). 

The old law of real property was even more favourable 
to persons claiming through a disseisor; but it wrould be 
useless to give details here. At the present day the old 
forms of action are almost everywhere abolished; and it 
is quite certain that the possessor under a wrongful title, 
even if he is himself acting in good faith, is by the 
common law’ hable in some form to the true owner (gr), and 
in the case of goods must submit to recapture if the owner 
can and will retake them (h). In the theoretically possible 
case of a series of changes of possession by independent 

(e) TVilscn v. Barker (1833) 4 the case for spoiling the goods. 

B. & Ad. 614. QC) See Blades v. Kiggs (1865) 

if) 27 Hen. VII. 39, pi. 49; cp. 11 TI. L. 0. 621, 34 L. J. C. P. 

16 Hen. VII. 2, pi. 7 ; Glennie v. 286, 145 R. R. 334, where this was 
Blake (1856) 6 E. & B. 842, 25 assumed without discussion, only 

L. J. Q. B. 399i 106 R. R. 822. the question of property being 

ig) 12 Edw. IV. 13, pi. 9; but argued. But probably that case 

this was probably an innovation -goes too far in allowing recapture 

at the time, for Brian dissented. by force, except perhaps on fresh 
The action appears to have been on pursuit: see p. 393, below. 
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trespasses, it would seem tliat every suoeessive wrong-doer 
is a trespasser only as against his immediate predeoessor, 
whose Ae facto possession he disturbed: though as regards 
land exceptions to this principle, the extent of which is not 
free from doubt, were introduced by the doctrine of entry 
by relation ” and the practice as to recovery of mesne profits. 
But this too is now, as regards civil liability, a matter of 
mere curiosity {i). 


VIII . — Wrmigs to Easements^ etc. 


Easements and other incorporeal rights in property ‘'rather 
a fringe to property than property itself’' as they have 
been ingeniously called (ft), are not capable in an exact sense 
of being possessed. The enjoyment which may in time ripen 
into an easement is not possession, and gives no possessory} 
right before the due time is fulfilled: " a man who has used 
a way ten years without title cannot sue even 'a stranger 
for stopping it ” (Z). The only possession that can come 
in question is the possession of the dominant tenement , itrr 
self, the texture of legal rights and powers to which the 
“ fringe ” is incident. Nevertheless disturbance of ease- 
ments and the like, as completely existing rights of use and 


(%) The common, law might con- 
ceivably have held that there was a 
kind of privity of wrongful estate 
between an original trespasser and 
persons claiming through him, and 
thus applied the doctrine of con- 
tinuing trespass .to such persons; 
and this would perhaps have been 
the more logical course. But the 
natural dislike of the judges to 
multiplying capital felonies, ope- 
rating on the intimate connexion 
between trespass ana larceny, has 
in several directions prevented the 
law of trespass from being logical. 


For the law ot trespass to land as 
aSected by relation, see Barnett «Vi 
Guildford U Ex. 19, 2A 
E. J. Ex. 280, 105 R. E. 371; 
Anderson v. Radcliffe (1860) Ex. 
Ch., E. B. & E. 819, 29 L. J. 
Q. B. 128, 113 E. R. 905, and 
Bigelow L. C. 361 — 370. 

(i&) Mr. Gibbons, Preface to the 
fifth edition of Gale on Easementa^ 
1876. . 

(0 Holmes, The Common !^w,. 
240, 382; Greenhalgh v.. Brindletf 
[1901] 2 Ch. 524, 328, 70 L. J. 
Ch. 740.,. , . ' 
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enjoyment, is a wrong in the nature of trespass, and reme- 
diable by action without any allegation or proof of specifie 
damage the action was on the ease uiiHer the old forms 
of pleading, since trespass teclinically impossible, though 
the act of disturbance might happen to include a distinct 
trespass of some kind, for which trespass would lie at the 
plaintiff’s option. 

To consider what amounts to the disturbance of rights 
in re alien>a is in effect to consider the nature and extent 
of the rights themselves (^2), and this does not enter into 
our plan, save so far as such matters come under the head 
of Nuisance, to which a separate chapter is given. 

Franchises and incorporeal rights of the like nature, as 
patent and copyrights, present somAhing more akin to 
possession, for their essence is exclusiveness; and indeed tres- 
pass was the proper remedy for the disturbance of a strictly 
exclusive right. Trespass lies for breaking and entering 
a several fishery, though no fish are taken.” And so it has 
always been held of a free warren (o). But the same remark 


(;«) 1 Wms. Saund. 626; Har- 
rop V. Jlirst (1868) L. R. 4 Ex, 
43, 46, 38 L. J. Ex. 1. 

(«) Thus Hopkins v. Gr. y, H, 
€ 0 . (1877) 2 Q. B. Div. 224, 46 
L. J. Q, B. 265, sets bounds to the 
exclusive right conferred by the 
franchise of a ferry, and Halion 
V, Angus (1881) 6 App. Ca. 740, 50 
L. J. Q. B. 689, discusses with 
the utmost fulness the nature and 
■extent ol: the right to lateral sup- 
port for buildings. Both decisions 
were given, in form, on a claim 
for damages from alleged wrongful 
■acts. Yet it is clear that a work on 
Torts is not the place to consider 
the many and diverse opinions ex- 
pressed in Dalton v. AnguSj or to 


define the franchise of a ferry or 
market. Again, the later case of 
Aliornep-General v. Horner (1885) 
11 App. Ca. 66, 55 L. J. Q. B. 
193, interprets the grant of a 
market in sive juxta qtiodam loco, 
on an information alleging en- 
croachment on public ways by the 
lessee of the market, and claiming 
an injunction. 

( 0 ) Holford V. Bailey, Ex. Ch. 
(1848-9) 13 Q. B. 426, 18 L. J. 
Q. B. 109, 78 R. R. 432. Cp. Fitz- 
gerald V. Firbank [189‘7] 2 Ch. 96, 
66 L. J. Ch. 529, 0, A.. See the 
authorities collected in argument 
in Holjord v. Bailey in the Court 
below, 8 Q. B. at p. 1010. 
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applies; in almost every disputed case the question is of 
defining the right itself, or the conditions of the right (p); 
and de facto enjoyment does not even provisionally create 
any substantive right, but is material only as an incident in 
the proof of title. 


IX . — Grounds of JiisUficcttion and Excmse. 

Acts of interference with land or goods may be justified 
by the consent of the occupier or owner; or they may be 
justified or excused (sometimes excused rather than justified, 
as we shall see) by the authority of the law. ‘ That consent 
wdiich, w’ithout passing any interest in the property to w'hich 
it relates, merely prevents the acts for w'hich consent is given 
from being wTongful, is called a licence. There may be 
licences not affecting the use of property at all, and on the 
other hand a licence may be so connected with the transfer 
of property as to be in fact insepai'able from it. 

“ A dispensation or licence properly passeth no interest, 
nor alters or transfers property in anything, but only makes, 
an action lawful, w^hich without it had been unlawful; As 
a licence to go beyond the seas, to hunt in a man’s park, 
to come into his house, are only actions wfiiich w'ithout licence 
had been unlawdEul. But a licence to hunt in a man’s park 
and carry away the deer killed to his own use, to cut dowm 
a tree in a man’s ground, and to carry it away the next day 
after to his owti use, are licences as to the acts of hunting? 
and cutting down the tree, but as to the carrying aw-'ay of the 
deer killed and tree cut down they axe grants. So to licence 
a man to eat my meat, or to fire the wood in my chimney to 
warm him by; as to the actions of heating, firing my wood 
{and tWarming him, they are licences: but it is consequent 
necessarily to tho^ actions that my property be destroyed 


(^) See note («), above. 
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in the meat eaten, and in the wood burnt. So as in some 
cases by consequent and not directly, and as its effect, a 
dispensation or licence may destroy and alter property ” (q). 


Generally speaking, a licence is a mere voluntary sus- 
pension of the licensor's right to treat certain acts as 
wrongful, comes to an end by any transfer of the property 
with respect to which the licence is given (r), and is revoked 
by signifying to the licensee that it is no longer the licensor’s 
w’ill to allow the acts permitted by the licence. The revo- 
cation of a licence is in itself no less effectual though it may 
be a breach of contract. If the owner of land or a building 
admits people thereto on payment, as spectators of an enter- 
tainment or the like, it may be a breach of contract to require 
:a person who has duly paid his money and entered to go out, 
but a person so required has no legal title to stay, and if 
he persists in staying he is a trespasser. So far as pure 
•common law goes, his only right is to sue on the contract (5), 
as he clearly may do where a contract exists (t). What 
is more, in that case he may get an injunction, and so be 
indirectly restored to the enjoyment of the licence (it). This 


(q) Vaug'hau G. J., Thomas v. 
Sorrell (1672) Vaughan 351. See 
'Comment on this passage per 
Homer I>, J. in Frank Warr tf- 

V. Z. C. 0. [1904] 1 K. B. at 
p. 721, 73 L. J. K. B. 368. 

(r) Wallis v. Harrison (1838) 4 
M. & W. 538, 8 L. J. Ex. 44, 51 
R. H. 715. 

(s) Wood V. L&adhitter (1845) 13 
M, & W. 838, 14 L. J. Ex. 161, 
67 R. H. 831; Hyde v. Graham 
(1862) 1 H. & 0. 593, 32 E. J. Ex. 
27, 130 H. H. 673. A contract to 
carry passengers does not consti- 
tute or include a licence so as to 
let in this doctrine, though part or 


the whole of the journey may be 
on land belonging to the railway 
company or other carrier: Butler 
V. M. S. Z. R. Co. (1888) 21 
Q. B. Div. 207, 57 L. J. Q. B. 
564. The reason has been thought 
doubtful: see L. Q. R. v. 99, xxxi. 
222 . 

(t) Herrison v. Smith [1897] 2 
Q. B. 445, 66 L. J. Q. B. 762, 
decided wholly on common law 
authorities. 

(u) See Frogley v. Bari of Love- 
lace (1859) Joh. 333, 123 R. R. 
147, where however the agreement 
was treated as an agreement to 
execute a legal grant, and the 
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being so, it is now held that since the J udicature Act an 
owner or occupier who has received value for a licence of 
this kind is himself a TOong-doer if he ejects the licensee 
without some better justification than his mere will to revoke 
the licence (x). It is also suggested that, apart from any 
equitable right, sale of admission to a named performance 
imports a licence to use the accommodation paid for during 
the whole time of that performance; but this is perhaps a 
less satisfactory reason. Clearly a playgoer cannot insist 
on keeping his seat for the normal time if the play comes to a 
premature end or is never begun, whether by the manager’s 
fault or not. Again if a licence is part of a transaction 
whereby a lawful interest in some property, besides that 
which is the immediate subject of the licence, is conferred 
on the licensee, and the licence is necessary to his enjoyment 
of that interest, the licence is said to be ‘‘ coupled with 
an interest ” and cannot be revoked until its purpose is 
fulfilled: nay more, where the grant obviously cannot be 
enjoyed without an incidental licence, the law will annex 
the necessary licence to the grant. “A mere licence is 
revocable; but that which is called a licence is often some- 
thing more than a licence; it often comprises or is connected 
with a grant, and then the party who has given it cannot in 
general revoke it so as to defeat his grant to which it was 
incident ” (2^). Thus the sale of a standing crop or of grow- 


judgmenfc of Parker J, ia James 
Jones and Sons v. Bari pf Tnnher^ 
vUle [1909] 2 Ch. at pp. 443 sqq, 
(p) Surst V. Picture Theatres, 
Ltd. [1916] 1 K. B. 1, 83 L. J, 
K. B. 1837, A. 0. This leaves 
very littl© practical authority to 
Wood V. Leadhitier, above. The 
•decision is not free from di^culty, 
see the dissenting judgment of 
Phillimore L. JT., and an article by 


Mr. J. O. Miles in L. Q. R. xsxi. 
217. 

(y) Wood V. Leadbitter (1845) 
13 M. ^ W, 838, 844, 14 L. J, Ex. 
161, 67 R. R. 831, 836; Eewitt v. 
Jsham (1851) 7 Ex. 77, 21 L. J, 
Ex. 35, 86 R. R. 676. It is not 
settled whether the doctrine is c’on-‘ 
iined to such estates and interests 
in property as conveyancers recog- 
nize. ' ' 



3S4 


WRONGS TO POSSESSION AND PROPERTY. 


ing trees imports a licence to the biij^er to enter on the 
land so far and so often as reasonably necessary for cutting 
and carrying oS the cx'oj) or the trees, and the licence cannot 
be revoked until the agreed time, if any, or otherwise a 
reasonable time for that purpose has elapsed {z). The diver- 
sity to be noted between licence and grant is of respectable 
antiquity. In 1460 the defendant in an action of trespass 
set up a right of common; the plaintiff said an exeessivo 
number of beasts were put in; the defendant said this was 
by licence of the plaintiff’: to which the plaintiff' said the. 
licence was revoked before the trespass complained of; 
Billing, then king’s serjeant, afterwards Chief Justice of 
the King’s Bench under Edward IV., argued that a licence 
may be revoked at T^ill even if expressed to be for a term, 
and this seems to have so much impressed the Court that the) 
defendant, rather than take the I'isk of demurring, alleged 
a grant: the repoiier’s note shows that he thought the point 
new and interesting (a). But a licensee who has entered or 
placed goods on land under a revocable licence is entitled to 
have notice of revocation and a reasonable time to quit or 
remove his goods (6). 

Again, if the acts licensed be such as have permanent 
results, as in altering the condition of land belonging to 
the licensee (c) in a manner which, but for the licence, would 
be a nuisance to adjacent land of the licensor; there the 
licensor camiot, by merely revoking the licence, cast upon 
the licensee the burden of restoring the former state of 

( 2 ) These cases must not be .con- Kennedy L. J. raise but do not 
fused with the Wood v. Lead bitter' decide this question, 
class, where the licence is not (a) 39 Hen. VI. 7, pi. 12. 

ancillary to another object but is (&) Cornish v. Stubbs (1870) 

itself the principal matter. To L. R. 5 C. P. 334, 39 L. J. C. P. 

which class does Hurst v. Picture 202; Hellor v. Wathim (1874) 

Theatres, Ltd. properly belong? L. R. 9 Q. B. 400. 

The judgments of Buckley and (c) See 2 Wms. Saund. 363. 
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tilings. A licence is in its nature revocable, but the revoca- 
tion will not make it a trespass to leave things as the 
execution of the licence has made them. Li this sense it 
is said that ‘‘ a licence executed is not coimtermandable ” (d). 
When a licence to do a particular thing once for all has been 
executed, there is nothing left to revoke. Whether and how 
far the licensor can get rid of the consequences if he mis- 
likes them afterwards is another and distinct inquiry, w^hich 
can be dealt with only by considering what those . conse- 
quences are. He may doubtless get rid of them at his own 
charges if he lawfully can: but he cannot call on the licensee 
to take any active steps unless under some right expressly 
created or reserved . 

For this purpose, therefore, there is a material difference 
between “a licence to do acts which consist in repetition, 
as to walk in a park, to use a carriage-way, to fish in the 
waters of another, or the like,” wdiich may be countermanded 
without putting the licensee in any worse position than 
before the licence was granted, and “ a licence to construct a 
work which is attended with expense to the party using 
the licence, so that, after the same is countermanded, the 
party to whom it was granted may sustain a heavy loss ” (e). 
And this rule is as binding on a licensor’s successors in 
title as on himself (/). But it is not applicable (in this 
country at any rate) to the extent of creating in or over 
land of the licensor an easement or other interest capable of 
being created only by deed {g). 


{d) Winter v, Brockwell (1807) 
8 East, 308, 9 R. R. 454. This 
class of cases is expressly recog- 
nized and distinguished in Wood 
V. Leadhitter, 13 M. & W. at p. 
855, 67 R, R. 845. For an astute 
application of the principle to the 
en^ of substantial justice see .4.- 
<r. of 8, 2^iger%a v. John Kolt ^ 
P. — T. 


Co. [1915] A. C. 599, which per- 
haps goes farther than the learned 
annotators of Saunders would have 
approved in England. 

(e) Liggins v. Inge (-1831) 7 
Bing. 682, 694, 33 R. R. 615, 625, 
per Our. 

(/) Ibid. 

(^) Wood V. Leadhitter, note 

25 
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In those cases, however, the licensee is not necessarily 
without remedy, for the facts may be such as to confer 
on him an interest which can be made good by way of 
equitable estoppel (Ji). This form of remedy has been 
extensively applied in the United States to meet the 
hardship caused bv' untimely revocation of parol licences 
to erect dams, divert w^atercourses, and the like (i). 

The case of a contract to grant an easement or other 
interest in land must be carefully distinguished when it 
occurs (Jc). 

The grant or revocation of a licence may be either hj. 
express words or by any act sufficiently signifying the 
licensor 's will: if a man has leave and licence to pass 
through a certain gate the licence is as effectually revoked 
by locking the gate as hy a formal notice (Z). In the com- 
mon intercourse of life between friends and neighbours tacit 
licences are constantly given and acted on. 

Wo shall have something to say in another connexion (m) 
of the rights — or rather want of rights — of a “bare 
licensee.'” Here we may add that a licence, being only a 
personal right — or rather a waiver of the licensor’s rights 


(y), p. 333, above, is stiU good 
authority to this extent; JRaifetf 
V. Jffeiiderso'n (1851) 17 Q. B. 574, 
’31 L. J. Q. B. 49; Seicitt v. 
Ishafii (1851) 7 Ex. 77, 21 L. J. 
Ex. 35, 86 R. R. 576 (showing 
that conversely what purports to 
be a reservation in a parol demise 
may operate as a licence) . 

(/i) See PUmmer v. Maf/oi' of 
Wellbigtou, X.Z. (1884) 9 App. 
Ca. 699, 53 3.. J. P. C. 104, where 
the two principles do not appear 
to be su^ciently distinguished. 
Op. McManus v. VooA-e (1837) 35 


Ch. D. 681, 696, per Kay J.; 56 
L. J. Ch. 662. 

(0 It seems to have sometimes 
been thought, in America that the 
only difficulty arises from the 
Statute of Frauds, which is of 
course a mistake: Wood v. Lead^ 
biiter, p. 383, above. The limits 
of the doctrine are in this country 
fixed by Ramsden v. Dyson (1866) 
L. R. 1 H. L. 129. 

(Ji) See Smart v. Jones (1864) 
33 L. J. C. P. 154. 

(l) See Hyde v. Grahctm, note 
(s), p. 382. 

(m) Chap. XII. below, ad fin. 
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— is not assignable, and confers no right against any third 
person. If a so-called licence does operate to confer an 
exclusive right capable of being protected against a stranger, 
it must be that there is more than a licence, namely the grant 
of an interest or easement (t?.). And the question of grant 
or licence may fuxfher dejpend on the question whether the 
..specified mode of use or enjoyment is known to the law as- a 
substantive right or interest: a question that may be diffi- 
-cult. But it is submitted that on principle the distinction 
is clear. 1 call at a friend’s house; a contractor who is 
doing some work on adjacent land has encumbered my 
friend’s drive Avith rubbish; can it be said that this is a 
wrong to me without special damage? With such damage, 
indeed, it is (o), but only because a stranger cannot justify 
that which the occupier himself could not have justified. 
The licence is material only as showing that 1 was not a 
wrong-doer myself; the complaint is founded on actual 
and specific injury, not on a quasi trespass. Our law 
of trespass is not so eminently reasonable that one need be 
anxious to extend to licensees the very large rights which 
it gives to ovmers and occupiers. 


As to justification by authority of the law^, this is of two 
kinds:. 

1. In favour of a true owner against a wrongful pos- 
sessor; under this head come re-entry on land and 
retaking of goods. 


{n) Compare yuttall v. Brace- 
wdl (1866) L. B. 2 Ex. 1, 36 L. 
Ex. 1, with Ormeroi v. Todmordoi 
^ Mm Co. (1883) 11 Q. B. Div. 

L. J* Q. B. 445; and see Gale 
•on Easements, 7th ed. 42, 285. 
'Contra the learned editors of 
Smith’s* Leading Cases, in* the 
notes to Armory v. Belamirie, 


holding in effect that, if the en- 
joyment is such that the right to 
it could be the subject of grant, the 
licensee ha** a g«^«st-posse8sory inte- 
rest sufficient to maintain trespass. 

(o) Corh^j V, HUl (1858) 4 0. B. 
N. S, 556, 27 L. J. 0. P. 318, 114 
R. R, 849. ^ee more in Chap. 
XU. below. 


25 (2) 
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2. In favour of a paramount right conferred by law 
against the rightful possessor; which may be in 
the execution of legal process in the assertion or 
defence of private right, or in some cases by 
reason of necessity. 


A person entitled to the possession of lands or tenements 
does no wrong to the person wrongfully in possession by 
entering upon him; and it is said that by the old common 
law be might have entered by force. But forcible entry is 
an offence under the statute of 5 Ric, II. (a.d. 1381), which 
provided that ‘‘ none from henceforth make any entry into 
any lands and tenements, but in case where entry is given by 
the law, and in such ease not wdth strong hand or multitude 
of people, but only in peaceable and easy [the true reading 
of the Parliament Roll appears to be ‘lisible, aisee, & 
peisible '] manner.’' This statute is still law here, and has 
been re-enacted in the several American States, or recog- 
nized as a part of the common law(p}. The offence is 
equally committed w'hether the person who enters by force 
is entitled to possession or not; provided (as it seems accord- 
ing to much early authority) (^q) that the person ejected has 
some interest or colour of title and is not a mere ser\TLnt or 


holding on sufferance. We have also to consider the rule 
of law which attaches legal possession to physical control, 
acquired even for a very short time, so it be “ definite and 
appreciable ” (r), by the rightful owner. A., being entitled 
to immediate possession (say as a mortgagee having the 


(jt?) For the remedial powe’:^ 
given to justices of the peace by 
later statutes, see Lambard’s Eire- 
nareha^ cap. 4; 15 Ric. II. c. 2, is 
still nominally in force. As to 
what acts amount to forcible entry, 
Jones V. FoJ-ey [1891] 1 Q. B. 730, 
60 L. J. Q. B. 464, and older au- 
thorities fully cited and discussed 


in lleymnings v. Stohe Pages Golf 
Chib [1920] 1 K. B. 720, C. A. 
The statute seems on the face of it 
directed only against actual and 
substantial breach of the peace. 

. ((?) [1920] 1 K. B. at pp. 744,. 
751. 

(r) Lord Cairns in Lows v. Tel- 
ford (1876) 1 App. Ca. at p. 421.. 
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legal estate), effects an actual entry by taking off a lock, 
■without having given any notice to quit to B. the precarious 
occupier: thus “ in a very rough and uncourteous \vay/' 
that is, peaceably, but only just peaceably, he gets possession: 
once gotten, however, his possession is both legal and right- 
ful. If therefore B. turas him out again by force, there 
is reasonable and probable cause to indict B. for a forcible 
entry. Again, the old authorities say that a forcible turn- 
ing out of the person in present possession is itself a forcible 
entry, though the actual ingi'ess were without violence. 
'' He that entereth in a peaceable show (as the door being 
either open or but closed with a latch only), and yet when 
he is come in useth violence, and throweth out such as he 
findeth in the place, he (1 say) shall not be excused: because 
his entry is not consummate by the only putting of his 
foot over the thi’eshold, but by the action and demeanour 
that he offereth when he is come into the house ” (s). Andj 
under the old statutes and practice, “ if A. shall disseise B. 
of his land, and B. do enter again, and put out A. with force, 
A. shall be restored to his possession by the help of the 
justices of the peace, although his first entry were utterly 
wrongful: and (notwithstanding the same restitution so 
made) yet B. may well have an assize against A., or may 
enter peaceably upon him again (i). 

As to the civil rights of the parties, which chiefly conceom 
us here, the old authorities are clear that no action is given 
by the statute to a tenant who is put out with force by the 
person really entitled, “because that that entry is not any 
disseisin of him*' (w). There is a material distinction accord- 
ing as the ejector has u good right of entry, or not. There 
is nothing in the older books to countenance the notion of 

(ft) Lambard’s Eireuareba, cap. («) F. N. B. 248 H*, Bro. Ab. 
4, p. 142, ed. 1610. Forcible Entry, 29. 

(0 2b, 148. 
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the personal expulsion being a distinct wrong; and the cor- 
rect view, as now laid down, by the Court of Appeal (^)j is 
that the possession of a rightful O'sraer gained by forcible 
entiy is lawful as between the parties, but he shall be pun- 
ished for the breach of the peace by losing it, besides making 
a fine to the king. 

In the case of an entiy which would have been wrongful 
even if peaceable, the statute does not, of course, affect the 
occupier’s civil remedies. Where, on the other hand, the 
person having the right to enter makes a forcible entry on 
a wrongful occupier, it has never been maintained that 
such an occupier can derive from the statute any right of 
action for damages in respect of the entry and dis- 
possession. But before the late decision of the Court of 
Appeal a doctrine was held, though in the face of much 
dissent (a), which Sir E. Fry stated as follows, adopting it 
from a decision of the Court of Common Pleas in 1840 and 
adding new reasons: — [Jl wrongful occupier who is forcibly 
ejected] “can recover no damages for the entry, because the 
possession was not legally his, and he can recover none for 
the force used in the entry, because, though the statute of 
Rich. II. creates a crime, it gives no civil remedy. But 
in respect of independent songful acts ” — i,e. wrongs of 
a different species — “ which are done in the course of or 
after the forcible entry, a right of action does arise,- because 
the person doing them cannot allege that the acts were law- 
ful, unless justified by a lawful entry; and he cannot plead 
that he has a lawful possession” (6). Within the year Sir 


(jj) Mem^nings v. Stohe Foges 
Golf Club [1920] 1 K. B. 720. 

(«) So far ai3 1 know it was ap- 
proved in only one text-book of 
good repute, and there with some 
qualification: Lightwood on Pos- 
session of Land, 141. 


(6) Feddall v. Maitland (1881) 
17 Ch. D. 174, 188: Fdwich v. 
Hawkes (1881) 18 Ch. D. 199; fol- 
lowing and developing 2^&ioton v. 
Marlaml (1840) 1 Man. 6c G. 644, 
10 L. J. C. P. 11, 56 R. R. 488 
(Tindal C. J., Bosaiiquet and 
Erskine JJ., Coltmaii J. dis8.; 
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E. Fry decided another case on the same principle. His 
ingenious distinction of collateral '^Tongful act-s from such 
as are necessarily involved in the expulsion itself is not, 

I think, to be found in the majority judgments of the Courts 
of Common Pleas, or in any older book. With or without 
any such refinement, the doctrine is now unanimously re- 
jected by the Court of Appeal, and the law stands where, 'to 
all appearance, the Court of Common Pleas found but would' 
not leave it. The statutory prohibition of forcible entry 
under penalties does not alter the respective civil consequences, 
of possession acquired under or against the rightful title. 
It may be added, for abundant caution, that excessive force 
used in asserting even a rightful claim to possession is action- 
able in this case as in all cases where the use of force is 
justified or excused. 

The practical effect of the oveiTuled cases, as exemplified 
in their facts, was that an oooupier having no colour of right 
on whom an entry was made under the true title could manu- 
facture a cause of action for assault by a show of merely 
passive or symbolic resistance. Under a highly efficient 
system of justice and police it might be a workable rule,, 
though expensive at best, that an adverse entry should not 
be made in any case whatever without judicial process; but 
it has never been arguable that such is the rule of thet 
Common Law. 

A trespasser may in any case be turned off land before he^ 
has gained possession, and he does not gain possession until 
there has been something like acquiescence in the physical 
fact of his occupation on the part of the rightful owner. 
His condition is quite different from that of a rightful owner 

Parke B. and Alderson B. as trial ti-oversy, see references collected ia 
judges were also of the contrary Hemmings v, Stohe ^oge$ &olf 
opinion: for details of the oon- Club [1920] 1 K. B. 720, C. A. 



392 


WRONGS TO POSSESSION AND PROPERTY. 


oat of possession, who can recover legal possession by any 
kind of effective interruption of the intruder’s actual and 
exclusive control, A 'person who had been dismissed from 
the office of schoolmaster arid had given up possession of a 
room occupied by him in virtue of his office, but had after- 
wards re-entered and occupied for eleven days, was held not 
entitled to sue in trespass for an expulsion by the trustees 
at the end of that time. “ A mere trespasser cannot, by the 
very act of trespass, immediately and without acquiescence, 
give himself what the law understands by possession against 
the person whom he ejects, and drive him to produce hiss 
title, if he can without delay reinstate himself in his former 
possession ” (c). There must be not only occupation, but 
effective occupation, for the acquisition of possessory rights. 
“ In determining whether a sufficient possession was taken, 
much more unequivocal acts must be proved when the person 
who is said to have taken possession is a mere wrong-doer 
than when he has a right under his contract to take pos- 
session ''(d). And unless and until possession has been 
acquired, the very continuance of the state of things which 
constitutes the trespass is a new trespass at every moment (e) . 
We shall see that this has material consequences as regards 
the determination of a cause of excuse. 

As regards goods which have been WTongfully taken, the 
taker is a trespasser aU the time that his wrongful possession 
^continues, so much so that “ the removal of goods, wrong- 
fully taken at first, from one place to another is held to be a 


(e) Browns v. Dawson (1840) 
12 A. k E. 624, 629, 10 L. J. 
Q. B. 7. If a new trespasser en- 
tered in this state of things, could 
the trespasser in inchoate occupa- 
tion sue him, or the last posses- 
sor? Possibly both. 


(d) jMellish L. J., Ex 'parte 
FUtcJier (1877) 5 Ch. Div. 809, 
812. 

(<?) Holmes V. Wilson (1839) 10 
A. k E. 503, 50 R. R. 492j Bow- 
tfer V. CooJg (1847) 4 O. B. 236, 
16 L. J. 0. P. 177 ; and see 2 ‘Wms, 
Saund. 496, 
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several trespass at each place ” (/), and a supervening animus 
fiiranM at any moment of the continuing trespassory posses- 
sion will complete the offence of larceny and make the tres- 
passer a thief {g). Accordingly the true owner may retake 
the goods if he can, even from an innocent third person into 
whose hands they have come; and, as there is nothing in this 
case answering to the statutes of forcible entry, he may use 
(it is said) whatever force is reasonably necessary for the 
recaption (h). He may also enter on the first taker’s land 
for the purpose of recapture if the taker has put the goodsi 
there (i); for they came there by the occupier’s own 
wrong (fc); but he cannot enter on a third person’s land 
unless, it is said, the original taking was felonious (Z), or 
perhaps, as it has been suggested, after the goods have been 
claimed and the occupier of the land has refused to deliver 
them (m). Possession is much more easily changed in the 
case of goods than in the case of land; a transitory and almost 
instantaneous control has often, in criminal courts, been held 
to amount to asportation. The difference may have been 
sharpened by the rules of criminal justice, but in a general 
way it lies rather in the nature of the facts than in any 


(/) 1 Wms. Sauud. 20. 

(g) Beg. v. Bileg (1857) Dears. 
149, 22 L. J. M. C. 48, 

(h) Blades v. Riggs (1861) 10 
C. B, N. S. 713, but the reasons 
given, at page 720 (128 R. R. 
894) seem wrong, and the deoision 
itself is contrary to the common 
law as understood in the thirteenth 
century. One who retook his own 
goods by force (save, perhaps, on 
fresh pursuit) was a trespasser and 
lost the goods. It was even 
thought needful to state that he 
was not a felon. See Britton, ed.. 
Niehoils, i. 57, 116. At all events 
maim or wounding is not justified 


for this cause; but violence used in 
defence of a wrongful possession 
is a new assault, and commensurate 
resistance to it in personal self- 
defence is justifiable. See full 
discussion of authorities in L. Q. 
R. xxviii. 262. 

{i) Bairichi v. Colenck (1838) 
3 M. & W. 483, 49 R. R. 696, 
explaining Blackst. Comm. iii. 4, 

(ib) Per Littleton J., 9 Edw. IV. 
35, pi. 10. 

(V) Blackstone 1. c.; Anthony v. 
Raney (1832) 8 Bing. 187, 34 
R. R. 670. 

(m) Tindal C. J. in Anthony v. 
Raney : but this seems doubtful. 
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arbitaiy divorgeiic-e of legal principles in dealing im~ 
movable and movable propei'ty. 

One of the most important heads of justification under 
a paramount right is the execution of legal process.. 
The mere taking and dealing T\uth that which the law com- 
mands to be so taken and dealt with, be it the possession 
of lands or goods, or both possession and property of goods, 
is of course no wrong; and in particular if possession of a 
house cannot be delivered in obedience to a writ without 
breaking the house open, broken it must be (n) . It is equally 
settled on the other hand that “ the sheriff must at his peril 
seize the goods of the party against whom the writ issues/’ 
and not any other goods which are wrongly supposed to be 
his; even unavoidable mistake is no excuse (o). More 
special rules have been laid doTvn as to the extent to which 
private property which is not itself the immediate object 
of the process may be invaded in executing the command 
of the law. The broad distinction is that outer doors may 
not be broken in execution of process at the suit of a jprivate 
person; but at the suit of the Crown, or in execution of 
process for contempt of a House of Parliament (p), or of 
a Superior Court, they may, and must; and this, in the latter 
case, though the contempt consist in disobedience to an order 
made in a private suit (q). The authorities referred to will 
guide the reader, if desired, to further details. 


(;/) Semayne's Ca. (1604-5) 5 Co. 
Rep. 91 5, and in 1 Sm. L. C. 

(o) Glasspoole v. Totatg (1829) 
9 B, & 0. 696, 33 R. R. 294; Gar- 
land V, Garme (1837) 4 Cl. & 
F. G93. As to the protection of 
subordinate officers acting in good 
faith, see in the Chapter of General 
Exceptions, pp. 120—124, above. 
(??) Burdeti V. Abbot (1811) 14 


East 1, 12 R. R. 450, a classical 
case. 

(C/) And it is contempt in the 
sheriff himself not to exeoute such 
process by breaking in if neces- 
sary: Harvey v. Harvey (1884) 
26 CJi. D, 664, 51 L. T. 508. 
Otherwise where attachment is, or 
was, merely a formal incident in 
ordinary civil process. 
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Constables, revenue officers, and other public servants, and 
in some cases private persons, are authorized by divers 
statutes to enter on lands and into houses for divers 
purposes, with a view to the discovery or prevention of 
crime, or of frauds upon the public revenue. We shall 
not attempt to collect these provisions. 

The right of disti'ess, where it exists, justifies the taking 
of goods from the true owmer; it seems that the distrainor, 
unlike a sheriff taking goods in execution, does not acquire 
possession, the goods being “ in the custody of the law ”(?"). 
Most of the practical importance of the subject is in con- 
nection with the law of landlord and tenant, and we shall 
not enter here on the learning of distress for rent and other 
charges on lands (s). 

Distress damage feasant is the taking by an occupier of 
land of chattels (commonly but not necessarily animals) (t) 
found encumbering or doing damage on the' land, either 
to the land itself or to chattels on the land (u). The right- 
"given by the law is therefore a right of self-protection 
against the continuance of a trespass already commenced. 
It must be a manifest trespass; distress damage feasant 
is not allowed against a party having any colour of right, 
e,g,, one commoner cannot distrain upon another oommoner 
for surcharging {x). And where a man is lawfully driving 


(;•) See West v. Nibbs (1847) 4 
G. B. 172, 17 L. J. C. P. 150, 72 
R. R. 575. 

(«) As to distress in general, 
Blackst. Comm, book iii. c. 1. 

(t) ‘‘All chattels whatever are 
diatrainable damage feasant; ” 
Gilbert on Distress and Replevin 
(4th ed. 1823) 49. A locomotive 
has been distrained damage 
feasant: dmberg<xte, R. Oo. v. 


Midland M. Co, (1853) 2 E. & B. 
793, 95 R. R. 810; it was nob 
actually straying, but had beon put 
on the Midland Company’s line 
. without the statutable approval of 
that company. 

(tt) Roscoe V. Boden; Boden v* 
Itoscoe [ 1894] 1 Q. B. 608, 63 L. J, 
Q. B. 767. 

(a?) Qa'pe v. SooLt (1874) L. R,* 
9 Q. B. 269, 43 L. J. Q. B. 
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eattle along a highway, and some of them stray from it into 
ground not fenced off from the way, he is entitled to a 
reasonable time for driving them out before the occupier 
may distrain, and is excused for following them on the land 
for that purpose. What is reasonable time is a question 
of fact, to be determined with reference to all the circum- 
stances of the transaction (y). And where cattle stray by 
reason of the defect of fences which the occupier is bound;* 
to repair, there is no actionable trespass and no right to- 
distrain until the owner of the cattle has notice (z). In one 
respect distress damage feasant is more favoured than distress 
for rent. “ For a rent or service the lord cannot distreinej 
in the night, but in the day time: and so it is of a rr^nf; 
charge. But for damage feasant one may distreine in the 
night, otherwise it may be the beasts wiU be gone before 
he can take them**' (a). But in other respects damage 
feasant is the strictest distress that is, for the thing dis- 
trained must be taken, in the very act,” and held only as 
a pledge for its own individual trespass, and other require- 
ments observed. Distress damage feasant suspends the right - 
of action for the trespass (&). 

The right of distress damage feasant does not exclude the 
right to chase out trespassing beasts at one*s election (c), 
or to remove inanimate chattels and replace them on the 
owner’s land {d). 


It is settled that a commoner can 
•distrain the cattle of a stranger, 
notwithstanding that an action of 
trespass would not lie (22 Ass. 
pi. 48) for the disturbance. 

(y) Goodwyn v. Cheveley (1859) 
4 H. & N.. 631, 28 L. J. Ex. 298, 
118 B. B. 658. 

• (a) 2 Wms. Saund. 671. Other- 
wise, it seems, if the cattle are 
already straying when they oome 
to the defective fence; see Iais- 


comhe v. <?. W. JR. Co. [1899] 2 
Q.. B.. 313, 68 L. J. Q. B,. 711. 

Ko) Go. Litt. 142 a, 

(5) Vaspor v. Edwards (1701) 
12 Hod, 660, where the incidents 
of damage feasant generally are 
expounded, and see p. 400, below. 
. (c) Tyrringham*s Qa.^ 4 Co. 
Bep. 38 3. 

(d) Eea v. Sh&ward (1839) 2 
H. & W. 424, 46 B. B. 633. 
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Entry to take a distress must be peaceable and without 
breaking in; it is not lawful to open a window, though not 
fastened, and enter thereby (e) . Distrainors for rent have 
been largely holpen by statute, but the common law has 
not forgotten its ancient strictness where express statutory 
provision is wanting. 

In connection with distress the Acts for the prevention 
of cruelty to animals have introduced special justifications: 
any one may enter a pound to supply necessary food and 
water to animals impounded, and there is an eventual power 
of sale, on certain conditions, to satisfy the cost thereof (/). 


Finally there are cases in which entry on land without 
consent is excused by the necessity of self-preservation, or 
the defence of the realm (gf), or an act of charity preserving- 
the occupier from irremediable loss, or sometimes by the 
public safety or convenience, as in putting out fires, or as* 
where a highway is impassable, and passing over the land 
on either side is justified; but in this last-mentioned case* 
it is perhaps rather a matter of positive common right than, 
of excuse (^). Justifications of this kind are discussed in 
a case of the early sixteenth century, w^here a parson sued 
for trespass in carrying away his corn, and the defendant 
justified on the ground that the corn had been set out for 
tithes and was in danger of being spoilt, wherefore he took 


(e) Nash V. Lucas (1867) L. R. 
2 Q. B. 590. OtiierwisG where the 
window is already partly open: 
Orubtree v. Robinson (1885) 15 
Q. B. D. 312, 54 L. J. Q. B, 544. 

(/) 12 & 13 Viot. C..92, s.. 6; 
17 & 18 Viet. c. 60, s. 1; 
superseding an earlier Act o£ 
William IV. to the eamo effect. 
See the Digest of Eng. Case* 
Lawj Animals, s. t. "Pound and 
Poundage.” 


(^) See pp. 123, 171, above. 

(Ji) The justification or right,, 
wliichever it be, does not apply 
where there is only a limited 
dedication of a way, subject to the 
right of the owner of the soil to 
do acts such as ploughing, which 
make it impassable or inconvenient, 
at certain times: Arnold v. Hoi- 
Irooh (1873) L. R. 8 Q. B. 96„ 
42 L. J. Q. B. 80. 
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it and carried it to the plaintiff's barn to save it: to which 
-the plaintiff demurred. Kingsmill J. said that a taking 
witliout consent must be justified either bv public necessity, 
or “by reason of a condition in law”; neither of which 
grounds is pr^ent here: taking for the true owner’s benefit 
is justifiable only if the danger be such that he will lose 
his goods without remedy if they are not taken. As 
examples of public nec^sity he gives pulling down some 
houses to save others (in case of fire, presumably) (i), and 
entering in war time to make fortifications. “ The defend- 
.ant’s intention,” said Eede C. J., “ is material in felony but 
not in trespass; and here it is not enough that he acted' 
for the plaintiff’s good." A stranger’s beasts might have 
spoilt the corn, but the plaintiff would have had his remedy 
against their ovrner. “ So where my beasts are doing damage 
in another’s man’s land, 1 may not enter to drive them out; 
and yet it would be a good deed to drive them out so that 
they do no more damage; but it is otherwise if another drive 
my horses into a stranger’s land where they do damage, 
there 1 may justify entry to drive them out, because their 
wrong-doing took its beginning in a stranger’s wrong. But 
here, because the party might have his remedy if the corn 
were anywise destroyed, the taking ^vQ.s not laAvful. And 
it is not like the case where things are in danger of being 
lost by water, fire, or such like, for there the destruction is 
without remedy against any man. And so this plea is not 
,^ood” (jfc). Fisher J. concurred. There is little or nothing 


(0 Cp. Littlefcoa J. in Y. B. 
'9 Ed-w. IV. 35: “If a Tuan iy 
nerjUgehce suffer his house to hum, 
I who am his neighbour may break 
down the liouse to avoid the danger 
to me, for if I let the house stand, 
It may burn so that I cannot 
quench the fire afterwards.” Tres- 
spass on land over which a man 


has rights, for the protection of 
his own interest, may be justified 
by reasonably apparent necessity: 
Cope V. Sharpe (No. 2) [1912] 1 
K. B. 496, G. A. 

kJc) 21 Hen. VIT. 27, pi. 5 (but 
the case seems xeally to belong to 
Hilary term of the next year, see 
s. e., Keilw. 88 a; Frowike was 
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to be added to the statement of the law, though it may» 
be doubted whether it is now likely ever to be strictly 
applied. Excuse of this kind is always more readily allowed 
if the possessor of the land has created or contributed to 
the necessity by his own fault, as where the grantor of a 
private right of %vay has obstructed it so that the way can- 
not be used except by deviation on his adjacent land (Z). 


At one time it was supposed that the law justified entering 
on land in fresh pursuit of a fox, because the destruction 
of noxious animals is to be encouraged; but this is not the 
law now. If it ever was, the reason for it has long ceased 
to exist (m). Practically foxhunters do well enough (in this 
part of the United Kingdom) with licence express or tacit. 

There is a curious and rather subtle distinction betw’^een 
justification by consent and justification or excuse under 
authority of law\ A possessor by consent, or a licensee, 
may commit a wrong by abusing his pow’-er, but (subject 
to the peculiar exception in the case of letting or bailment 
at will mentioned above) {%) he is not a trespasser. If 1 
lend you a horse to ride to York, and you ride to Carlisle, 
I shall not have (under the old forms of pleading) a 
general action of trespass, but an action on the case. Soi 
if a lessee for years holds over, he is not a trespasser, 
because his entry was authorized by the lessor (o) . But 
‘Svhen entry, authority, or licence is given, to any one by 


still Chief Justic-e of Common Pleas 
in Trinity term 21 Hen, VII., ib. 
86 6, pi. 19; he died in the fol- 
lowing vacation, and Rede was 
appointed in his stead, ib. 85 h, 
; where for Mich. 22 Hon. VII. we 
slionld obviously read 21); cp. 
37 Hen. VI. 37, pi. 23; 6 Edw. IV. 
a, pi. 18, seems to extend the justi- 
iBcation to entry to retahe goode 


which have come on anotlier’s land 
by inevitable accident; see Story, 
Bailments, § 83 ir, note. 

(7) Selby v. yeitlefold (1873) 
L. B. 9 Ch. Ill, 43 L. J. Oh. 359. 

Qii) Paul V. Summerhaye^ (1878) 
4 Q. B. D‘. 9, 48 L. J. M. C. 33. 

(;0 Pp. 376, 377, above. 

(<?) 21 Edw. IV. 76 h, pL 9. 
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the law, and he doth abuse it, he shall be a trespasser ah 
initio,'' that is, the authority or justification is not only 
determined, but treated a-s if it had never existed. “ The 
law gives authority to enter into a common inn or 
tavern (p); so to the lord to distrain; to the owner of the 
ground to distrain damage feasant; to him in reversion to 
see if waste be done; to the commoner to enter upon the land 
to see his cattle; and such like. . . . But if he who enters 
into the imr or tavern doth a trespass, as if he carries away 
anything; or if the lord who distrains for rent (q), or the 
owner for damage feasant, works or kills the distress; or if’ 
he who enters to see w^a^te breaks the house or stays there 
all night; or if the commoner cuts down a tree; in these and 
the like cases the law adjudges that he entered for that 
purpose, and because the act which demonstrates it is a. 
trespass, he shall be a trespasser ah mitio ” (r). Or to state 
it less artificially, the effect of an authority given by law 
without the owner’s consent is to protect the person exer- 
cising that authority from being dealt with as a trespasser 
so long — ^but so long only — as the authority is not abused. 
He is never doing a fully lawful act; he is rather an excusable 
trespasser, and becomes a trespasser w’ithout excuse if he 
exceeds his authority (s): “ It shah, be adjudged against the 
peace ” {t). This doctrine has been applied in modern times 


(p) Tlias is in respect of the 
public character of the inn- 
keeper’s employment, 

(q) The liability of a distrainor 
for rent justly due, in respect of 
any subsequent irregularity, was 
reduced to the real amount of 
damage by 11 Geo. II. c. 19, 
s. 19: hut this does not apply 
to a case where the distress was 
wholly unlawful: Attach v. Bi-am- 
well (1863) 3 B. & S. 520, 32 L. J. 
Q. B. 146. Distrainors for damage 


feasant are stOl under the common 
law. 

(r) The Siie Carpenters^ Case, 8- 
Go. Rep. 146 a, b. It would seem 
that the rule, being founded on a 
presumption of intent from subse- 
quent conduct, was at first only a 
rule of evidence, see per Holmes J. 
in Commonwealth v. Rubin (1896) 
165 Maas. 453, 455. 

(s) Cp. Pollock and Wright on 
Possession, 144, 201. 

(f) 11 Hen. IV. 75, pi. 16. 
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to the lord of the manor taking an estraj and to a sheriff 
remaining in a house in possession of goods taken in execu- 
tion for jan unreasonably long time {x). It is applicable only 
when there has been some kind of active wrong-doing; not 
when there has been a mere refusal to do something one ought 
to do — as to pay for one’s drink at an inn (y) or deliver up a 
distress upon a proper tender of the rent due ( 0 ). *'If 1 dis- 
train for rent, and afterwards the termor offers me the rent 
and the arrears, and I withhold the distress from him, yet he 
shall not have an action of trespass against me, but detinue, 
because it was lawful at the beginning, when 1 took the 
distress; but if 1 kill them or work them in my own plow, 
he shall have an action of trespass” (a). But it is to be 
observed that retaining legal possession after the expira- 
tion of authority has been held equh^lent to a new taking, 
and therefore a positive act: hence (it seems) the distinction 
between the liability of a sheriff, who takes possession of 
the execution debtor’s goods, and of a distrainor; the latter 
only takes the goods into “ the custody of the law,” and 
the goods being in the custody of the law, the distrainor 
is under no legal obligation actively to redeliver them ” (6). 
Formerly these refinements were important as determining 
the proper form of action. Under the Judicature Acts they 
seem to be obsolete for most purposes of civil liability, though 
it is still possible that a qijestion of the measure of damages 
may involve the point of trespass ah initio. Thus in the 
case of the distrainor refusing to give up the goods, there 


(tf) Oxley V. Waits (1785) 1 
T. R. 12, 1 B. R. 133. 

(rp) Ash V. Bawnay (1852) 8 Ex, 
237, 22 L. j. Ex. 59, 91 R, R. 
46C, seet qu. it* according- to the old 
anthoritiesi, see Pollock and Wright 
on Possession, 82. 

Uj) The Six Carpenters' Case^ 8 
Co. Rep. 14C a, h. 


(z) West V. Nihbs (1847) 4 
C. B. 172, 17 L. J. 0. P. 150, 72 

B. R. 575. 

(«) Littleton in 33 Hen. VI. 
27, pi. 12. 

(5) West Y. mbhs, 4 C. B. at 
p. 184, 72 R. R. 583, per Wilde 

C. J. 


26 



402 


WRONGS TO POSSESSION AND PROPERTY. 


was no doubt that trover or detinue would lie(c): so that 
under the present practice there would be nothing to discuss. 


X. — 'Remedies. 

The only peculiar remedy available for this class of wrongs 
is distress damage feasant, which, though an imperfect 
remedy, in so far a remedy that it suspends the right of 
action for the trespass. The distrainor “has an adequate 
satisfaction for his damage till he lose it without default 
in himself; in which case he may still have his action {d). 
It does not seem that the retaking of goods taken by tres- 
pass extinguishes the true owmer’s right of action, though 
it would of course affect the amount of damages. 


Actions for merely trifling trespasses were formerly dis- 
couraged by statutes providing that when less than 40s. 
was recovered no more costs than damages should be allowed 
except on the judge’s certificate that the action was brought 
to try a right, or that the trespass was “wilful and mali- 
cious: ” 3"et a trespass after notice not to trespass on the 
plaintiff’s lands was held to be “ wilful and malicious,” and 
special communication of such notice to the defendant was 
not required (e). But these and many other statutes as to 
costs were superseded by the general provisions of the Judi- 
cature Acts and by the rule thafa plaintiff recovering less 
than IQl. damages in an action “ founded on tort ” gets no 


(c) Wilde C. J*. 1. c.j Littleton 
ubi sttp. 

(d) Vaspor v. Edwards, 12 Mod. 
660, per Holt G. J. 

(e) See Eoxoyer v. Cook (1847) 
4 C. B. 236, 16 L. J. C. P. 177; 
Reynolds v. Edwards (1794) 6 
T. R. 11, even, where the defen- 
dant had intended and en- 


deavoured to avoid trespassing; 
but this was doubted by Pollock 
C. B. in Swinfen v. Bacon (1860) 
6 H. & N. 184, 188, ^0 L. J. Ex. 
33, 36, 123 R. R. 445, 449. Cp. 
Go,yford v. Chouler [1898] 1 Q. B. 
316, 67 L. J. Q. B. 404, on the 
Malicious Injuries to Property Act. 
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costs, and if he recovers lOL or over but less than 20Z. he 
gets costs only on the County Court scale, unless by special 
certificate or order (/) ; and they are long since 
repealed {g). 

The Court is therefore not bound by any fixed rule; but 
it might possibly refer to the old practice for the purpose of 
informing its discretion. It seems likely that the common 
practice of putting up notice boards wdth these or the like 
words: “ Tx'espassers will be prosecuted according to law '' 
— ^\\‘'ords which are, “ if strictly construed, a wooden false- 
hood ” simple trespass not being punishable in courts 
of criminal jurisdiction — was originally intended to secure 
the benefit of these same statutes in the matter of costs. At 
this day it may be a question whether the Court would not 
be disposed to regard the threat of an impossible criminal 
prosecution as a fraud upon the public, and rather a cause 
for depriving the occupier of costs than for awarding 
them (i). Several better and safer forms of notice are avail- 
eable; a common American one, “no trespassing,’' is as 
good as any. • 

“ Nothing on earth,” said Sir Walter Scott, “ would induce 
me to put up boards threatening prosecution, or cautioning 
one’s fellow-creatures to beware of man-traps and spring- 
guns. 1 hold that all such things are not only in the highest 
degree offensive and hurtful to the feelings of people whom 
it is every way important to conciliate, but that they are 
also quite inefficient ” (?fc). It must be remembered that 


(/) County Courts Act, 1583, 
3. 11(5 (substituted tor like pro- 
visions of the repealed Acts of 
1887 and 1882); see '^The Annual 
Practice ” vol. 2, 2238 sqq. 

(ff) 42 & 43 Viet. ft. 59, 

(7/) F. W. Maitland, ^‘Justice 
and Police,'* p. 13. 


(■«) At all events the threat of 
spring-guns, still not quite un- 
known, can do the occupier no 
good, for to set spring-guns is 
itself an offence. 

(Je) Lockhart’s Life o± Scott, vii. 
377, ed. 1839, cx relatione Basil 
Hall. 


26 (2) 
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Scott never ceased to be a lawyer as well as a man of letters. 
It was partly the legal knowledge and tastes displayed in 
the Waverley 'Novels that identified him in the eyes of the 
best critics as the author. 


An injunction can be granted to restrain a continuing 
trespass, such as the laying and keeping of waterpipes 
under a man’s ground without either his consent or justi^ 
fication by authority of law; and the plaintiff need not 
prove substantial damage to entitle himself to this form of 
relief (1). On the other hand the right to an injunction 
does not extend beyond the old common-law right to sue 
for damages: a reversioner cannot have an injunction 
without showing permanent injury to the reversion (m). 

Of course it may be a substantial injury, though without 
any direct damage, to do acts on another’s man’s land for 
one’s own profit without his leave; for he is entitled to make- 
one pay for the right to do them, and his power of with- 
holding leave is w’'orth to him precisely what it is worth to- 
the other party to have it (n). 

Before the Common Law Procedure Acts an owner, tenant, 
or reversioner who had suffered undoubted injury might be 
defeated by bringing his action in the vTong form, as where 
he brought trespass and failed to show that he was in present 
possession at the time of the wrong done (o). But such cases 
can hardly occur now. 


(l) Goodso/i V. JRicJiardsoi? 
(1874) L, R. 9 Ch. 221, 43 L. J. 
Ch. 790. 

(m) Cooper v. Crahfreo (1882) 
20 Ch. Div. 589, 51 L, J. Oh. 
585. In Allen v. 31artin (1875) 
L. R. 20 Eq. 462, the plaintiffs 
were in possession of part of the 
land affected. 


(;/) See L. R. 9 Ch. 224, 20 
Ch. Div. 592. 

’ (o) Brown v. Notley (1848) 3 
Ex. 221, 18 L. J. Ex. 39, 77 
R. R. 608; Bilgrim v. Sotith- 
am^yion, B, Co. (1849) 8 0. B. 

25, 18 L. J, C. P’. 330, 79 R. R. 
388. * 
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CHAPTEE X. 

NUISANCE. 

Nuisance is the wrong done to a man by unlawfully dis- 
turbing him in the enjoyment of his property oi\ in some 
eases, in the exercise of a common right. The wTong is 
in some respects analogous to trespass, and the two may 
coincide, some kinds of nuisance being also continuing tres- 
passes. The scope of nuisance, however, is wider. A nui- 
sance may be public or private. 

Public or common nuisances affect the King’s subjects 
at large, or some considerable pox-tion of them, such as the 
inhabitants of a town; and the person therein offending is 
liable to criminal prosecution (aj). A public nuisance docsj 
not necessarily create a civil cause of action for any person; j 
but it may do so under certain conditions. A private nui- 
sance affects only one person or a determinate number of 
persons, and is the ground of civil proceedings only. Gene- 
rally it affects the control, use, or enjojrment of immovable ' 
property; but this is not a necessary element according to 
the modern view of the law. Certainly the owner or master 
of a ship lying in harbour, for example, might be entitled to 
complain of a nuisance created by an occupier on the wharf 
or shore which made the ship uninhabitable. 

(a) There was formerly a man- Bench Division sfcill has in theory 
datory writ for the abatement of jurisdiction to grant such writs 
public nuisances in cities and cor- (as disUnot from the common 
porate towns and boroughs. See judgment on an indictment); eee 
the curious precedent in E. N. B, Eussell on Crimes, i. 440. 

18d D. Apparently the King’s 
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We shall first consider in what cases a common nuisance 
exposes the person answerable for it to civil as well as 
criminal process, in other words, is actionable as well as 
indictable. 

“ A common nuisance is an unl'a^\’f ul act or omission to- 
discharge a legal dutj, which act or omission endangers 
the lives, safety, health, property, or comfort of the public, 
or by which the public are obstructed in the exercise or 
enjoyment of any right common to all her Majesty's 
subjects” (&). Omission to repair a highway, or the plac- 
ing of obstructions in a highway or public navigable river, 
is a familiar example. 

In order to sustain an indictment for nuisance it is enough 
to sho-w that the exercise of a common right of the King’s 
subjects has been sensibly interfered with. It is no answer 
to say that the state of things causing the obstruction is 
in some other way a public convenience. Thus it is an 
indictable nuisance at common law to lay down a tramway 
in a public street to the obstruction of the ordinary traffic, 
although the people who use the cars and save money and 
time by them may be greater in number than those who are 
obstructed in their use of the highway in the manner 
formerly accustomed (c). 

It is also not material whether the obstruction interf eres^ 

■ with the actual exercise of the right as it is for the time 
being exercised. The pubHc are entitled, for example, to 
have the whole width of a public road kept free for passing 
and repassing, and an obstruction is not the less a nuisance 
because it is on a part of the highway not commonly . used, 

(5) Criminal Code (Indictable s. 268. 

Offences) Bill, 1879 (as amended (c) i?. v. Train (1862) 2 B. & 
in Committee), s. 150; cp. S. 640, 31 L. J. M. G. 169, 127 
Stephen, Bigost of Ciminal Law, B, E. 513. Modern tramways and 
art. 176, and illustrations thereto, light railways have been made 
and the Indian Penal Codei„ under statutory authority. 
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or otherwise leaves room enough for the ordinary amount of 
traffic (d). 

Further discussion and illustration of what amounts to 
an indictable nuisance must be sought in works on the 
criminal law. 


A’ private action can be maintained in respect of a public 
nuisance by a person who suffers thereby some particular loss 
or damage beyond what is suffered bj" him in common with 
all other,persons affected by the nuisance. Interference with 
a common right is not of itself a cause of action for the / 
individual citizen. Particular damage (e) consequent on the 
interference is. If a man digs a trench across a highway, I 
cannot sue him simply because the trench prevents me from 
passing along the highway as I am entitled to do; for that 
H is an inconvenience inflicted equally on all men who use the 
road. But if, while 1 am lawfully passing along after dark, 
I. fall, into this trench so that I break a limb, or goods Nvhich 
» 1 am carrying are spoiled, I shall have my action; for this 
is a particular damage to myself resulting from the common 
nuisance, and. distinct from the mere obstruction of the 
CQinxhon right of passage which constitutes that nuisance (/). 
If a trader is conveying his goods in barges along a navigable 


(d) Turner v. Ming-wood Kigli- 
xmy Board (1870) L. R. 9 Eq. 418. 

(^) ^'Particular damage” and 
** special damage ” are used in- 
differently in the authorities; the 
formei* seems preferable, for 
‘‘special damage,” as we have 
seen, has another technical mean- 
ing in the law of defamation. 

V/) y. B. 27 Hen. VIII. 27, 
pi. 10. Action for stopping a 
highway, whereby it seems the 
plaintiff was deprived of th-e uso 
of his own private way abutting 
thereon (the statement is rather 


obscure): per Eitzherbert, a man 
shall have his action for a public 
niusance if he is more incom- 
moded than others. “ If one 
make a ditch across the high 
road, and 1 come riding along the 
road at night, and I and my horse 
are thrown in the ditch so that I 
have thereby great damage and 
annoyance, I shall have my action 
against him who made this ditch, 
because .1 am more damaged than 
any other man.” Held that suffi- 
cient particular damage was laid. 
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river, and by reason of the navigation being unlawfully 
obstructed has to unload bis merchandise and carry it over- 
land at an increased expense, this is a particular damage 
which gives him a right of action (g). Though it is a sort 
of consequence likely to ensue in many individual cases, 
yet in every case it is a distinct and specific one. Where 
this test fails, there can be no particular damage in a legal 
sense. If the same man is at divers times delayed by the 
same obstruction, and incurs expense in removing it, this 
is not of itself sufficient particular damage; the* damage, 
though real, is ‘'‘common to ail who might wish, by re- 
moving the obstruction, to raise the question of the right 
of the public to use the way '' (h). The diversion of traffic 
, or custom from a man’s door by an obstruction of a highway, 
whereby his business is interrupted, and his profits dimin- 
ished, seems to be too remote a damage to give him a right 
of private action (i), unless indeed the obstruction is such 
as 'materially to impede the immediate access to the plaintiff’s 
place of business more than other men’s, and amounts to 
something like blocking up his doorway (fc). Whether a 
given case falls under the rule or the exception must depend 
on the facts of that case: and what is the true principle, and 


(g) Jiose V. Miles (1815) 4 :SL 
b. 101, 16 R. R. 405, and in 

Bigelow L, C. 460. 

(h) Wint&rloUom v. Lord 
Merhij (1867) L. R. 2 Ex. 316, 
322, 36 L. J. Ex. 194. 

(i) Jacket V. Meirop, B, Co, 
(1867) L. R. 2 H. L. at pp. 188, 
199. See the comments of Willes 
J. ill Beckett v. Midland R, Co, 
(1867) L. R. 3 C. P. at p. 100, 
where Wilkes v. Mungerjord 
Market Co. (1835) 2 Bing. N. C. 
281 is treated as overruled by the 


remarks of Lord Chelmsford and 
Lord Cranworth, Probably this 
would not be accepted in other 
jurisdictions where the common 
law is received. In Massachusetts, 
at least, Wilkes v. JJungerford 
Market Co. was adopted by the 
Supreme Court in a very full and 
careful Judgment: Stetson v. 
Faxon (1837) 19 Pick. 147. 

(Ji) Fritz V. Hobson (1880) 14 
Ch. B. 642, 49 L. J. Ch. 321; 
Barber v. Fenleij [1893] 2 Ch. 447, 
62 L. J. Ch. 623. 
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the extent of the exception, is open to some question (Z). 
Loss of expected profit from letting window-space has been 
admitted as special damage where the defendant corpora- 
tion, being the local authority, had set up a stand of its 
own to view a procession, which stand shut out the prospect 
from the plaintiff’s windows and was a public nuisance to 
the highway (m). If horses and waggons are kept standing 
for an unreasonable time in the highway opposite a man’s 
house, so that the access of customers is obstructed, the house 
is darkened, and the people in it are annoyed by bad smells, 
this damage is sufficiently “ particular, direct, and substan- 
tial” to entitle the occupier to maintain an action (^z). 

f 

The conception of private nuisance was formerly limited 
to injuries done to a man’s freehold by a neighbour’s acts, 
of which stopping or narrowing rights of way and flooding 


(J) In Friiz v. JEobson (lasti 
note) Pry J. did not lay down 
any general proposition. How far 
the principle of Lyon v. FWi- 
mongers* Company (1876) 1 App. 
Ca. 662, 46 L, J. Ch. 68, is 
really consistent with Uicket v. 
Metrop, R, Co, is a problem that 
can be finally solved orily by the 
House of Lords itself. According 
to Lyon v. Fishmongers* Company 
it should seem that blocking the 
access to a street is (if not justi- 
fied) a violation of the distinct 
private right of every occupier in 
the street: and such rights are not 
the less private and distinct because 
they may be many; see Uarrop v. 
Hirst (1868) L. R. 4 Ex. 43, 38 
L. J. Ex. 1. In this view it is 
difScuIt to see that loss of custom 
is otlierwise than a natural and 
probable consequence of the wrong. 
And cp. the case in 27 Hen. VIII. 


cited above, p. 407. In Michefs 
case Lord Westbury strongly dis- 
sented from the. majority of thet 
Lords present; L. R. 2 H. L. at 

p. 200. 

(?») Campbell v., Paddington 
Corporation [1911] 1 E. B. 869, 
80 L. J. K. B. 739. Apparently 
an extraordinary casual profit of 
this kind has to be distinguished 
from ordinary custom. 

(w) "Benjamin v. Btorr (1874) 
L. R. 9 0. P. 400, 43 L. I. 0. P. 
162. Compare further, as to 
damage from unreasonable user 
of a highway, Harris v. Mobbs^ 
(1878) 3 Ex. D. 268; Wilhins v. 
Lay (1883) 12 Q, B. B. 110. A 
theatre queue may be an action- 
able nuisance to an adjacent 
occupier: Lyons, Sons ^ Co. v. 
CuUiver [1914] 1 Ch. 631, 83 
*L, J. Ch, 281, where the Court 
was divided on the facts. 
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•land by tke diversion of watercourses appear to have been 
the chief species (o). In the modern authorities it includes 
all injuries to an owner or occupier in the enjoyment of the 
propert}' of which he is in possession, witliout regard to 
the quality of the tenure (p), Blackstone’s phrase is “ any- 
thing done to the hurt or annoyance of the land, tenements, 
or hereditaments of another that is, so done without 
any lav^ful ground of justification or excuse. The ways in 
which this may happen are indefinite in number, but fall 
for practical purposes into certain well recognized classes. 

Some acts are nuisances, according to the old authorities 
and the course of procedure on which they were founded, 
which involve such direct interference with the rights of a 
possessor as to be also trespasses, or hardly distinguishable 
from trespasses. A man shall have an assize of nuisance 
for building a house higher than his house, and so near 
his, that the rain which faUeth upon that house falleth upon 
' the plaintiff’s house ” (r). And it is an actionable nuisance 
if a tree ginwing on my land overhangs the public road or 
my neighbour’s land(s). In this class of cases nuisance 
means nothing more than encroachment on the legal powers 
and control of the public or of one’s neighbour. It is gene- 
rally, though not neceasafily (t), a, continuing , trespass, for 
which, however, in the days when forms of action were strict 
and a mistake in seeking the proper remedy was fatal, there 


Co) E. N. B, "Writ of Assize 
of Nuisance,” 183 I. sqq, 

(p) See per Jeseel M. E. in 
Jonej V. Chappell (1875) L. E. 
20 Eq. at p. 543. 

{ff) Comm. iii. 216. 

(}•) E. N. B. 184 D.; Penr*id- 
doclc*s ca. 5 Co. Eep. 100 b; Fay 
V. Prentice (18-45) 1 C. B, 828, 
14 L. J. C. E. 298, 68 E. E. 823, 
(s) Beat J. in Earl of Lonsdale 


V. Ndsm (1823) 2 B. & C. 302, 
311, 26 E. E. 363, 370; Smith v. 
amy [1904] 2 K. B. 448, 73 L. J. 
K. B. 894. 

(f.) Fay V. Prentice, mote (r) 
where the Court was astute to sup- 
port the declaration after verdict. 
The overhanging of branches, or 
growing of roots into a neighbour’s 
soil, is not a trespass, see p. 353, 
above. ; 
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■\vas a greater variety and choice of remedies than for 
ordinary trespasses. Therefore it is in such a case needless 
to inquire, except for the assessment of damages, whether 
there is anything like nuisance in the popular sense. Still 
there is a real distinction between trespass and nuisance 
even when they are combined: the cause of action in trespass 
is interference with the right of a possessor > while 

in nuisance it is the incoinmodity which is proved in fact 
to be the..,CQ3isequenoe, or is presumed by the law to be the 
natural and necessary consequence, of such interference: 
thus an overhanging roof or cornice is a nuisance to the 
land it overhangs because of the necessary tendency to 
discharge rain-v^ter upon it (w). 

■ Another kind of nuisance consists in obstructions of rights 
of way and other rights oyer the property of others. “ The 
parishioners may pull down a w^all which is set up to their 
nuisance in their ^vay to the church ” (aj). In modern times 
the most frequent and important examples of this class are ‘ 
cases of interference -with rights to light. Here the right 
itself is a right not of dominion, but of use; and there- 
fore no wrong is done {y) unless and until there is a sensible 
interference with its enjoyment, as Tve shall see hereafter. 
But there may be an actionable nuisance without any imme- 
diate harm or loss. It is enough that a legal right of use 
and enjoyment is interfered with by conduct w^hich, if 
persisted in without protest, would furnish evidence in 
derogation of the right itself (^)'. 

(u) Bitten- 8 ca. 9 Co. Rep. 53 h, (y) Otherwise as to public ways: 

(a?) P. N. B, 185 B. It is ac- see Turner v. lUngwood Highway 

tionable to create a permanent Board (1870) L. R. 9 Eq. 418. 

obstruction to an occupier's access (js) This is especially applicable 
from the adjacent highway to his where the right belongs to a class 
own outer wall: Cobh v. Saxhy of persons: Earrop v. Eirst (1868) 
[1914] 3 K. B. 822, 83 L. J. K. B. L. R. 4 Ex. 43, 38 L. J. Ex. 1. 
1817. 
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A third kind, and that ^vliich is most commonly spoken 
^of by the technical name, is the continuous doing of some- 
thing which interferes with another s health or comfort in 
the occupation of his property, such as carrying on a noisy 
or offensive trade. Continuity is a material factor: merely 
temporary inconvenience caused to a neighbour by the 
execution of lawful works in the ordinary user of land ’’ is 
not a nuisance (a). 

What amount of annoyance or inconvenience will amount 
to a nuisance in point of law cannot, by the nature of the 
question, be defined in precise terms (6). Attempts have 
been made to set more or less arbitrary limits to the 
jurisdiction of the Court, especially in cases of miscellaneous 
nuisance, as w’e may call them, but they have failed in 
every direction. Where nuisance is once proved, the de- 
fendant’s intention is not material; but a proved intention 
to annoy the plaintiff may be relevant to show that the 
•defendant is not using his property in an ordinary and 
legitimate way such as good neighbours mutually tolerate, 
and it will naturally set the Court against him in all matters 
of discretion (c). As to the several classes of facts usually 
considered in cases of nuisance: — 

(a) It is not necessary to constitute a private nuisance 
that the acts or state of things complained of should be 
noxious in the sense of being injurious to health. It is 
enough that there is a material interference with the 
ordinary comfort and convenience of life — “ the physical 
comfort of human existence ” — by an ordinary and reason- 

(a) Harrison v. Southwards tortious- nuisance, see Tod-Heatly 
Vamhall Water Co, [1891] 2 Ch. v. Benham (1888) 40 Oh. Div. 80, 
409, 60 L. J. Ch. 630. 58 L, J. Gh. 83. 

(5) As to the construction of (g) See Christie v. Havey [1893] 

nuisance” in a covenant, which 1 Ch. 316, 326,62 L. J. Oh. 439. 

it seems need not be confined to 
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able standard ((^) ; there must be something more than mere 
loss of amenity (e), but there need not be positive hurt or- 
disease. 


(b) In ascertaining whether the property of the plaintiff 
is in fact injured, or his comfort or convenience in fact 
materially interfered with, by an alleged nuisance, regard' 
isjiad to the .character neighbourhood and the pre- 

existing circumstances (/). But the fact that the plaintiff 
was already exposed to some inconvenience of the same kind 
win not of itself deprive him of his remedy". Even if there- 
was already a nuisance, or what would be a nuisance in a 
different kind of neighbourhood, that is not a reason why 
the defendant should set up an additional nuisance {g). • He' 
is not entitled to inflict on the jplaintiff a substantial amount 
of discomfort in excess of -what is already tolerated by local 
usage under the existing conditions (h). The fact that other- 
persons are wrong-doers in the like sort is no excuse for a 
wrong-doer. If it is said “ This is but one nuisance among 
many,’* the answer is that, if the others were away, this 
one remaining would clearly be a wrong; but a man cannoti 
be made a wrong-doer by the lawful acts of third persons,, 
and if it is not a wrong now, a prescriptive right to continue 
it in all events might be acquired under cover of the other 
nuisances: therefore it must be wrongful from the first (e). 


(d) Walter v. Selfe, 4 De G-. & 

Sm. *335, 321, 322, 20 L. J. Ch. 
433, 87 B. R. 393, affd. on appeal, 
19 L. T. 308, 87 E. R. 401 
(Knight Bruce V.-G. 1851); 

Crnm'p v. Lambert (1867) L. E. 
3 Eq. 409. 

(e) Salvin v. North JBrancepetJi 
Coal Co. (1874) L. R. 9 Ch. 705, 
44 L. J. Oh. 149; see judgment 
of James Jj. J., E. R. 9 Ch. at 
pp. 709, 710. 

(/) 8t. IIeUn*8 Smelting Co. v. 
Tipping (1865) 11 H. L. C. 642, 


35 L. J. Q. B. 66, 145 R. R. 348; 
Sturges v. Bridgman (1879) 11 Ch. 
Div. at p. 865. 

(^g') Walter v. Belfej note (d)* 
above. 

(7^) Ltmhmer v. PoJsue [1906] 1 
C}i. 234, 75 .L. J. Ch. 79, C. A. 

(*) Crossleg v. Light older (1867) 
L.'b. 2 Ch. 478, 36 L. J, Oh. 584. ’ 
The same point was (among others) 
decided many years earlier (1849) 
in Wood V. Waad, 3 Ex. 748, 18^ 
L, J. Ex. 305, 77 R. R. 809. 
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Neither does it make any difference that the very nuisance 
'complained of existed before the plaintiff became owner or 
occupier. It was at one time held that if a man came to 
the nuisance, as was said, he had no remedy (k); but this has 
long ceased to be law^ . as regards both the remedy by 
damages (Z) and the remedy hj injunction (??2). The de- 
fendant may in some cases justify by prescription, or the 
plaintiff be barred of the most effectual remedies by 
acquiescence. But these are distinct and special grounds 
of defence, and if relied on must be fully made out by 
appropriate proof. 

Further, the wrong and the right of action begin only 
w-hen the nuisance begins. Therefore if Peter has for many 
years carried on a noisy business on his own land, and his 
neighbour John makes a new building on his own adjoining 
land, in the occupation w'hereof he finds the noise, vibration, 
or the like, caused by Peter’s business to be a nuisance, 
Peter cannot justify continuing his operations as against 
John by showing that before John’s building was occupied 
John or his predecessors in title made no complaint (n). 

(c) Again, a nuisance is not justified by showing that 
the trade or occupation causing the annoyance is, apart from 
that annoyance, an iimocent or laudable one. “ The building 
of a lime-kiln is good and profitable; but if it be built so 
near a house that when it bums the smoke thereof enters 
into the house, so that none can dwell there, an action lies 
for it” (o). “A tandiquse is necessary, for all men wear 

(^) Blackstone ii. 403. same facts; Fleming v. Hislop 

(0 ^,g. St, JSeUn*s Smelting Co, (1886) 11 App, Ca. (Sc.) 686, 688, 
y. Tipping (1865) 11 H. L. C. 697. 

642, 35 L, J, Q. B. 66, 145 E. B. (;?) Stnrge^ v. Bridgman (1879) 
MB, 11 Ch. Div. 852, 48 L. J. Ch, 876.. 

(w) Tipping v. St, EeUn*s (o) Aldred'a ca^ (1610) 9 Co. 
Smelting Co. (1865) L. E. 1 Ch. Kep. 59 «. 

66, a suit for injunction on the 
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shoes; and nevertheless it may be pulled down if it be 
erected to the nuisance of another. In like manner of a 
glass-house; and they ought to be erected in places con- 
venient for them ” (p). So of a fried fish shop {q). So it 
is an actidhable nuisance to keep a pigstye so near my neigh- 
bour’s house as to make it unw^holesonie and unfit for habita- 
tion, though the keeping of swdne may be needful for the 
sustenance of man (r). ilerchants and tradesmen cannot 
load and unload their goods in a town without some tem- 
porary obstruction of the highway, but it is a nuisance if 
such use of the highway is so extensive and constant as to 
amount to an appropriation of the highway to the trader’s 
own purposes (s). 

(d) Where the nuisance complained of consists wdiolly or 
chiefly in damage to property, such damage must be ppved 
as is of appreciable magnitude and apparent to persons of 
common intelligence; not something discoverable only by 
scientific tests (#). And acts in themselves lawful and in- 
noxious do not become a nuisance merely because' they make 
a neighbouring house or room ,^01; carrying , on. so 

pa xt i c ular imiuafoy , without interfering ■ndth the ordinary 
enjoyment of life (w). But w’here material damage in this 


(/;) Jones v. PoweU, Palm. 539, 
approved and explained by Ex. Ch. 
In Bam ford v. Turnley (1862) 3 B. 
& S. 66, 31 L. J. Q. B. 286, 129 
R. R. 234. As to convenient,” 
see next paragraph. 

(<?) Adams v. Ussell [1913] 1 
Oh. 269, 82 L. J. Ch. 157 ‘ 

(i*) Aldred's ea. note (o). Cp. 
Broder v. SaiUard (1876) 2 Ch. D. 
692, 701 (Jessel H. R.), 45 L. J. 
Ch. 414, followed in Beinhardt v. 
^Meniasti (1889) 42 Ch. D. 685, 58 
L. J. Ch. 787, which was also in- 
tended to follow Bamford v. Turn'* 


ley (note (??)) and not to lay down 
anything new, see v. Cole ^ 
Son [1901] 1 Ch. 205, 70 L. J. Ch. 
348. 

(a) A.-&. V. Brighton and Kov& 
Co-op. Supply Association [1900] 
1 Ch. 276, 69 L. J. Ch. 204, 0. A. 

(f) Salviii V. North Braneepeth 
Coal Co. (1874) L. R. 9 Ch. 705, 
44 L. J Ch. 149. 

(ni) llohimon v. Kilvert (1889) 
41 Ch. Div. 88, 58 L. J. Ch. 392; 
JCarren v. Broicn [1900] 2 Q. B, 
722, 69 L. J. Q. B. 842, judgment 
of Wright J, reversed in C. A. 
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sense is. proved, or material discomfort according to a sober 
and reasonable standard of comfort, it is no answer to say 
that the offending work or manufacture is carried on at a 
place in itself proper and convenient for the purpose. A 
right to do something that otherwise would be a nuisance 
may be established by prescription, but nothing less will 
serve. Or in other words a place is not in the sense of the 
law convenient for me to bum biucks in, or smelt copper, 
or carry on chemical works, if that use of the place is con- 
venient to myself but creates a nuisance to my neighbour (cr). 


(e) No particular combination of sources of annoyance 
is necessary to constitute a nuisance, nor are the possible 
sources of annoyance exhaustively defined by any rule of 
law. ‘‘ Smoke, unaccompanied with noise or noxious vapour, 
noise alone, offensive vapours alone, although not injurious 
to health, may severally constitute a nuisance to the owner 
of adjoining or neighbouring property {y ) . The persistent 
ringing and tolling of large bells {z), the loud music, shout- 
ing, and other noises attending the performances of a 


[1902] 1 K. B. 15, 71 L. J. K. B. 
12, but ill effect restored by the 
House of Lords in Colls v. Home 
and Colonial Stores [IQCl] A. C. 
179, 73 L. J. Ch. 484. The ordi- 
nary enjoyment of life, however, 
seems to include the maintenance 
of a due temperature in one’s wine 
cellar: Reinhardt v. Mentasti 
(1889) 42 Ch. D. 685, 58 L. J. Ch. 
787. 

(jt) Si. Helen’s Smelting Vo, v. 
Ti'pping (1865) 11 H, L. C. 642, 
35 L. J. Q. B. 66, Big-elow L. C, 
454, 145 R. R. 348; Ram ford v, 
Titrnleg (1862) Ex. Qh. 3 B. & S, 
66, 31 L. J. Q. B. 286, 129 R. R. 
234; Cavey v. LedMtter (1862-3) 
13 C. B. N. S. 470, 32 L. J. C. P. 


104, 134 R. R. 610. These autho- 
rities overrule Hole v. Barlovr 
(1858) 4 G. B. N. S. 334, 27 L. J. 
C. P. 207: see ShoUs Iron Co, v. 
Inglis (1882) 7 App. Ca. (Se.) at 
p. 528. 

(y) Romilly M* R., Crump v. 
Lambert (1867) L. R. 3 Eq. air 
p. 412. 

(z) Soltau v. Le Held (1851) 2 
Sim. N. S. 133, 89 R. R. 245. 
The bells belonged to a Roman 
Catholic church: the judgment 
points out (at p. 160) that such a. 
building is not a church in the eye 
of the law, and cannot claim the 
same privileges as a parish church, 
in respect of bell-ringing. 
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circus (a), the collection of a crowd of disorderly people by 
a noisy entertainment of music and fireworks (6), to the grave 
annoyance of dwellers in the neighbourhood, have all been 
held to be nuisances and restrained by the authority of the 
Court. The use of a dwelling-house in a street of dwelling- 
houses, in an ordinary and accustomed manner, is not a 
nuisance though it may produce more or less noise and incon- 
venience to a neighbour. But the conversion of part of a 
house to an unusual purpose, or the simple maintenance of 
an arrangement which offends neighbours by noise or 
otherwise to an unusual and excessive extent, may be an 
actionable nuisance. ]Many houses have stables attached to 
them, but the man who turns the whole ground floor of a 
London house into a stable, or otherwise keeps a stable so near 
a neighbour’s Kving rooms that the inhabitants are disturbed 
all night (even though he has done nothing beyond using 
the arrangements of the house as he found them), does so 
at his own risk (c). 

“ In making out a case of nuisance of this character, there 
are al^v^ys two things to be considered, the right of the 
plaintiS, and the right of the defendant. If the houses 
adjoining each other are so built that from the commence- 
ment of their existence it is manifest that each adjoining 
inhabitant was intended to enjoy his own property for the 
ordinary purposes for which it and all the different parts 
of it were constructed, then so long as the house is so used! 


(d) Inchbald v. Barrington 
(1869) L. K. 4 Ch. 388: the circus 
was eighty-five yards from the 
plaintiff’s house, and “throughout 
the performance there was music, 
including a trombone and other 
wind instruments and a violoncello, 
and great noi-e, with shouting and 
cracking of whips.” 

(^>) Wather v. Brexvster (1867)' 
P. — 


L. E. 5 Eq. 24, 37 L. J. Ch. 33. 
It was not decided whether the 
noise would alone have been a nui- 
sance, but Wickens V.-C. strongly 
inclined to think it would, see 
L. E. 5 Eq. at p. 34. 

(c) Ball V. Raif (1873) L. E. 
8 Ch. 467 : Broder v. SaUIard 
(1876) 2 Ch. D. 692, 45 L. J. Ch. 
414, 


27 
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there is nothing that can be regarded in law as a nuisance 
which the other party has a right to prevent. But, on the 
other hand, if either party turns his house, or any portion of 
it, to unusual purposes in such a manner as to produce a 
substantial injury to his neighbour, it appears to me that 
tliat is not according to principle or authority a reasonable 
use of his owm property; and his neighbour, showing 
substantial injury, is entitled to protection 

(f ) Where a distinct private right is infringed, though 
it be only a right enjoyed in common wdth other persons, 
it is immaterial that the plaintiff suffered no specific 
injury beyond those other persons, or no specific injury at 
all. Thus any one commoner can sue a stranger who lets his 
cattle depasture the common (e); and any one of a number 
of inhabitants entitled by local custom to a particular water 
supply can sue a neighbour who obstructs that supply (/). 
It should seem from the ratio decidendi of the House of 
Lords in Lyon v. Fishmongers' Company {g) that the rights 
of access to a highway or a navigable river incident to the 
occupation of tenements thereto adjacent are private rights 
within the meaning of this rule (Ji), 

(g) A cause of action for nuisance may be created by \ 
independent acts of different persons, though the acts of , 
any one of those persons would not amount to a nuisance.' 
“ Suppose one person, l^ves a wheelbarrowr standing on a 
w^ay, that may cause no appreciable inconvenience, but if 
a hundred do so, that may cause a serious inconveniencie, 
w^hich a perso-n entitled to the use of the w’ay has a right to 


{d) Lord Selborne L. C., L. B. 
S Oh. at p. 469. 

(<?) Notes to Mellor v. Spate^ 
man, 1 Wms. Saund. 626. 

(/) Ilarrop v. Eir&t (1868) L. B. 


4 Ex. 43, 38 L. J. Ex. 1. 

1 App. Ca. 662. 

(A) Fritz V. Jlobson (1880) 14 
Ch. D. 542, 49 L. J. Oh. 321, 
supra, pp. 408, 409. 
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prevent; and it is no defence to any one person among the 
hundred to say that what he does causes of itself no. damage 
to the complainant ” (i). But this does not mean that a 
plaintiff may make two or more independent wrong-doers . 
co-defendants in a single action for damages, whatever the 
rule may be where only an injunction is claimed (&). 

Those who create a nuisance by their own acts ai*e none i 
the less Kable because the nuisance would have been obviated 
•or removed if other parties, such as local authorities, had 
thought fit to exercise their powers in that behalf (Z) . 

A species of nuisance which has become prominent 
in modem law, by reason of the increased closeness and 
height of buildings in towns, is the obstruction of light: 
•often the phrase ‘‘ light and air ” is used, but the addition 
is useless if not misleading, inasmuch as a right to the 
access of air over a neighbour’s land (otherwise than in 
some definite direction to some particular place) {m) is hot 
hnown to the law as a subject of property (ri). 


(/) Thorpo V. Britmfift (1873) 
L. K. 8 Oh. 650, 656, per James 
L. J., followed by Chitty J. in 
Zambton v, MelUsh [1894] 3 Ch. 
163, 63 L. J. Ch. 929 (a case of 
nuisance by noise). 

(7tf) Sadler v. G, W. B. Co. 
[1895] 2 Q. B. 688, 65 L. J. Q. B. 
.26, affirmed in H. L. [1896] A. 0. 
450, 65 L. J. Q. B. 462. Qu, as 
-to the rule in Scottish procedure, 
per Lord Shand [1896] A. G. at 
j>. 455. 

(1) Ogeton v, Aberdeen Bistrict 
Tramwagn Co, [1897] A. C. 110. 

(»?) Chasieg v. Achland [1895] 
2 Oh. 389. 64 L. J. Q. B. 523, 
0. A., may probably be taken as 
correctly stating the general law 

27 


to this extent, though the House of 
Lords was prepared to reverse the 
decision on the somewhat peculiar 
facts of the case. After argument 
in H. L. the parties cam© to terms 
and the appeal was withdrawn by 
consent, [1897] A. 0. 155. 

(w) City of London Brewery Co. 
V. Tennant (1873) L. R. 9 Ch. at 
p. 221; Webb v. Bird (1862) Ex. 
Ch. 13 C. B. N. S. 841, 31 L. J. 
0. P. 335, 134 R. R. 756; Bryant 
V. Lefever (1879) 4 C. P. Div. 172, 
especially per Cotton L. J. at 
p. 180, 48 L. J. Oh. 380; Harris 
V. Be Binna (1886) 33 Oh. Div, 
238, per Chitty J. at p. 250, and 
Cotton L. J. at p. 259. As to im- 
plied grant of such rights by an 
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It seems proper (though at the risk of digressing from 
the law of Torts into the law of Easements) to state here 
the rules on this head as settled by the decisions of the 
last forty years or thereabouts. 

The right to light, to begin with, is not a natural right 
incident to the ownership of w^indows, but an easement to 
which title must be shown by grant (o), express or implied, 
or by prescription at common law, or under the Prescription 
Act. The Prescription Act has not altered the nature or 
extent of the right, but has only provided a new mode of 
acquiring and claiming it (p), without taking away any 
mode which existed at common law (g). The right can be 
claimed only in respect of a building; the use of an open 
piece of ground for a purpose requiring light will not create 
an easement against an adjacent o'wner(r). It cannot be 


adjacent owner, Cable v. Bryant 
[1908] 1 Ch. 259, 77 L. J. Ch) 78. 
A personal right to access of air 
can of course be created as between 
parties, if they choose, by way of 
covenant. 

(o) Notwithstanding the doubts 
expressed by Littledale J*. in 
Moare v. Ba^wBon (1824) 3 B. & 
C, at p. 340, 27 E. E. 382; see per 
Lord Selborne, Dalton v. Angus 
(1881) 6 App. Ca. at p. 794, and 
Lord Blackburn, ib. 823, and the 
judgments and opinions in that 
ease passim as to the peculiar char- 
acter of negative easements. The 
doctrine of ancient lights is not 
received in xinierica, and ■’‘is abso- 
lutely repugnant to the law of 
Scotland”; (1912) S. C. 909— 10. 

{p) Kelh V. Pearson (1871) L. E. 
6 Ch. at pp. 811, 813, cf. L. E. 9 
Ch. 219, approved in. H. L., Colls 
V. Dome and Colonial Stores 
[1904] A. 0. 179, 73 L. J. Ch. 484. 


As to the acquirement of right to 
light as between different lessees 
under a common lessor, Fear v. , 
Morgan [1906] 2 Ch. 406, 75 L. J. 
Ch. 787, C. A. A.s to persistence 
of the easement notwithstanding 
unity of estate where there is no 
unity of possession and enjoyment, 
JRiohardson v. Graham [1908] 1 

K. B. 39, 77 L. J. K. B. 27, C. A. 
As to the necessity of continuous 
enjoyment ‘‘ next before ” action, 
Hyman v. Van den Bergh [1907] 

2 Oh. 516, 76 L. J. Ch. 554, in 
C. A, [1908] 1 Oh. 167. 

{q) Aynsley v. Glover (1875) 

L. . E. 10 Oh. 283, 44 L. J. Ch. 
623. Since the Prescription Act, 
however, the formerly accustomed 
method of claiming under the tie-- 
tion of a lost grant can be seldom,, 
if ever, useful: see Hyman V. Van 
den Bergh, last note. 

(r) See Potts v. Smith (1868) 

L. E. 6 Eq. 311, 318, 38 L. L. 
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claimed in respect of light passing through a doorway or 
other opening not primarily intended to admit light (s). 

Assuming the right to be established, there is a wrongful 
disturbance if the building in respect of which it exists 
is so far deprived of access of light as to render it materially 
less fit for comfortable or beneficial use or enjoyment in its 
existing condition; if a dwelling-house, for ordinary habita- 
tion; if a warehouse or shop, for the conduct of business (#). 
The action is for nuisance and not for the infringement of 
a right to a specific quantity of light. ‘‘ There must be 
a substantial privation of light, sufScient to render the 
occupation of the house uncomfortable, and to prevent the 
plaintiff from carrying on his accustomed business ... on 
the premises, as beneficially as he had formerly done '' (u). 

Decisions and dicta which laid down, or seemed to lay 
down, that the right acquired is to all the light, or what 
has been called an average maximum of the light, coming 
through a particular window, are now not to be relied 
on (v). It seems that a right to a special or extraordinary 


Ch. 58. As to what is a building 
witliiu the Act, Clifford v. Molt 
[1899] 1 Ch. 698, 68 L. J. Ch. 332. 

(s) Zevet Y. Gas Light f Coke 
Co. [1919] 1 Ch. 24, 88 L. J. Ch. 
12 . 

(i) Eelk V. Pear&cyn (1871) L. R. 
6 cL 809, 811; Citi/ of London 
Brexoenj Co. v. Tennant (1873) 
L. R. 9 Ch. at p. 216, 43 L. J. Oh. 
457; Colls v. Kome and Colonial 
Stores [1904] A. 0. 179, 73 L. J. 
Ch. 484, H. L., reversing s. o, in 
C. A. [1902] 1 Ch. 302, 71 L. J, 
Ch. 146. 

(ji) Ruling of Best 0. J. in Each 
V. Stacey (1826) 2 0. & P. 465, 31 
R. R. 679, approved in H. L, in 
Collars Case (last note). 


(t’) Such are Scott v. Pa'pe 
(1886) 31 Ch. Div. 554, 55 L. J. 
Ch. 246; Lazarus v. Artistic Photo- 
graphic Co. [1897] 2 Ch. 214, 66 
L. J. Ch. 622; Warren v. Brown 
[1902] 1 K. B. 15, 71 L. J. K. B. 
12, and, it seems, Moore v. Sail 
(1878) 3 Q. B. D. 178, 47 L. J. 
Q. B. 334. We may not now talk 
of a quasi-property in “ cones ” or 
"pencils” of light: Lavis v. Maf*- 
rable [1913] 2 Ch. 421, 82 L. J. 
C3i. 510. Yates v. Lack (1866) 
L. R. 1 Ch. 295, is good law, but 
the form of injunction there given 
has been too slavishly followed, 
and the head-note seems too wide. 
Lanfmnchi v. Mackenzie (1867) 
L. R. 4 Eq. 421, 36 L. J. Ch. 518, 
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amount of light cannot be acquired under the Prescription 
Act by 20 years’ user even with knowledge on the part of 
the servient tenement (x). 

At one time it was supposed, by analogy to a regulation 
in one of the Metropolitan Local Management Acts as to 
the proportion between the height of new buildings and the 
width of streets (y), that a building did not constitute a 
material obstruction in the eye of the law, or at least was 
presumed not to be such, if its elevation subtended an angle 
not exceeding 45° at the base of the light alleged to be 
obstructed, or as it was sometimes put, left 45° of light to 
the plaintiff. The supposed rule was repudiated long ago 
by the Court of Appeal (r). But the statutory regulation, 
though it does not afford a fixed rule for dealing with private 
titles, may be used as a rough working test (a ) . 

An existing right to light is not lost by enlarging, re- 
building, or altering (&) the windows for which access of 


is relieved from the criticisms 
passed on it in judgments now 
disapproved. Se2 CoJhs v. Home 
Coiortrtl Sfo,'PS [1904] A. C. 
179, 73 L. J. Ch. 484, which is 
now the leading case on the right 
to light. As to the application 
of the principles there laid down, 
JoUi/ V. Kiue [1907] A. C. 1, 70 
L. J. Ch. 1, further explained in 
Paul V. Jiohson [1914] 41 Ind. 
App. 180; Liichfield-Speee v. 
Queen Ajine's Gate Syndicate 
[1919] 1 Ch. 407, 88 L. J. Ch. 
137 (jurisdiction to restrain threat- 
ened obstruetion not abrogated). 
As to the measure of damages 
where the plaintiff occupi^ a con- 
tinuous building site, Griffith v. 
liiehard Chuj cmd Sons [1912] 1 
Ch. 291. 


(x) Ambler v. Gordon [1905] 1 

K. B. 417, 74 L. J. IC. B. 185. 

(//) 25 & 26 Viet. c. 102, s. 85. 
(2:) Parker v. Pirsi Avenue 

Hotel Co. (1883) 24 Cli. Div. 282; 
Ecclesiastical Commisslo-ners v. 
Kino (1880) 14 Ch. Div. 213, 49 

L. J. Ch. 529. 

{a) Judgment of Lord Davey in 
CoUs's Case. 

(&) Tabling v. Jones (I860) 11 
H. L. C. 290, 34 L. J. C. P. 
342, 145 R. B. 192; Aynsley v. 
Glover (1874-5) L. B. 18 Eq. 644, 
43 L. J. Ch. 777, L. B. 10 Oh. 
283, 44 L. J. Ch. 523; Ecolesia^s- 
tical Comynissioners v. Kino (1880) 
14 Ch. Div. 213; Gremwood v. 
Hornsey (1886) 33 Ch. D. 471, 
55 L. J. Ch. 917. It is not neces- 
sary to prove an intention of pre- 
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light is claimed. So long as the ancient lights, or a sub- 
stantial part thereof (c), remain substantially capable of 
continuous enjoyment (fZ), so long the existing right con- 
tinues and is protected by the same remedies (e). And an 
existing right to light is not lost by interruption which is 
not continuous in time and quantity but temporary and of 
fluctuating amount (/). 

It makes no difference that the owner of a servient tene- 
ment may, by the situation and arrangement of the buildings, 
be unable to prevent a right being acquired in respect of 
the new light otherwise than by obstructing the old light 
also (g). For there is no such thing as a specific right to 
obstruct new lights. A man may build on his own land, 
and he may build so as to darken any light which is not 
ancient (as on the other band it is undoubted law that his 


0 erving the ancient lights; Smith 
V. Baxter [1900] 2 Ch. 138, 69 
L. J. Ch. 437. 

{<:'} 'Neimon v. Be‘tider (1884) 27 
Oh. Div, 43, 61. It is not neces- 
sary that the " structural identity ” 
of the old windows should be pre- 
eerved; National Brovincial Plate 
0J<ass Insurance Co, v. Prudential 
Assurance Co, (1877) 6 Oh. I>. 757, 
46 L. J. Ch. 871; Andrews v. 
Waite [1907] 2 Ch. 500, showing 
also that the same principles apply 
to alterations during the currency 
of the statutory period for acquii*- 
ing the right. But there must at 
all events be a definite mode of 
access: Earns v. Be Pinna (1886) 
33 Ch. Diy. 238, 56 L. J. Ch. 344. 

{d) The alteration or rebuilding 
must be continuous enough to show 
that the right is not abandoned ; see 
Moore v. Rawson (1824) 3 B. & C. 
332, 27 R. R. 375. All the local 
circumstances will be considered: 


Bullets V. BicTcinson (1885) 29 Ch. 
B. 155, 54 L. J. Ch. 776. There 
must he some specific identification 
of the old light as coincident with 
the new: Pendarves v, Monro 
[1892] 1 Ch. 611, 61 L. J. Oh. 494. 

(e) Slaighf v. Burn (1869) L. R. 
5 Ch. per Giffard L. J. at p. 167. 
But only the existing right: an 
obstruction that would not have 
been actionable before the altera- 
tions does not become so after- 
wards because they have made it 
more inconvenient: AnJcerson v. 
Connelly [1907] 1 Oh. 678, 76 
L. J. Ch. 402, O. A. See further 
W, E, Bailey % Son v. Eolborn 
and Frascati [1914] 1 Ch. 598, 83 
L. J. Ch. 515. 

(/) Presland v. Binabam. 0889) 
41 Ch. Div. 268. 

(jg) Tapling v. Jon&i (1865) 11 
H. D. C. 290, 34 L. J. C. P. 342, 
145 R. R. 192. 
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neighbour may open lights overlooking his land), but he 
must do it so as not to interfere with lights in respect of 
which a right has been acquired. 

Disturbing the private franchise of a market or a ferry 
is commonly reckoned a species of nuisance in our books {h). 
But this classification seems rather to depend on accidents 
of procedure than on any substantial resemblance betvreen 
interference with peculiar rights of this kind and such in- 
juries to the enjoyment of common rights of property as 
we have been considering. The quasi-proprietary right to 
a market or ferry is of such a nature that the kind of dis- 
turbance called nuisance ” in the old books is the only way 
in 'which it can be violated at all. If disturbing a market 
is a nuisance, an infringement of copyright must be a 
nuisance too, unless the term is to be conventionally restricted 
to the violation of rights not depending on any statute. 

The remedies for nuisance are threefold: abatement, 
damages, and injunction: of which the first is by the act 
of the party aggrieved, the others by... process of la-w. 
Damages are recoverable in all cases where nuisance is 
proved, but in many cases are not an adequate remedy.- 
The more stringent remedy by injilnction is available in 
such cases, and often takes the place of abatement -where 
that would be too hazardous a proceeding. 

The abatement of obstructions to highways, and the like, 
is stiU of importance as a means of asserting public rights. 
Private rights which tend to the benefit of the public, or 
a considerable class of persons, such as rights of common, 
have also been successfully maintained in the same manner, 
though not without the addition of judicial proceedings (i). 

(h') Blaokst. Comm. iii. 218. (1869; L. R. 9 Eq. 241 (tto case of 

(0 Smith V. JSarl JBrownlow Berkhamsted Common): Williams 
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It is decided that not only T\'alls, fences, and such like 
encroachments which obstruct rights of common may be 
removed, but a house TVTongf uUy built on a common may be 
puUed dowTi by a commoner if it is not removed after 
notice (Jc) within a reasonable time (Z). 

If another man’s tree overhangs my land, I may lawfully 
branches (m ) ; and in these cases where 
the nuisance . is.in^the.natur^^ of a trespass, and can be .abated 
without entering on. awther’s land, the wrong-doer is not 
entitled to notice (n). But if the nuisance is on the wTong- 
doer’s own tenement, he ought first to be warned and required 
to abate it himself (o). After notice and refusal, entry on 
the land to abate the nuisance may be justified; but it is 
a hazardous course at best for a man thus to take the law 
into his owu hands, and in modern times it can seldom, if 
ever, bo advisable. 


In the ease of abating nuisances to a right of common, 
noticie-.i&.mot. strictly necessary unless the encroachment is 


on Rights of Common, 135. Merely 
partial exclusion from rights of 
common does not justify abate- 
ment: Hope V. Osborne [1913] 2 
Ch. 349, 82 L. J, Ch. 457. 

(A’) Pulling down the house with- 
out notice while there are people in 
it is a trespass: F err if v, Fitzhowe 
(1845) 8 Q. B, 757, 15 L. J. Q. B. 
239; 70 R. R. 626; Jones v. Jones 
(1862) 3 H. & C. 1, 31 L. J. Ex. 
506; following Perry v. Fitzhowe 
with some doubt. The case of a 
man pulling down buildings 
wrongfully erected on his own land 
is different: ib.; Purling v. Head 
(1850) 11 Q. B. 904, 19 L. J. 
Q. B. 291, 75 R. R. 662. 

(7) Ha'eies v. Willums (1851) 16 
Q. B. 546, 20 L. J. Q. B. 330; cp. 


Lane v. Causey [1891] 3 Ch. 411. 

(w) H orris v. Baher, 1 Rollers 
Rep. 393, per Croke; Lonsdale v. 
Helson (1823) 2 B. & O. 311, 26 
R. R. 370, per Best J. 

(;^) Lemmon v. Webb [1894] 3 
Ch. 1, 63 E. J. Ch. 570. The over- 
hanging of branches is not an 
actual trespass, per Lindley L. J. 
[1894] 3 Ch. at p. 11. It is a 
wise precaution to give notice, per 
Lopes and Kay L. JJ. The deci- 
sion of the C. A. was affirmed in 
H. L. [1895] A. 0. 1, 64 L. J. Oh. 
205. 

(o) This has always been under- 
stood to be the law, and seems to 
follow a fortiori from the doctrine 
of Perry v. Fitzhowe, note (^t). 
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a dwelling-lio.use in actual occupation; but if there is a 
question of right to be tried, the more reasonable course is 
to give notice (p). The same rule seems on principle to 
be applicable to the obstruction of a right of way. As to 
the extent of the right, “ where a fence has been erected 
upon a common inclosing and separating parts of that 
common from the residue, and thereby interfering with the 
rights of the commoners, the latter are not by law restrained 
in the exercise of those rights to pulling down so much of 
that fence as it may be necessary for them to remove for 
the purpose of enabling their cattle to enter and feed u]3onJ 
the residue of the common, but they are entitled to considei: 
the whole of that fence so erected upon the common a nui- 
sance, and to remove it accordingly” (g). A public local 
authority having the soil of a highway or the like vested 
in it by statute has as incident to its estate the common- 
law rights of an individual owner to remove obstructions 
or encroachments, and the existence of special statutory 
powers, if any, does not derogate from those rights (r). 

It is doubtful whether there is any private right to 
abate a nuisance consisting only in omission except where 
the person aggrieved can do it without leaving his own 
tenement in respect of which he suffers, and perhaps except 
in cases of urgency such as to make the act necessary for 
the immediate safety of life or property. It is more than 
doubtful whether such a right, if it exists, can justify enter- 
ing on land for the purpose of constructing permanent 


(jp) Per James L, J,, Commis- 
sioners oj Sewers v. G-lasse (1872) 
If. E. 7 Ch, at p, 464. 

(q) Bayley J. in Arlett v. £Uis 
(1827) 7 B. & 0. 346, 362, 31 E. E. 
214, 219, and earlier authorities 
there cited. The first is 15 Hen. 


TII. 10, pi. 18. There is a diver- 
sity where the fence preventing 
access to the common is not on the 
common itself; ibid. 

(r) Heynolds v. Urban l>istrict 
Council of Fresteign [1896] 1 Q. B. 
604, 6o L. J. Q. B. 400. 
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works (s) . ‘ 'Nuisances by an act of commission are committed 
in defiance of those whom such nuisances injure, and the 
injured party may abate them without notice to the person 
who committed them; but there is no decided case which 
sanctions the abatement by an individual of nuisances from 
omission, except that of cutting the branches of trees which 
overhang a public road, or the private property of the person 
wdio cuts them. . . . The security of lives and property 
may sometimes require so speedy a remedy as not to aUbw* 
time to call on the person on w^hose property the mischief 
has arisen to remedy it. In such cases an individual would 
be justified in abating a nuisance from omission without 
notice. In all other eases of such nuisances persons should 
not take the law into their own hands, but f ollow^ the advice 
of Lord Hale and appeal to a court of justice ” (t). 

In every case the party taking on himself to abate a 
nuisance must avoid doing any unnecessary damage, as is 
shown by the old form of pleading in justification. Thus 
it is lawful to remove a gate or barrier which obstructs a" 
right of way, but not to break or deface it beyond what is • 
necessary for the purpose of removing it. And where a 
structui^e, say a dam or weir across a stream, is in paitt 
lawful and in part unlawful, a party abating that which 
is unlax^’ful cannot justify interference wdth the rest. Hef 
must distinguish them at his peril (m). But this does not 
miean that the wrong-doer is always entitled to have a 
nuisance abated in the manner most convenient to himself. 
The convenience of innocent third persons or of the public ^ 
may also be in question. And the abator cannot justify 
doing harm to innocent persons which he might have avoided. 

(s) Camphell JDavys v. Lloyd v. Isel&on (1823) 2 B. & 0. at p. 
[1901] 2 Ch. 518, 70 L. J. Ch. 311, 26 R. E. 370. 

714, O. A. («) Qreendade v. Malliday 

(t) Best J. in of LonsdaU (1830) 6 Bing. 379, 53 R. R. 241. 
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In such a case, therefore, it may be necessary and proper 
“ to* abate the nuisance in a manner more onerous to the 
T\Tong-doer '' (.r). Practically the remedy of abatement is 
now in use only as to rights of common (as we have already 
hinted), rights of way, and sometimes fights of w^ater; and 
even in those cases it ought never to be used without good 
advisement. 

Formerly there were j^rocesses of judicial abatement 
■available for freeholders under the writ Quod permittat and 
the assize of nuisance (y). But these were cumbrous and 
tedious remedies, and, like the other forms of real action, 
were obsolete in practice long before they were finally 
abolished (z), the remedies by action on the case at law and 
by injunction in the Court of Chancery having superseded 
them. 

There is not much to be said of the remedy in damages 
as applicable to tins particular class of wrongs. Persistence 
in a proved nuisance is stated to be a just cause for giving 
•exemplary damages (a). There is a place for nominal 
damages in cases where the nuisance consists merely in the 
obstruction of a right of legal enjoyment, such as a right 
of common, which does not cause any specific harm .or loss 
to the plaintiff. At common law damages could not be 
■awarded for any injury received from the continuance of a 
nuisance since the commencement of the action; for this 
was a nevr cause of action for which damages might be 
iseparately recovered. But under the present procedure 
damages in respect of any continuing cause of action are 
assessed doTvm to the date of the assessment (b). 

(d’O Hoberfs v. J^ose (186d) Ex. (3) See note (A) to PenruddocJk's 
'Cli. L. R. 1 Ex. 82, 89, 143 R. R. ca. 5 Co. Rep. 100 b, in ed. Thomas 
51G. & Eraser, 1826. 

0 /) 124 H., 183 I. ; (a) Blackst. Comm. Hi. 220. 

Patents ea. 9 Co. Rep. 55 (b') Ruies of the Supreme Court, 

Blackst. Comm, iii. 221. 1SS3, Ord. 36, r. 58 (no. 4S2). 
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The most efHcient and flexible remedy is that of injunc- 
tion. Under this form the Court can prevent that from 
being done which, if done, would cause a nuisance; it can 
command the destruction of buildings (c) or the cessation 
of works (d) which violate a neighbour's rights; where there 
is a disputed question of right between the parties, it can 
suspend the operations complained of until that question 
is finally decided (e): and its orders may be either absolute 


This does not affect the general 
principles of law as to continuing- 
injury, see JenTcs v. Vucoimt 
CHrden [1897] 1 Ch. 694, 66 L. J. 
Ch. 338. The like power had 
already been exercised by tho.iCourt 
(see Frits v. Ilohson (18S0) 14 Ch- 
U. 542, 557) when damages were 
given in addition to or in substitu- 
tion for an injunction under Lord 
Cairns’ Act, 21 & 22 Viet. c. 27. 
This Act is now repealed by the 
Statute Law Eevision and Civil 
Procedure Act, 1883, 46 & 47 Viet, 
e. 49, but the power conferred by it 
still exists (whether by force of 
the Judicature Acts or - of the 
saving clause in the Act of 1883), 
and is applicable in such actions as 
formerly would have bceii Chan- 
cery suits for an injunction; and 
the result may be to dispense 
with statutory requirements as to 
notice of action, &c. which would 
not have applied to such suits: 
Chapman v. Auckland Union 
(1839) 23 Q. B. Div. 294, 299, 300, 
53 L. J. Q. B. 504. See per Bag- 
gallay L. J. in Sayers v. Collier 
(1884) 28 Ch. Div. 103, 107, com- 
mented on in Re R. [1906] 1 Ch. 
at pp. 735, 739. The Act did not 
confer any power to give damages 
wiiere no actionable wrong had 
been done, in a case of merely 


threateiied injury: Dreyfus 
Peruvian Guano Co, (1889) 43 
Ch. Div. 316, 333, 342. Nor does 
the juiisdiction to award damages- 
imply discretion to refuse an in- 
junction in eases, especially of 
continuing nuisance, whore the 
plaintiff i^ entitled to that remedy 
under the settled principle?, of 
equity: Shelf er v. City of London 
Electric Lightinff Co, (No*. 1) 
[1895] 1 Ch. 287, 64 L. J. Ch. 210,. 
C. A. 

(c) E,g, Kelk v. Pearson (1871) 
L. B. 6 Ch. 809. The order of 
the Court is now expressed in 
direct affirmative terms; Jackson v,. 
Sonnandy Brick Co, [1899] 1 Ch. 
438, 68 L. J. Ch. 407, O. A., see 
reporter’s note [1899] 1 Ch. ah 
p. 439. 

UV) The form of order does not 
go to prohibit the carrying on of 
such and such operations abso- 
lutely, but so as to cause a 
nuisance to the plaintiff,” or like- 
words: see Lingivood v. Stoic- 
market Co. (1865) L. E. 1 Lq., 
77, 336, and other preeedeni.s in 
Seton, Pt. H. ch. 5, s. 5; cp. 
Fle niug v. liUlop (1886) 11 App.. 
Ca. (Sc.) 686. 

(e) Even a mandatory injunc- 
tion may bo granted, in an extreme- 
ease. at an interlocutory stages 
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or conditional upon the fulfilment by either or both of the 
parties of such undertakings as appear just in the particular 
ease (/). 

It is a matter of common learning and practice that an 
injunction is not, like damages, a remedy (as it is said) 
ex debito iiistitiae. Whether it shall be granted or not in 
a given case is in the judicial discretion of the Court, nov? 
guided by principles which have become pretty well settled. 
In order to obtain an injunction it must be shown that the 
injury complained of as present or impending is such as by 
the reason of its gravity, or its permanent character, or 
both, cannot be adequately compensated in damages (^r). 
The injury must be either irreparable or continuous (/t) ; 
but it need not include personal annoyance to an occupier (i). 
This remedy is therefore not appropriate for damage which 
is in its nature temporary and intermittent (&), or is acci- 
dental and occasional (Z), or for an interference with legal 
rights which is trifling in amount and effect (w). But the 


vhere, after notice of motion, and 
before the hearings, the defendant 
bad rapidly run up the wall com- 
plained of, he was ordered to puU 
it down without regard 'to the. 
.general merits: Daniel v. Ferguson 
[1891] 2 Ch. 27, C. A. 

(/) Thus where the complaint 
was of special damage or danger 
from something alleged to be a 
public nuisance, an interlocutory 
injunction has been granted on 
the terms of the plaintiff bring- 
ing an indictment: Deplnirn v. 
Lordan (1865) 2 H. & M. 815, 
:352, 34 L. J. Ch. 293, 144 R. R. 
169. 

C^) CooTce V. ForbeSf L. R. 5 Eq. 
166, 173 (Wood V.-C. 1867); A.-G. 
V, Sheffield, Co, (note (X*), 
n)elow). 


(^) Wood L. 5., L. R. 4 Ch. 
at p. 81. 

(i) Wood V. Conway Corporation 
[1914] 2 Ch. 47, 83 L. J. Oh. 
498, C. A. 

(Jd) A.-G, V. Sheffield Gas Con- 
sumers* Co. (1853) 3 D. M. G. 
304, 22 L. J. Ch. 811, 98 R. R. 
151 (breaking up streets to lay gas 
pipes), followed by A.-G. v. Cam- 
bridge Consumers* Gas Co, (1868) 
L. Ri. 4 Ch. 71, 38 L. J. Oh. 94. 

(0 Coohe V. Forbes (1867) L. R. 
5 Eq. 166 (escape of fumes from 
works where the precautions used 
wei*e shown to be as a rule 
sufficient). 

(«?) Gaunt V. Fynney (1872) 
L. R. 8 Ch. 8, 42 L. J. Ch. 122 
(case of nuisance from noise broke 
down, slight obstruction to ancient 
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prospect of material injury, wliieh if completed, TV'ould be 
ground for substantial damages, is generally enough to 
entitle the plaintiff to an injunction (%). 

Apprehension of future mischief from something in itself 
lawful and capable of being done wdthout creating a nuisance 
is no ground for an injunction (o). There must, if no 
actual damage is proved, be proof of imminent danger, and 
there must also be proof that the apprehended damage will, 
if it comes, be very substantial ” (p). But where a nuisance 
is shown to exist, all the probable consequences are taken 
into account in determining whether the injury is serious 
within the meaning of the rule on w’^hich the Court acts (g). 
But there must be substantial injury in view to begin with. 
The following passages from a judgment of the late Lord 
Justice James will be found instructive on this point: — 

“ In this case the Master of the Rolls has dismissed with 
costs the bill of the plaintiff. 

“The biU, in substance, sought by a, mandatory injunc- 
tion to prevent the defendants, who are a great colliery 
company, from erecting or working any coke ovens or other 
ovens to the nuisance of the plaintiff, the nuisance alleged 
being from smoke and deleterious vapours. 

“ The Master of the Rolls thought it right to lay down 
what he conceived to be the principle of law applicable to a 


light held no ground for injunc- 
tion). C5p. Llandudno Urban Lis-- 
trict Council v. Woods [1899] 2( 
Oh. 705, 68 L. J. Oh. 623, a case 
of alleged public nuisance. 

(«) Martin v. Price [1894] 1 Oh. 
276, 63 L. J. Oh. 209, C. A. 

(o) See the cases reviewed by 
Pearson J., Fletcher v. Bealey 
(1885) 28 Ch. D. 688, 54 L. J. 
Ch. 424, and see A.-C. v. Corpora- 
tion of Manchester [1893] 2 Ch. 


87, 62 L. J. Ch. 459. 

( 2 ?) 28 Ch. D. at p. 698. A 
premature action of this kind may 
be dismissed without prejudice to 
future proceedings in the event 
of actual nuisance or imminent 
danger: 704. 

(g^) Groldsmid n. Tunbridge 
Wells hnprovement . Commrs., 
(1866) L. R. 1 Ch. 349, 354, 35 
L. J. Oh. 382. 
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case of this kind, which principle he found expressed in the 
case of St. Relen's Smelting Cojnpany v. Tipping (r), in 
which Mr. Justice Mellor gave a very elaborate charge to 
the jury, which w’as afterwards the subject of very 
elaborate discussion and consideration in the House of 
Lords. The [Master of the Rolls derived from that ease 
this principle: that in any case of this kind where the 
plaintiff was seeking to interfere with a great work carried 
on, so far as the work itself is concerned, in the normal 
and usual maimer, the plaintiff must show substantial, or, 
as the Master of the Roy.s expressed it, ‘ visible ’ damage. 
The term ‘ visible ’ was very much quarrelled with before 
us, as not being accurate in point of law. It w^as sta,tedi 
that the word used in the judgment of the Lord Chancellor 
was ‘ sensible.' 1 do not think that there is much differ- 
ence between the two expressions. When the Master of the 
Rolls said that the damage must be visible, it appears to 
me that he was quite right; and as 1 understand the propo- 
sition, it amounts to this, that, although when you once 
establish the fact of actual substantial damage, it is quit© 
right and legitimate to have recourse to scientific evidence 
as to the causes of that damage, still, if you are obliged 
to start with scientific evidence, such as the microscope of 
the naturalist, or the tests of the chemist, for the purposes 
of establishing the damage itself, that evidence will not 
suiEoe. The damage must be such as can be showm by a 
plain witness to a plain common juryman. 

“ The damage must also be substantial, and it must be, 
in my view, actual; that is to say, the Court has, in dealing 
with questions of this kind, no right to take into account 
contingent, prospective, or remote damage. 1 would illus- 
trate this by analogy. The law does not take notice of the 
imperceptible accretions to a river bank, or to the sea-shore, 

(r) 11 H. Ii. C. U%, 145 E. E. 348 (1865). 
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although after the lapse of years they become perfectly mea- 
surable and ascertainable; and if in the course of nature the 
thing itself is so imperceptible, so sIot^’, and so gradual 
as to require a great lapse of time before the results are 
made palpable to the ordinary senses of mankind, the law- 
disregards that kind of imperceptible operation. So, if it 
were made out that every minute a millionth of a gram 
of poison were absorbed by a tree, or a millionth of a grain 
of dust deposited upon a tree, that would not afford a ground 
for interfering, although after the lapse of a million minutes 
the grains of poison or the grains of dust could be easily 
detected. 

** It would have been wrong, as it seems to me, for thisi 
Court in the reign of Henry VI. to have interfered wdth th-ef 
further use of sea coal in London, because it had been’ ascer- 
tained to their satisfaction, or predicted to their satisfaction, 
that by the reign of Queen Victoria both white and red 
roses w'ould have ceased to bloom in the Temple Gardens. 
If some picturesque haven opens its arms to invite the com- 
merce of the world, it is not for this Court to forbid the 
embrace, although the fruit of it should be the sights, and 
sounds, and smells of a common seaport and shipbuilding- 
town, which would drive the Dryads and their masters from, 
their ancient solitudes . 

“With respect to this particular property before us, 1 
observe that the defendants have established themselves on 
a peninsula which extends far into the heart of the orna- 
mental and picturesque grounds of the plaintiff. If, instead 
of erecting coke ovens at that spot, they had been minded, 
as apparently some persons in the neighbourhood on the 
other side have done, to import ironstone, and to erect smelt- 
ing furnaces, forges, and mills, and had filled the whole of 
the peninsula with a mining and manufacturing village, 
with beershops, and pig-styes, and dog-kennels, w'bicb would 

p.— T. 28 
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have utterly destroyed the beauty and the amenity of the 
plaintifiE's ground, this Court could not, in my judgment, 
have interfered. A man to whom Providence has given an 
estate, under which there are veins of coal worth perhaps 
hundreds or thousands of pounds per acre, must take the 
gift with the consequences and concomitants of the mineral 
wealth in which he is a participant” (s). 

It is not a necessary condition of obtaining an injunction 
to show material specific damage. Continuous interference 
with a legal right in a manner capable of producing 
material damage is enough (i). 

The diflSculty or expense which the party liable for a 
nuisance may have to incur in removing it makes no 
difference to his liability any more than a debtor's being 
unable to pay makes default in payment the less a breach 
of contract. And this principle applies not only to the 
right in itself, but to the remedy by injunction. The 
Court ^\dIl use a discretion in granting reasonable time for 
the execution of its orders, or extending that time after- 
wards on cause shown. But 'where an injunction is the only 
adequate remedy for the plaintiff, the trouble and expense 
to w’hich the defendant may be put in obeying the order of 
the Court are in themselves no reason for withholding it (u). 

As to the person entitled to sue for a nuisance: as regards 
interference with the actual enjoyment of property, only 
the. .tenant in .pos^ssion (ar) can sue; but the landlord or 


(s) Jcinica L. J,, Salvln v. Sorth 
Brancepc'th Coal Co. (1874) L. E. 
9 Ch, 705, at p. 70S. 

(t) VI 0 ices T. Stn^ordshire 
Pofterirs ir.'rlfini'Oil's Co. {1S72) 
L. E. 8 Ch. 125, 142, 42 L. J. Ch. 
107 ; cp. Pennington v. Brimop 
Hall Coal Co. (1877) 5 Ch. D. 769, 
46 Xi. J. Ch. 773, Shelf et v. City of 
Bofidon Electric Lighting Co. 


[1895] 1 Ch. 287, 64 L. J. Oh. 216, 
C. A. 

\ii) .d.~Gr. V. Colney Hatch 
Lunatic Asylum (1868) U. E. 4 Ch. 
146. 

(z) Not a person who is there 
merely as a servant or licensee: 
Malone v. Laskey [1907] 2 K. B. 
141, 76 L. J. K. B. 1134, O. A. 
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reversioner can sue if the injury is,, of such a nature as 
to affect his estate, say by permanent depreciation of the 
property, or by setting up an adverse claim of right {y). A’ 
lessee who has underlet cannot sue alone in respect of a 
temporary nuisance, though he may properly sue as co- 
plaintiff with the actual occupier {z), A nuisance caused by 
the improper use of a highway, such as keeping carts and 
vans standing an unreasonable time, is not one for which a 
reversioner can sue; for he suffers no present damage, and, 
inasmuch as no length of time will justify a public nuisance, 
he is in no danger of an adverse right being established (^). 

The reversioner cannot sue in respect of a nuisance in its 
nature temporary, such as noise and smoke, even if the 
nuisance drives away his tenants (&), or by reason thereof 
he can get only a reduced rent on the renewal of the 
tenancy (c). ‘‘ Since, in order to give a reversioner an action 
of this kind, there must be some injury done to the inheri- 
tance, the necessity, is involved of the injury being of a 
permanent character” {d). But as a matter of pleading it 
is sufficient for the reversioner to allege a state of things 
which is capable of being permanently injurious (e). 

As to liability: The person primarily liable for a nuisance 
is he who actually creates it, whether on his own land or 
not (/). The 0'v\mer or occupier of land on which a nuisance* 
is created, though not by himself or by his servants, may 


(y) See Dicey on Parties, 340. 

.(«) Jones V. Chappell (1875) 
D. R. 20 Eq. 539, 44 L. J. Ch. 
658, wMch also discredits the sup- 
position that a weekly tenant 
cannot sue. 

(») Mott V. Shoolbred (1875) 
L. A 20 Eq. 22, 44 L. J*. Oh, 384. 


(c) Mumjord v. Oxford, It. 
Co, (1856) 1 H. & N. 34, 25 L. J. 
Ex. 265, i08 R. R. 439. 

(d) Per Cur. 1 O. B. 157. S. at 
p. 361, 107 R. R. 698. 

(e) Metropolitan Association v. 
Fetch (1858) 5 C. B, K. S. 504, 
27 L. J. 0. P. 330, 116 R. R. 740. 

(/) See Thompson v. Gibson 
(1841) 7 M. & W. 456, 56 R. R. 
762. 


{b) Simpson v. Savage (1856) 1 
C. B. N, S. 347, 26 L. J. O. P. 

50, 107 R. R. 688. 

28 ( 2 ) 
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also be liable iu certaia conditions. If a man lets a house 
or land with a nuisance on it. he as well as the lessee is 
answerable for the continuance thereof (gr), if it is caused 
by the omission of repairs which as between himself and 
the tenant he is bound to do (gr), but not othendse (Ji). If 
the landlord has not agreed to repair, he is not liable for 
defects of repair happening during the tenancy, even if he 
habitually looks to the repairs in fact {i ] . It seems the” better 
opinion that where the tenant is bound to repair, the 
lessor’s knowledge, at the time of letting, of the state of 
the property demised makes no difference, and that only 
something amounting to an authority to continue the 
nuisance will make him liable (Ji). 

Again, an occupier who by licence (not parting with the 
possession} authorizes the doing on his land of something 
whereby a nuisance is created is liable (fe). But a lessor 
is not liable merely because he has demised to a tenant some- 
thing capable of being so used as to create a nuisance, and 


(g) Todi V. TUght (1860) 9 
C. B. N, S‘. 377, 30 L. J. Q. P. 
21, 127 R. R, 684, The extension 
of this in Gand>j v. Juhbe-r (1864) 
5 B. & 78, 33 L. J. Q. B. 151, 

136 R. R. 490, by treating the 
landlord’s passive continuance of a 
yearly tenancy as equivalent to a 
reletting, so as to make him liable 
for a nuisance created since the 
original demise, is inconsistent 
with the later authorities cited 
below: and in that ease a judg- 
ment reversing the decision was 
actually prepared for delivery in 
the Ex. Ch., but the plaintiff 
meanwhile agreed to a stet pro- 
cessisft on the recommendation of 
the Court: see 5 B. & S. 485, and 
the text of the undelivered judg- 
ment in 9 B. k S. 15, 136 R. R, 


642. How far this applies to a 
weekly tenancy, qucere: see Btnoen 
V. Anderson [1894] 1 Q. B. 164. 

(7i) Preltg v. Bickmore (1873) 
L. R. 8 C. P. 401; G^oxnnell v. 
Earner (1875) L. R. 10 0. P. 658. 

(ij Xelson v, Liverpool Breu'erxf 
Co, (1877) 2 C. P. O. 311, 46 
L. J. C. P. 675; cp. Rich v, 
Basterfield (1847) 4 C. B. 783, 16 
L. J. C. P. 273, 72 R. R. 716. 
And see Lane v. Cox [1897] 1 
Q. B. 415, 66 L. J. Q. B. 193, 
C. A., which, however, rather 
belongs to the head of special 
duties considered in Ch. XII. 
below. 

(h) White V. Jameson (1874) 
L, R. 18 Eq. 303. 
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the tenant has so used it (Z). Xor is an owner not in posses- 
sion bound to take any active steps to remove a nuisance 
which has been created on his land without his authority 
and against his will 

If one who has erected a nuisance on his land conveys 
the land to a purchaser who continues the nuisance, the 
vendor remains liable (/i), and the purchaser is also liable 
if on request he does not remove it (o). 


(l) Rich V. Basterfield (1847) 4 
C. B. 783, 16 L. J. 0. P. 273, 
72 R. R. 716. 

(m) Saxhy v. Kanclie^ter and 
Shefldd R. Co, (1869) L. R. 4 
0. P. 198, 38 L. J. O. P. 153, 
where the defendants had given 


the plainiiif licence to abate thei 
miiisanoe himsdf so far as they 
were concerned. 

(n) Roseivdl v. Prior (1701) 12 
:Vtod. 635. 

(o) Pearuddoch’s ca, 6 Co. Rep. 
101 a. 
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CHAPTER. XL 

Is^EGLIGENCE {(i). 


I . — The Gemral Conceptim-. 

For 3.cts and their results (within the limits expressed b7 
the term ‘‘ natural and probable consequences,” and discussed 
in a foregoing chapter, and subject to the grounds of justi- 
fication and excuse which have also been discussed) the actor 
is, generally speaking, held answerable by law. For mere 
omission a man is not, generally speaking, held answerable. 
Not that the consequences or the moral gravity of an omis- 
sion are necessarily less. One who refrains from* stirring 
to help another may be, according to the circumstances, a 
man of common though no more than comimon good wiUi 
and courage, a fool, a churl, a coward, or little better than! 
a murderer. But, unless he is under some, .specific.., duty 
of action, his omission will not in any case be either an offence 
or a civil wrong. The law does not and cannot undertake 
to make men render active service to their neighbours at 
aU times when a good or a brave man would do so(&). 
Some abeady existing relation of duty must be estab- 
lished, which relation will be found in most cases, though 

(a) TIioss who seek the fullest (6) See Note M. to the Indian 
information and discussion on the Penal Code as originally framed by 
subject of this chapter may find the Commissioners. Yet attempts 
it in the late Mr. Thomas Beven’s of this kind have been made in one 
exhaustive and scholarly mono- or two Continental proposals for 
graph on Negligence in Law,’’ the improvement of criminal law. 
3rd ed. London, 1908, 2 vols. 
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not in all, to depend on a foregoing voluntary act of the 
party held liable. He was not in the first instance bound 
to do anything at all; but by some independent motion of 
his own he has given hostages, so to speak, to the law. 
Thus I am not compelled to be a parent; but if 1 am one, 
I must maintain my children. I am not compelled to employ 
serv^ants; but if I do, I must answer for their conduct in 
the course of their employment. The widest rule of this 
kind is that which is developed in the law of Negligence. 
One w’^ho enters on the doing of anything attended with risk 
to the persons or pi'operty of others is held answerable for 
the use of a certain measure of caution to guard against that 
risk. To name one of the commonest applications, '' those 
who go personally or bring property where they know that 
they or it may come into collision with the persons or pro- 
perty of others have by law' a duty cast upon them to use 
reasonable care and skill to avoid such a collision ’’ (c). The 
c gjition that js req uired i^^^ to the magnitude 

and the a,pparent imminence of the risk: and w’e shall see 
that for certain cases the policy of the law' has been to lay 
down exceptionally strict and definite rules. While some 
acts and occupations are more obviously dangerous than 
others, there is hardly any kind of human action that may 
not, under some ciroumstan<ces, be a source of some danger. 
Thus wo arrive at the general rule that every one is bound 
to exercise due care towards his neighbours in his acts and 
conduct, or rather omits or falls short of it at his peril; 
the peril, namely, of being liable to make good whatever 
harm may be a proved consequence of the default (=(?). 

In some cases this ground of liability may co-exist 
with a liability on contract tow'ards the same person, 

(^o) Lord Blackburn, 3 App. Ca. (^0 Cp. per Brett M. R.^ 
at p. 1206. Heaven v. Pender (1883) 11 Q. B. 

Biv- at p..607. 
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and arising (as regards the breach) out of the same facts. 
Where a man interferes gratuitously, he is bound to act 
in a reasonable and prudent manner according to the 
circumstances and opportunities of the ease. And this 
duty is not aSeeted by the fact, if so it be, that he is acting 
for reward, in other words, under a contract, and may be 
liable on the contract (e). The two duties are distinct, except 
so far as the same party cannot be compensated twice over 
for the same facts, once for the breach of contract and again 
for the wrong. Historically the liability in tort is older; 
and indeed it was by a special development of this vidw: 
that the action of assumpsit, afterwards the common mode of 
enforcing simple contracts, was brought into use (/). '"If 
a smith prick my horse wdth a nail, &c., I shall have my 
action upon the ease against him, imfhout any iiwranty 
by the smith to do it loell, . . . For it is the duty of every 
artificer to exercise his art rightly and truly as he 
ought ' {g). This overlapping of the regions of Contract 
and Tort gives rise to troublesome questions which wn are 
not yet ready to discuss. They are dealt with in the con-> 


(e) This appears to be the sub- 
stance of the rule intended to be 
laid down by Brett M. E. in 
Reaven v, ’Bender (1883) 11 Q. B. 
D. at pp. 507 — 510; his judgment 
was however understood by the 
other members of the Court 
(Cotton and Bowen L. JJ.) as 
formulating some wider rule to 
which they could not assent. The 
case itself comes under the special 
rules defining the duty of occupiers 
(see Chap. XII. below). So far as 
the judgment of Brett M. E. pur- 
ported to exhibit those rules as a 
simple deduction from the general 
rule as to negligence, it is sub- 
mitted that the dissent of the 


Lords Justices was well founded. 
And see Beven on Negligence, 
62—72. 

(/) Cp. the present writer's 
‘■"Principles ot Contract,” p. 148, 
8th ed,, and Prof. Ames’s larticles, 
“Hie History of Assumpsit,” in 
Harv. Law Eev. ii. 1, 53, repr. 
Sel. Essays in Anglo-American 
Legal History, iii. 259. 

(jg) F. N. B. 94 D. As*to the 
assumption of special skill being 
a material element, cp. 8hiells v. 
Blackburne (1789) 2 H. Bl. 158, 
2 E. E. 750; where gross n^li- 
genee” appears to mean merely 
actionable negligence. 
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eluding chapter of this book. Meanwhile we -shall have to 
use for authority and illustration many cases where there 
was a co-existing duty ex contracf Uj or even where the duty 
actually enforced was of that kind. For the obligation of 
many contracts is, by usage and the nature of the case, not 
to perform something absolutely, but to use all I'easonable 
skill and care to perform it. Putting aside the responsi- 
bilities of common carriers and innkeepers, which are pecu-. 
liar, we have this state of things in most agreements fofr 
custody or conveyance, a railway company’s contract with 
a passenger for one. In such eases a total refusal or failure 
to perform the contract is rare. The kind of breach com- 
monly complained of is want of due care in the course of 
performance. Now the same facts may admit of being also 
regarded as a vTong apart from the contract, or they may 
not. But in either ease the questions, what was the measure 
of due care as between the defendant and the plaintiff, and 
wdiether such care w’as used, have to be dealt with on the 
same principles. In other words, negligence in perform- 
ing a contract and negligence independent of contract create 
liability in different ways: but the authorities that deter- 
mine for us what is meant by negligence are in the main 
applicable to both. 

The general rule was thus stated by Baron Alderson; 
'' Negligence is the omission to do something which a 
reasonable man, guided upon those considerations which] 
ordinarily regulate the conduct of human affairs, would do, 
or do something which a prudent and reasonable man 
would not do ” (^). It was not necessary for him to state, ^ 

(h) V. Birmingham JFifte,}'” o C- P. at p. 102. This does not, 
9rorks (18r56) 11 Ex. at p. 784, of course, mean that wilful omis- 
25 L, J. Ex. at p. 213, 105 R. R. sion of a duty may not be some- 
794; adopted by Brett »T. in Smith thing more serious than negligence. 
T. X. S. IF. Oo. (1870) L. R. 
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but we have always to remember, that negligence will 
not be a ground of legal liability unless the party whose 
conduct is in question is already in a situation that brings 
him under the duty of taking care. This, it will be 
pb&erved, says nothing of the party’s state of mind, and 
I rightly. Jurisprudence is not psychology', and law dis- 
regards many psychological distinctions not because lawyers 
are ignorant of their existence, but because for legal pur- 
poses it is impracticable or useless to regard them. Even 
if the terms were used by lawyers in a peculiar sense, there- 
would be no need for apology; but the legal sense is the- 
natural one. !J{egligence is the contrary of diligence, and 
no one describes diligence as a state of mind (i). The ques- 
tion for judges and juries is not what a man w'as thinking 
or not thinking about, expecting or not expecting, but 
whether his behaviour -was or was not such as W'e demand 
of a prudent man under the given circumstances. Pacts 
which were known to him, or by the use of appropriate. 
diligence would have been knowm to a prudent man in his 
place, come into account as part of the circumstances. Even as 
to these the point of actual knowledge is a subordinate one as. 
regards the theoretical foundation of liability. The question 
is not so much w'hat a man of whom diligence was required 


(i) A learned and thougiitful 
writer, Sir John Salmond, 
Solicitor-General of New Zealand, 
prefers to distinguish negligence 
as a state of mind from negligent 
conduct as its manifestation, and 
defines negligence as consisting in 
" the mental attitude of undue 
indifference with respect to one’s 
conduct and its consequences ” 
(Jurisprudence, 6th ed. 1920, pp, 
352, 363), He says it is the 
opposite not of diligence, but of 
wrongful intention (p. 364). I 


think the view given in tlie text 
more convenient and more consis- 
tent with the language of the 
authorities. Sir John’s opinion is 
repeated in his ‘‘Law of Torts,” 
pp. 21—24, 4th ed. He admits 
that the term is also commonly 
used in an “objective sense,” and 
that the practical result is the 
same. Contra, agreeing with us, 
jMr. Henry T. Terry, in Harv. 
Law Hev. xxix, 40: “Negligence 
is conduct, not a state of mind.” 
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actually thought of or perceived, as what would have been 
perceived bv a man of ordinary sense who did think (&} . 
A man’s responsibility may be increased by his happening 
to be in possession of some material information beyond! 
what he might be expected to have. But this is a rare case. 

As totter of evidence and practice, proof of actual know- 
ledge may be of great importance. If danger of a well 
understood kind has in fact been expressly brought to the 
defendant’s notice as the result of his conduct, and the 
express -warning has been disregarded or rejected (1), it ivS 
both easier and more convincing to prove this than to show 
in a general -way what a prudent man in the defendant’s 
place ought to have kno-sra. In an extreme case reckless 
omission to use care, after notice of the risk, may be held, 
as a matter of fact, to prove a mischievous intention: or, 
in the terms of Roman law, culpa lata may be equivalent 
to dolus. For purposes of civil liability it is seldom (if ever) 
necessary to decide this point. 

We have assumed that the standard of duty is not the 
foresight and caution which this or that particular man is 
capable of, but the foresight and caution of a prudent man — 
the average prudent man, or, as our books rather affect to* 
say, a reasonable man — ^standing in this or that man’s 
shoes (m). This idea so pervades the mass of our autho- 
rities that it can be appreciated only by some familiarity 
with them. In the year 1837 it was formally and decisively 
enounced by the Court of Common Pleas (n). The action 


(;&) Brett M. R., 11 Q. B, Div. 
508. 

(1) As in Vatiffhm v. Menlo ve 
(iSSt) 3 Bing. N. C. 468; 43 E. R. 
711, where the defendant, after 
being warned that his hay-stack 
was likely to take fire, said he 
would chance it (3 Bing. N. O. 


pp. 471, 477 ; 43 R. R. 713, 719). 

Q}i) CJompare the Aristotelian 
use of 0 ^p6vi/iA,os or o a-Kovoot7os in 
determining the standard of moral, 
duty, 

(n) Vmighnn v, Menlove^ note 
(J), above. 
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was agaiust an occupier wlio had built a rick of hay on the 
verge of his own land, in such a state that there was evident 
danger of fire, and left it thei'e after repeated warning. The 
hayrick did heat, broke into flame, and set fire to buildings 
which in turn communicated the fire to the plaintiff’s cot- 
tages, and the cottages were destroyed. At the trial the 
jury were directed that the question for them* to consider 
was whether the fire had been occasioned by gross negli- 
gence on the part of the defendant,” and that he was 
bound to proceed with such reasonable caution as a prudent 
man would have exercised under such circumstances,” A 
rule for a new trial obtained “ on the ground that the 
jury should have been directed to consider, not whether the 
defendant had been guilty of gross negligence with refer- 
ence to the standard of ordin-ary prudence, a standard too 
uncertain to afford any criterion, but whether he had acted 
hotiu fide to the best of his judgment; if he had, he ought 
not to be responsible for the misfortune of not possessing 
the highest (o) order of intelligence.” The Court unani- 
mously declined to accede to this view. They declared that 
the care of a prudent man was the accustomed and the proper 
measure of duty. It had always been so laid down, and the 
alleged uncertainty of the rule had been found no obstacle 
to its application by juries. It is not for the Court to 
define a prudent man, but for the jury to say whether the 
defendant behaved like one. Instead of saying that the 
liability for negligence should be co-extensive with the 
judgment of each individual — w^hich would be as variable 
as the length of the foot of each individual — we ought 
rather to adhere to the rule which requires in all cases a 
regard to caution such as a man of ordinary prudence would 

Ihis misrepresents the rule the average prudent man^s, being 
ot law: not the highest intelli- required, 
gence, but intelligence not below 
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obsen-e ” (p). In our o'vra time the same principle has been 
enforced in the Supreme Court of Massachusetts. “ K a 
man’s conduct is such as would be reckless in a man of 
ordinary prudence, it is reckless in him. Unless he can 
bring himself within some broadly defined exception to 
general rules, the law deliberately leaves his personal equa- 
tion or idiosyncrasies out of account, and peremptorily 
assumes that he has as much capacity to judge and foresee 
consequences as a man of ordinary prudence would have in 
the same situation” (q). 

It will be remembered that the general duty of diligence 
includes the particular duty of competence in cases where 
the matter taken in hand is of a sort requiring more than 
the.knowdedge or ability which any prudent man may be 
expected to have. The test is whether the defendant has 
done “all that any skilful person could reasonably be 
required to do in such a case ” (r). This is not an excep- 
tion or extension, but a necessary application of the general 
rule. For a reasonable man wiU know the bounds of his 
competence, and will not intermeddle (save in extraordinary 
emergency) where he is not competent (s). The practical 
result is that the diligence required in the case in hand wiU 
be, according to circumstances, an ordinary man’s or some 
particular kind of expert’s. 

Beyond this our law has no hard and fast rules as to 
different degrees or kinds of negligence, notwithstanding the 
use of such epithets as “gross,” “ordinary,” or “slight,” 
and the misplaced ingenuity that has been expended on 

(p) Tindal G. J., 3 Bing. N. C. v. Bird (1822) 5 B, & Aid. at pp. 

at p. 475, 43 R. R. at p. 717. 845-6, 24 R. R. 585-6. 

Commonwealth v. Pi-erce (r) Bayley J., 5 B. ^ Aid. at 
(1884) 138 Mass. 165, per Holmes p. 846, 24 R. R. 586. 

J. See too per Bayley J. in Jones (/) See p. 27, above. 
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endeavours to bring our system into line with either real or 
imaginary distinctions in ancient or modern Roman law. 

Gross negligence is a relative term. It is doubtless to 
be understood as meaning a greater want of care than is 
implied by the term 'ordinary- negligence but, after all, 
it means the absence of the care that was necessary under 
the circumstances ” (i). 


II. — Evid^e of Negligence, 

Due care and caution, as have seen, is the diligence 
of a reasonable man, and includes reasonable competenoei 
in cases w^here special competence is needful to ensure! 
safety. Whether due care and caution have been used in 
a given ease is, by the nature of things, a question of fact. 
But it is not a pure question of fact in the sense of being 
open as a matter of course and without limit. Not every 
one who suffers harm w'hich he thinks can be set down to 
his neighbour’s default is thereby entitled to the chance 
of a jury giving him damages. The field of inquiry has 
•limits defined, or capable of definition, by legal principle 
and judicial discussion. Before the Court or the jury can 
proceed to pass upon the facts alleged by the plaintiff, the 
Court must be satisfied that those facts, if proved, are in 
law capable of supporting the inference that the defendant 
has failed in what the law' requires at his hands. In the 
current forensic phrase, there must be evidence of negli- 
gence. The peculiar relation of the judge to the jury in 
our common law system has given occasion for frequent and 
minute discussion on the propriety of leaving or not leaving 
for the decision of the jury the facts alleged by the plaintiff 
as proof of negligence. Such discussions are not carried 
■on in the manner best fitted to promote the clear statement 

(0 Mihvaiticee, JS, JR. Co. v. Anns (1875) 91 U. S. 489, 495. 
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of principles; it is dififtcult to sum up their results, and not 
always easy to reconcile them. 

The tendency of modern rulings of Courts of Apjpeal has 
been, if not to enlarge the province of the jury, to arrest the 
process of curtailing it. Some distinct boundaries, however, 
are established. 

Where there is no contract between the parties, the burden 
of proof is on him who complains of negligence. He must 
not only show that he suffered harm' in such a manner that 
it might be caused by the defendant’s negligence; he must 
show that it was so caused, and to do this he must prove 
facts inconsistent with due diligence on the part of the 
defendant. “ Where the evidence given is equally consistent 
with the existence or non-existence of negligence, it is not 
competent to the judge to leave the matter to the jury ” (w). 

Nothing can be inferred, for example, from the bare fact 
that a foot-passenger is knocked down by a carriage in a: 
place where they have an equal right to b|e, or by a train at 
a level crossing (a?). Those who pass and repass on fre- 
quented roads are bound to use due care, be it on foot oir. 
on horseback, or with carriages; and before one can com- 
plain of another he must shovr w’herein care W'as w^anting. 

When the balance is even as to which party is in fault, 
the one who relies upon the negligence of the other is bound 
to turn the scale ” (y). It cannot be assumed, in the absence 
of aU explanation, that a train ran over a man more than 
the man ran against the train (2:). If the carriage was being 
driven furiously, or on the OTong side of the road, that is 

(w) Williams J. in Eammacky. 41. 

White (1862) 11 0. B. N. S. 588, (a?) Wahelin v. X. # 8, W, B. 

31 L. J. C. P. 129, 132 R. B. Co., last note. 

687; Cotton v. Wood (I860) 8 O. (y) Erie C. J., Cotton v. Wood, 
B. N. S. 568, 29 L. J. O. P, 333, note («) above. 

125 R. B. 786; Wahelin v. X. ^ C^) Lord Halsbury, 12 App, Ca. 

S. W, B. Co. (1886) 12 App. Ca. at p. 45. 
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another matter. It is different, again, where the defendant's 
acts have created a public nuisance: there it only has to be 
considered whether there is evidenc-e from which a jury can 
reasonably find tlmt the damage complained of was caused by 
the nuisance {a): such a case, however, is not really a ease of 
negligence at all. But the addition of an ambiguous cir- 
cumstance to eke out defective evidence of negligence will 
not’ do. 

Thus in Cotton v. Wood (h) the plaintiff's wiffe, having 
safely crossed in front of an omnibus, was startled by some 
other carriage and ran back; the driver had seen her pass, 
and then turned round to speak to the conductor, so that 
he did not see her return in time to puU up and avoid 
mischief. The omnibus was on its right side and going 
at a moderate pace. Here there was no evidence of 
negligence on the part of the defendant, the owner of the 
omnibus (c). His servants, on the plaintiff’s own showing, 
had not done anything inconsistent with due care. There 
was no proof that the driver turned round to speak to the 
conductor otherwise than for a lawful or necessary purpose, 
or had any reason to apprehend that somebody would run 
under the horses’ feet at that particular moment. Again, 
if a horse being ridden {d) or driven (e) in an ordinary* 


(a) Fenna v. Clare 4’ 
[1895] 1 Q. B. 199, 64 L. J. Q. B. 
238 (plaintiff, a girl not quite six 
years old, found hurt as if by 
spikes on top of low wall, had 
been seen climbing on the wall 
shortly before, no direct evidence 
of accident, county court jury 
found spikes a nuisance, injury 
caused by them, no contributory 
negligence: judgment for plaintiff 
affirmed) . 

(5) (1860) 8 C, B. N. S. 568, 
29 L- J. C. P, 333, 125 B. E, 786. 


(i?) It would be convenient if 
one could in these running down 
cases on land personify the 
vehicle, like a ship. 

(d) llammack v. White (1862) 
11 C. B. N. S. 588, 31 L. J. C. P, 
129, 132 E. E. 687. 

( 0 ) Manzoni v. Douglas (1880'; 
6 Q. B. D. 145, 50 L. J. Q. B. 
289, where it was unsuccessfully 
attempted to shake the authority 
of Bam mack v. White. The cases 
relied oh for that purpose belong 
to a special class. 
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manner runs away without apparent cause, and in spite 
of the rider’s or driver’s efforts trespasses on the footway 
and there does damage, this is not evidence of negligence. 
The plaintiff ought to show positively w’ant of care, or 
want of skill, or that the owner or person in charge of 
the horse knew^ it to be unmanageable. ‘‘ To hold that 
the mere fact of a horse bolting is per se evidence of 
negligence would be mere reckless guess-w'ork '’(/). 

Sometimes it is said that the burden of proof is on the 
plaintiff to show that he was himself using due care, and 
it has been attempted to make this supposed principle a 
guide to the result to be arrived at in cases where the 
defence of contributory negligence is set up. This view* 
is accepted in several American jurisdictions (gf), but in 
the present writer’s opinion is unsound. The current of 
English authority is against it, and it has been distinctly 
rejected in the House of Lords (h). What w’S consider 
to he the true v.iew of contributory negligence w’ill be 
presently explained. 

This general principle has to bo modified where there is 
a relation of contract between the parties, and (it should 
seem') when there is a personal undertaking without a con- 
tract. A coach runs against a cart; the cart is damaged, 
the coach is upset, and a passenger in the coach is hurt. 
The owner of the cart must prove that the driver of the coach 
w^as in fault. But the passenger in the coach can say to the 
owner: “You premised for gain and rew'ard to bring me 
safely to my journey’s end, as far as reasonable care and 
skill could attain it. Here am I thrown out on the road with 

(/) Lindley J., 6 Q. B. D. at (A) WalteLin v. L. 4' S- W, R. 
p. 153. Co. (1886) 12 App. Ca. 41, 47, 

(?) Murphy v. Deane 51, 66 L. J- Q. B. 229, per Lord 

(1869) 101 Mass. 455. Watson and Lord Fitzgerald. 

p. — T. 29 
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a broken head. Your contract is not performed; it is for 
you to show that the misadventure is due to a cause fo]i 
which you are not answerable” {i). 

When a railway train runs off the line, or runs into another 
train, both permanent way and carriages, or both trains 
(as the case may be) being under the same company’s con- 
trol, these facts, if unexplained, are as between the company 
and a passenger evidence of negligence (fc). ^ 

In like manner, if a man has undertaken, whether for 
reward or not, to do something requiring special skill, he 
may fairly be called on, if things go wrong, to prove his 
competence: though if he is a competent man, the mere 
fact of a mishap (being of a kind that even a competent 
person is exposed to) would of itself be no evidence of neg- 
ligence. We shall see later that, where special duties of 
safe keeping or repair are imposed by the policy of the 
law, the fact of an accident happening is held, in the same 
manner, to cast the burden of proving diligence on the 
person who is answerable for it, or in other words raises a 
presumption of negligence. This is said without prejudice 
to the yet stricter rule of liability that holds in certain cases. 

Again there is a presumption of negligence when the cause 
of the mischief was apparently under the control of the 


(t) In othei* words (to anticipate 
part of a special discussion) tlie 
obligation does not become greater 
if we regard the liability as ex 
delicto instead of ex contractu; but 
neither does it become less. 

(&) Cnrpue v. London ^ 
Brighton B. Co, (1844) 5 Q. B. 
747, 751, 13 L. J. Q. Bs. 133, 9*0 
E. E. 911; Skinner v. Z, B. ^ 
S. C,B:. Co, (1850) 5 Ex. 787, 19 
L. J. Ex. 162, 82 E. E. 881. 


Otherwise where damage is done 
to a passenger by some cause not 
under the company’s control or 
shown to he apparent to the com- 
pany's servants, as the explosion 
of fireworks illcgallj'- carried by 
another jDassenger as hand baggage 
without any knowledge or assent of 
the company’s servants: B. 1. E. 
Co, V. Kaiidas MuJeerjee [1901] 
A. 0. 396, 70 L. J. P. O. €3. 
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defendant or his servunts. The rule was declared by the 
Exchequer Chamber in 1865 (Z), in these terms: — 

There must be reasonable evidence of negiigenoe. 

“ But where the thing is shown to be under the manage- 
ment of the defendant or his servants, and the accident is 
such as in the ordinary course of things does not happen if 
those who have the management use proper care (m), it 
affords reasonable evidence, in the absence of explanation 
by the defendants, that the accident arose from want of 
care.” 

Therefore if 1 am= lawfully and as of right (n) passing 
in a place where people are handling heavy goods, and goods 
being lowered by a crane fall upon me and knock me down, 
this is evidence of negligence against the employer of the 
men who are working the crane (o). The rule is commonly 
referred to as the doctrine of “ res ipsa loquitur.” 


The Court will take judicial notice of what happens in 
the ordinary course of things, at all events to the extent 
of using their knowledge of the common affairs of life tq 
complete or correct what is stated by witnesses. Judges 
do not affect, for example, to be ignorant that the slipping 
of one passenger out of several thousand in hurrying up 
the stairs of a railway station is not an event so m'ucli 
out of the run of pure accidents as to throw suspicion on tlie 
safety of the staircase (p). 


{l) Scott V. London Loch Co., 
3 H. & O. o9G, 34 L. J. Ex. 220, 
140 B. B. 627. 

Both these conditions must 
be satisfied to make the rule, 
applicable: Wing v. London Gen, 
Omnibus Co. [1909] 2 K. B. 652, 
78 L. J. K. B. 1063, C. A. 

(») That is, not merely by tlie 
defendant’s licence, as will be ex- 


plained later. 

(o') 3 H. &; C. 596, Crompton, 
Byles, Blackburn, Keating JJ., 
diss. Erie C. J. and Mellor J. ; 
but no dissenting judgment was 
delivered, nor does the precise 
ground of dissent appear. 

(p) Grafter v. Metrop. E. Co. 
(1866) L. R. 1 G. P. 300, 35 L. J. 
C. P. 132. 


39(2) 
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When we have once got something more than an ambigu- 
ously balanced state of facts: when the evidence, if believed, 
is less consistent with diligence than with negligence on 
the defendant's part, or shows the non-performance of a 
specific positive duty laid on him by statute, contract, or 
otherwise; then the judgment whether the plaintiff has 
suffered by the defendant’s negligence is a judgment of fact, 
and on a trial by jury must be left as such in the hands of 
the jury (g). The question of negligence is one of law for 
the Court only where the facts are such that all reasonable 
men must draw the same conclusion from them^r). It is 
true that the rules as to remoteness of damage set some 
bounds to the connexion of the defendant’s negligence with 
the plaintiff’s loss (s). But even in this respect considerable- 
latitude has been allowed (#). Railway accidents have since 
the middle part of the nineteenth century been the most 
frequent occasions of defining, or attempting to define, the 
frontier between the province of the jury and that of the 
Court. 

Two considerable and well marked groups of cases stand 
out from the rest. One set may be broadly described as 
level crossing cases, and culminated in North Eastern Bail- 
way Company v. Wanless, decided by the House of Lords- 
in 1874 («4); the other may still more roughly (but in a 
maimer which readers familiar with the reports will at once 
understand) be called ‘‘ imdtation to alight ” cases. These 
ai^e now governed by Bridges v. North Londoii Baihoay 

{q) This^ is well put in the O. P. 303. 
judgment in M* Cully v. ClarJc (f) See Williams v. G, W. R. 
(Pennsylvania, 1861) Bigelow Co, (1874) L. E. 9 Ex. 157, 43 

L. C. 559. L, J. Ex. 105, supra, p. 41, Cp. 

(r) Gardnei' v. Michigan Central per Lord Halsbury, 12 App. Ca. 
E. R. (1893) 150 XJ. S. 849, 361. at p. 43. 

(«) Metrop. JK. Co, t. Jackson (u) L, E. 7 H, L. 12, 43 L. 5.. 
(1877) 3 App. Ca. 193, 47 L, J, Q. B. 185. 
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Company (;>•), anotlier decision of the House of Lords which 
followed closely on Wanless^s case. In neither of these eases 
did the House of Lords iriitend to lay down any new’ rule, 
nor any exceptional rule as regards railw'ay companies: yet 
it w’as found needful a few years later to restate the general 
principle wdiich had been supposed to be impugned. This 
was done in Metropolitan Raihvay Company v. Jackson (y). 

“ The judge has a certain duty to discharge, and the 
jurors have another and a different duty. The judge has 
to say w’hether any facts have been established by evidence 
from which evidence may he reasonably inferred: the 
jurors have to say whether, from those facts, w'hen sub- 
mitted to them, negligence ought to he inferred. It is, in 
my opinion, of the greatest importance in the administra- 
tion of justice that these separate functions should be 
maintained, and should be maintained distinct. It would 
be a serious inroad on the province of a jury, if in a case 
w'here there are facts from w'hich negligence may reason- 
ably be inferred, the judge were to withdraw the case from 
the jury on the ground that, in his opinion, negligence ought 
not to be inferred; and it would, on the other hand, place 
in the hands of the jurors a power w’hich might be exer-» 
cised in the most arbitrary manner, if they were at liberty 
to hold that negKgence might be inferred from any state 
of facts whatever '' {z). 

On a trial by jury it is, 1 conceive, undoubted that the 
facts are for tlie jury, and the law for the judge. It is not, 
however, in man}^ cases practicable completely to sever the ^ 
l^iy from the facts. 

{x) L. R. 7 H- L. 213, 43 L. J. to say not whether negligenos 
Q, B. 151 (1873-4). ought to he inferred, but whether, 

(y) 3 A.pp. Ca. 193, 47 L. J. as reasonable men, they do infer it. 

C. P. 303 (1877). Cp. Toal v. Iforth British My, Go, 

(«) Lord Cairns, 3 App. Ca. at [1908] A. O. 352, 77 L. J. P. O. 
p. 197. Strictly the jurors have 119. 
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“ But 1 think it has always been considered a question 
of law to be determined by the judge, subject, of course, 
to review, whether there is evidence which, if it is believed, 
and the counter evidence, if any, not believed, would establish 
the facts in controversy. It is for the judge to say whether, 
and how far, the evidence is to be believed. And if the 
facts as to which evidence is given are such that from them 
a further inference of fact may legitimately be drawn, it 
is for the jury to say whether that inference is to be drawn 
or not. But it is for the judge to determine, subject tof 
review, as a matter of law, whether from those facts that 
further inference may legitimately be drawn” (a). 

The case itseK was decided on the ground that the hurt 
suffered by the plaintiff was not the proximate consequence 
of any proved negligence of the defendants; not that there 
was no proof of the defendants having been negligent at 
aU, for there was evidence which, if believed, showed mis- 
management, and would have been quite, enough to fix on 
the defendant company Kability to make good any damage 
distinctly attributable to such anismanagement as its “natural 
and probable” consequence (6). As between the plaintiff 
and defendant, however, evidence of negligence which caimot 
be reasonably deemed the cause of his injury is plainly the 
same thing as a total want of evidence. Any one can see 
that a man whose complaint is that his thumb was crushed 
in the door of a railway carriage would waste his trouble 
in proving (for example) that the train had not a head.- 
, light. The House of Lords determined, after no small 
difference of learned opinions below, that it availed him 
nothing to prove overcrowding and scrambling for seats. 

(at) Lord Blackburn, 3 App. Ca. Lord Blackburn gpoes on to cit& 
at p. 207. Cp, Myder v. Womb- with approval, 
wsll (1868), in Ex, Cb., L, E. (d) See pp. 34 — 38, above. 

4 Ex'. 32, 38 L. J. Ex. 8, whicfh 
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The irrelevance is more obvious in the one case than in the 
other, but it is only a matter of degree (c). 

In the ‘‘ level crossing ” group of cases we have some 
one crossing a railway at a place made and provided by 
the company for that purpose, and -where the company is 
under the statutory duty of observing certain precautions. 
The party assumes that the line is clear; his assumption 
is erroneous, and he is run down by a passing train. 
Here the company has not entered into any contract with 
him; and he must prove either that the company did 
something which would lead a reasonable man to assume 
that the line clear for crossing {d), or that there was 
something in their arrangements which made it impracticable 
or unreasonably difficult to ascertain whether the line was 
clear or not. Proof of Negligence in the air, so to speak, will 
not do. Mere allegation or proof that the company were 
guilty of negligence is altogether irrelevant; they might 
be guilty of many negligent acts or omissions, which might 
possibly have occasioned injury to somebody, but had no 
connexion whatever with the injury for which redress is 
sought, and therefore the plaintiff must allege and prove, 
not merely that they were negligent, but that their negli- 


(e) JDrunj V. N. E, JS. Co, 
[1901] 2 K- B. 322, 70 L. J. K. B. 
830, was a similar case, except 
that no negligence was suggested 
beyond the fact of the carriage 
door being shut without special 
warning, Cp. Paundor v. N, E, 
M. Co. [1892] 1 Q. B. 385, 61 
L. J. Q, B. 136 (plaintifiE assaulted 
by persons who had crowded in), 
and Cohh v. G. W, U. Co. [1893] 
1 Q. B. 459, 62 L. J, Q. 335, 
O. A. 

(dy As in Wanles$"$ case^ L. R. 


7 H. D. 12, 43 L. J. Q. B.. 185, 
where the gates (intended pri- 
marily for the protection of 
carriage traf&c) were left open 
when they ought not to have 
been, so that the plaintiff w^ 
thrown off his guard; and in * 
Smith V, S. E. By. Co. [1896] 

1 Q. B. 178, 64 L. J. Q. Bi, 219, 
C. A., where it was hold that 
there was evidence of the plaintiff 
having been misled by the gat^ 
keeper’s inaction into supposing 
that no train was approaching. 
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geiice caiisoJ or nxatoriallT contributed to the injury ” (c). 
What may reasonably be held to amount to such proof cannot 
be laid do^m in general terms. You must look at each case, 
and all tlie facts of the case, before you make up your mind 
what the railway company ought to do '’(/). But unless 
the plaintiff's ovm eA’idence shows that the accident was due 
to his own want of ordinary care (as where in broad day- 
light he did not look out at all) (g), the tendency of modern 
authority is to leave the matter very much at large for the 
jury. In Dublm, WwMoiv and Wexford Railway Co. v. 
Slattery Qi), the only point of negligence made against the 
raih\ny company was that the train which ran over and 
killed the plaintiff's husband did not whistle before running 
.through the station where he wsls crossing the line. It was 
night at the time, but not a thick night. Ten witnesses 
distinctly and positively testified that the engine did whistle. 
Three swore that they did not hear it. A jury having found 
for the plaintiff, it was held by the majority of the Houses 
of Lords that the Court could not enter a verdict for the 
defendants, although they did not conceal their opinion that 
the actual verdict was a perverse one (i). 


(e) Lord Watson, Wakelin v. 
X. S. W. It, Co. (186S) . 12 
App. Ca. 41, 47, 56 L. J. Q. B'. 
229. 

(/) Bowen L. J., Davey v. L. 

W, It. Co. (1883) 12 Q. B. Div. 
at p. 76. 

(y) Davey v. Z. 4* 

Cc'. (1883) ‘l2 Q. B. Div. 70, 53 
L. J. Q. B. 58: a case which 
perhaps belongs properly to the 
head of contributory negligence, of 
which more presently. Only the* 
circumstance of daylight soems to 
distinguish this from Slaitery*s case 
Tnext note). 

(h) (1878) 3 App. Ca. 1155. 


Nearly all the modern cases on 
evidence of negligence ” wei’© 
cited in the argument (p. 1161). 
Observe that the question of the 
verdict being against the weight 
of evidence was not open (p. 1162). 

(0 Tiie majority consisted of 
Lord Cairiis (who thought the - 
verdict could not have stood if 
the accident had happened by 
daylight), Lord Penzance, Lord 
O’^Hagan, Lord Selborne, and Lord 
Gordon; the minority of Lord 
Hathei’ley, Lord Coleridge, and 
Lord Blackburn. BUis v. &. W. 
It. Co. (Bs. Oh. 1874) L. B. 9 
C. P. 551, 43 L. J. 0. P. S04y 
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In the other group, which wo have called '' invitatioin. 
to alight'’ eases, the nature of the facts is, if anything, 
less favourable to the defendant. A train stopping at a 
station overshoots the platform so that the front carriages 
stop at a place more or less inconvenient, or it may be 
dangerous, for persons of ordinary bodily ability to alight. 
A passenger bound for that station, or otherwise minded to 
ab’ght, is una-ware (as by reason of darkness, or the like, 
he well may be) of the inconvenience of the place (fc), or 
else is aware of it, but takes the attendant risk rather than 
be carried beyond his destination. In either case he gets 
out as best he can, and, whether through false security, or 
in spite of such caution as he can use, has a fall or is 
otherwise hurt. Here the passenger is entitled by his 
contract wath the company to reasonable accommodation, 
and they ought to give him facilities for alighting in a 
reasonably convenient manner. Overshooting the platform 
is not of itself negligence, for that can be set right by 
backing the train (Z). It is a question of fact whether under 
the particular circumstances the company’s servants 'were 
reasonably diligent for the accommodation of the pas- 
senger^ (m), and whether the passenger, if he alighted know' - 
ing the nature of the place, did so under a reasonable 
apprehension that he must alight there or not at all (??). 


All these cases are apt to be complicated w'ith issues 
of contributory negligence and other similar though not 
identical questions. We shall advert to these presently. 


doffi not seem consistent witli this 
decision: there was difference of 
opirdon in that case also. 

a-) CocUe V. 8. JS. Jt. Co. 
(1872) Ex. Ch. L. R. 7 O. P. 321, 
41 L. J. C. P. 140. 

(1) Siner V. ff. W. M. Co. (1869) 
Ex. Oh. L. E. 4 Ex. 117, 38 L. J. 


Ex. 67. 

(ill) Bridges v. N. London B. 
Co., pp. 52, 53, above. 

(«) Hobson V. H. E. B. Co., 
2 Q. B. Div. 85, 46 L. 3. Q. B. 
50; Bose v. N. B. B. Co., 2 Ex, 
Div. 248, 46 L. J. Ex. 374 (both, 
in 1876). 
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It Tvill be convenient no^* to take a case outside these, 
particular types, and free from their complications, in which 
the difficulty of deciding what is “ evidence of negligence '' 
is illustrated. Such an one is Smith v. London and South 
Western Railway Company (p). The facts are, in this 
country and climate, of an exceptional kind; but the case 
is interesting as coming near, though distinctly within, the 
line at which the freedom' of the jury ceases. The action 
was in respect of property burnt by fire, communicated from 
sparks which had escaped from the defendant company's 
locomotives. The material elements of fact were the 
following. 

Hot dry weather had prevailed for some time, and at the 
time of the accident a strong S.E. wind was blowing. 
About a fortnight earlier grass had been cut by the de- 
fendants’ servants on the banks adjoining the line, and the. 
boundary hedge trimmed, and the cuttings and trimmings 
had, on the morning of the fire {p)^ been raked into heaps, 
and lay along the bank inside the hed^e. These cutting^ 
and trimmings were, by reason of the state of the weather^ 
very dry and inflammable. 

ISText the hedge there was a stubble field; beyond ♦that a 
road; on the other side of the road a cottage belonging 
to the plaintiff, 200 yards in all distant from* the railway. 

Two trains passed, and immediately or shortly afterwards 
the strip of grass between the railroad and the hedge was 
seen to be on fire. Notwithstanding all efforts made to 
subdue it, the fire burnt through the hedge, spread over the 


(p) L, E. 5 C. P. 98, 39 L. J. 
C. P. 68, in Ex. Ch- 6 0. P. 14, 
40 L. J. O. P. 21 (1870). The 
accidenfc took place in the extra- 
ordinarily warm and dry summer 
of 1868. A somewhat similar 
American case of fire carried by 


wind is llilvjaukee and Bi, 'Paul 
P, M. Co, V. Kellogg (1876) 94 
tJ. S. 469. 

{p) Soe statement of the facts 
in the report in Ex. Ch. L. E. 6 
C. P. at p. 15. 



EVIDENCE IN SPECIAL CIRCUMSTANCES. 46& 

stubble field, crossed tbe road, and consumed the plaintiff's 
cottage. 

There was no evidence that the railway engines were 
improperly constructed or worked with reference to the 
escape of sparks, and no direct evidence that the fire came 
from one of them. 

The jury found for the plaintiff; and it was held (though 
with some difficulty) (q) that they were warranted in so 
finding on the ground that the defendants were negligent, 
having regard to the prevailing weather, in leaving the diy 
trimmings in such a place and for so long a time. The 
risk, though unusual, was apparent, and the company w'as 
bound to be careful in proportion. The more likely the 
hedge w’as to take fire, the more incumbent it was upon 
the company to take care that no inflammable material 
remained near to if’ (r). Thus there was evidence enough, 
though none to spare, to be left for the jury to decide upon. 
Special danger was apparent, and it wmuld have been easy 
toiuse appropriate caution. On the other hand the happening 
of an accident in extraordinary circumstances, from a cause 
not apparent, and in a manner that could not have been pre- 
vented’, by any ordinal^’ measures of precaution, is not of 
itself any evidence of negligence (s). And a staircase which 
has been used by many thousand persons without accident 
cannot be pronounced dangerous and defective merely because 
the plaintiff has slipped on it, and somebody can be found 
to suggest improvements (^). 

(g) Brett J. dissented in the (s) Blyth v. Birmingham Water- 
Common Pleas, and Blackburn J. worhs Co. (1866) 11 Ex. 781, 25 
expressed some doubt in the Ex. L. J. Ex; 212, 105 R. B. 791, 
Ch. on the ground that the par- stipra, pp. 46, 47. 
ticular damage in question could (0 CrafUr v. Metrop. B. Co. 
not have reasonably been antici- (1866) L. R. 1 C. P. 300, 36 L. J, 
pated. 0. P. 132: the plaintiff slipped on 

(r) Lush J. in Ex. Ch. L. R. the brass ” nosing of the steps 
6 C. P. at p. 23. (this being the material in common 
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IDustratioiis might be largely multiplied^ aud may be 
found in abimdance in Mr. Beven's monograph, or by 
-means of the citations and discussions in the leading cases. 
Enough has been said to show that by the nature of tlie 
problem no general formula can be laid down except in 
some such purposely vague terms as w'ere used in Scott v. 
London Dock Co, {u). 


We have said that the amount of caution requii'ed of a< 
citizen in his conduct is proportioned to the amount of 
apparent danger. In estimating the probability of danger 
to others we are entitled to assume, in the absence of 
anything to show the contrary, that they have the full 
use of common faculties, and are capable of exercising 
ordinary caution. If a workman throws down a heavy 
object from a roof or scaffolding '‘in a country village, 
where few' passengers are,’' he is free from criminal 
liability at all events, provided “ he calls out to all people 
to have a care"(iij). Xoav some passer-by may be deaf, 
and may suffer by not hearing the w^arning. That will be 
his misfortune, and may be unaccompanied by any imj^ru- 
dence on his part; but it cannot be set dow’ii to the fault of 
the w'orkman. If the w'orkman had no particular reason 
to suppose that the next passer-by would be deaf, he was 
bound only to such caution as suffices for those ^vho have ears 
to hear. The same rule must hold if a deaf man is run 
over from want of hearing a shout or a wbistle (y), or a 


n&e, whereof the Court took judicial 
notice “t^dth the conunon experi- 
■enoe wliich every one ha§,” per* 
Willes J., L. n. 1 C. P. at p, 303), 
and it was suggested that lead 
would have been a safer material. 
(u) P. 451, above. 

(as) Biackst. Comm. iv. 19*2. 
D. 9. 2, ad. 1^. AquU. 31. In a 
civil action it would probably be 


left to the jury whether, on the 
whole, the work was being* done 
with reasonable care. 

(ff) Cp. Skelton v. L. i' N, W. 
n. Co. (1867) L. R. 2 C. P. €31, 
36 L. J. C. P. 249, decided how- 
ever on the ground that the acci- 
dent was wholly due to the man’s 
own want of care. 
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blind man for want of seeing a light, or if a colour-blind 
man, being unable to make out a red danger flag, gets in 
the line of fire of rifle or artillery practice: or if in any 
of these circumstances a child of tender years, or an idiot, 
suffers tlirough mere ignorance of the meaning which the 
warning sight or sound conveys to a grown man with his 
wits about him. And this is not bec-ause there is any fault 
in the person harmed, for there may w’ell be no fault at all. 
Whatever we think, or a jury might think, of a blind man 
w^alking alone, it can hardly be deemed inconsistent with 
common prudence for a deaf man to do so; and it is known 
that colour-blind people, and those with wiiom they live, 
often remain ignorant of their failing until it is disclosed 
by exact obserration or by some accident. It is not that 
the law’ censures a deaf man for not hearing, or a colour- 
blind one for not perceiving a red flag. The normal measure 
of the caution required from a lawful man must be fixed 
with regard to other men's normal powers of taking care of 
themselves, and abnormal infirmity can make a difference 
only when it is shown that in the particular case it was 
apparent. , 

On the other hand it seems clear that greater care is 
required of us w’hen it does appear that we are dealing 
with persons of less than ordinary, faculty. Thus if a man 
driving, or a cyclist, sees that a blind man, an aged man. 
or a cripple is crossing the road ahead, he must govern his 
course and speed accordingly. He w'ill not discharge him- 
self, in the event of a mishap, merely by showing that a 
young and active man with good sight w^ould have come to 
no harm. In like manner, if one sees a child, or other per- 
son manifestly incapable of normal discretion, exposed to 
risk from one’s action, it seems that proportionate care is 
required; and it further seems immaterial that the child 
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would not be there but for the carelessness of some parent 
or guardian or his servant. The principle, accepted for some 
time in the Supreme Court of the United States {z), is now 
recognized hj the House of Lords as applicable to childz'en 
of tender years (a ) . 


Ill . — Contributor y Us egligeme . 

In order that a man’s negligence may entitle another to 
a remedy against him, that other must have suffered harm 
whereof this negligence is a proximate or direct cause. How 
1 may be negligent, and my negligence may be the 
occasion of some one suffering harm, and yet the imme- 
diate cause of the damage may be not my want of care; 
but-his^own. Had I been careful to begin with, he would 
not have been in danger; but had he, being so put in danger, 
used reasonable care for his own safety or that of his pro- 
perty, the damage would still not have happened. Thus 
my original negligence is a comparatively remote cause of 
the harm, and as things turn out the decisive. , 
sufferer’s fault, or rather (since a man is under no 
positive duty to be careful in his own interest) he cannot 
ascribe it to the fault of another. In a state of facts answer- 
ing this general description the person harmed is by the 
rule of the common law not entitled to any remedy. He is 
said to be guilty of contributory negligence; ” a phrase 
well established in our forensic usage, though not free from 


(z) The care and caution re- 
<]uired of a cldld is according- to 
]iLs maturity and capacity only 
J?. Co. V. Stoutf 17 Wall. ()o7 ; 
Baltimore tj* Potomac Jl. P. v. 
Cumberland (1900) 176 D. S. 232. 

(a) Cooke v, ^lidland G. IF. B. 
of Ireland [1909] A. C. 229, 78 
L. J. P. C. 76, see especially Lord 


Atkinson’s opinion. Note that the 
House decided only that the verdict 
was open to the jury on the facts, 
not that they agreed with it. Some 
special risk must have been appa- 
rent to tlie defendant: Latham v. 
li. Johnson and Nephew [1913] 2 
K. B. 398, 82 L. J. K. B. 258, 
C. A. 
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objection. It does not mean that a man who does not take 
ordinary care for his o^vn safety is to be in a manner pun- 
ished for his carelessness by disability to sue any one else 
whose carelessness was concerned in producing the damage. 
Any such view is contradicted by the common practice of 
our courts, founded on constant experience of the way in 
which this question presents itself in real life. The re- 
ceived and usual -way of directing a jury ... is to say 
that if the plaintiff could, by the exercise of such care and 
skill as he was bound to exercise, have avoided the conse- 
quence of the defendant’s negligence, he cannot recover ” (6). 
That is to say, he is not to lose his remedy merely because 
he has been negligent at some stage of the business, though 
wdthout that negligence the subsequent events might not 
or would not have happened; but only if he has been negli- 
gent in the final stage and at the decisiy§ point of the event, 
so that the mischief, as and when it happens, is immediately 
due to his own want of care and not to the defendanit’s. 
Conversely it is an accepted qualification of the rule that 
though the plaintiff may have been guilty of negligence, 
and although that negligence may in fact have contributed 
to the accident, yet if the defendant could in the result, by; 
the exercise of ordinary care and diligence, have avoided the’ 
mischief which happened, the plaintiff’s negligence wdll not' 
excuse him ” (c). In a leading case of which there will be 
more to say the criterion of what was the proximate cause 
of the injury is adopted throughout (d). 

It is true that the rule is not merely a logical deduction, 
but is founded in public utility. “ The ultimate justifica- 

(d) Lord Blackburn, 3 App. Ca. 36, 56 L. J. P. 38; affd. nom. MUis 

at p. 1207, V. Armstrong (1888) 13 App. Ca. 

(<?) Lord Penzance, Hadley y. 1, 57 B. J. P. 65; see especially 

Z. ^ W. W. H. Co, (1876) 1 App. the judgment of Lindley L. J., 

Ca. at p. 759. and cp. Little v, Hackeit (1886) 

(«?) Th4s Bernina (1887) 12 P. D. 116 U. S. 366, 371. 
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tion of the rule is in reasons of policy, viz., the desire ta 
prevent accidents by inducing each member of the community 
to act up to the standard of due care set by the law'' (e). 
Still the question to be decided in each ease is not one of 
desert or the lack of it, but of the cause legally responsible 
for the injury ” (/). 

The authority which settled the doctrine in its modern 
form is Tu^ff v. Warmm{g), The action was against the^ 
pilot of a steamer in the Thames for running down the 
plaintiff’s barge; the plaintiff’s own evidence showed that 
there was no look-out on the barge; as to the conduct of the 
steamer the evidence was conflicting, but according to the 
plaintiff’s witnesses she might easily have cleared the barge-. 
Willes J. left it to the jury to say whether the WTint of a 
look-out was negligence on the part of the plaintiff, and 
if so, whether it directly contributed to the accident.'' 
This \vas objected to as too favourable to the plaintiff, but 
was upheld both in the full Court of Common Pleas and 
in the Exchequer Chamber. In the considered judgment 
on appeal {h) it is said that the proper question for the jury 
is whether the damage W’as occasioned entirely by the negli- 
gence or improper conduct of the defendant, or Tvhether the 
plaintiff himself so far contributed to the misfortune by 
his ow-n negligence or w^ant of ordinary and common care 
and caution that, but for such negligence or want of 
ordinary care and caution on his part, the misfortune w^ould 
not have happened.” But negligence will not disentitle the 
plaintiff to recover, unless it be such that without it the 

(e) W. Schofield in Harw Law (^) 2 C, B. N. S. 740, 5 C. B. 
Kev. iii. 270. N. S. 573, 27 L. J. C. P. 32*2 

(/) Judicial Comniittee per Lord (1857-8), 109 R. R. 865, 116 R. 
Stunner, B, C, BUotrio B. Co. v. R. 774, 

Zoac/i. [1916] 1 A. C. 719, 725. (h) 5 C. B. N. at p. 585. 

116 R. E. 779. 
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harm complained of would (i) not have happened; ''nor if 
the defendant might by the exercise of care on his part have 
avoided the consequences of the neglect or carelessness of 
the plaintiff." 

liiEcidleyx. London and yorth Western Eailway Co. (/), 
this doctrine received a striking confirmation. 

The defendant railway company was in the habit of taking 
full trucks from the siding of the plaintiff's, colliery owners, 
and returning the empty trucks there. Over this siding 
was u bridge eight feet high from the ground. On a 
Saturday afternoon, when all the collieiy men had left work, 
the servants of the railway ran some trucks on the siding 
and left them there. One of the plaintiffs' men knew this, 
but nothing was done to remove the trucks. The first of 
these trucks contained another broken-dovrn truck, and their 
joint height amounted to eleven feet. On the Sunday even- 
ing the railway servants brought on the siding a line of 
empty trucks, and pushed on in front of them all those pre- 
viously left on the siding. Some resistance was felt, and 
the power of the engine pushing the trucks was increased. 
The two trucks at the head of the line, not being able to 
pass under the bridge, struck it and broke it down. An 
action wns brought to recover damages for the injury. The 
defence was contributory negligence, on the ground that the 
plaintiffs’ ser\nnts ought to have moved the first set of trucks 
to a safe place, or at any rate not have left the piled-up 
truck in a dangerous position. The j:udge at the trial told 
the jury that the plaintiffs must satisfy them that the acci- 
dent “happened by the negligence of the defendants’ ser- 
vants, and without, any contributory negligence of their OAvn; 

(i) Not could : ” see Beven on of the Exchequer Chamber, L. R. 
Negligence, i. 152, 3rd ed. 10 Ex. 100, and restoring that of 

(/) 1 App, Ca. 754, 46 L. J. the CJourt of Exchequer, L. R. 9 
Ex. 573, reversing the judgment Ex. 71 (1874-6). 

P. — T. 


30 
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in other words, that it was solely by the negligence of the 
defendants' servants/' 

On these facts and under this direction the jury found 
that there was contributoiy negligence on the part of the 
plaintiSs, and a verdict w^as entered for the defendants. 
The Court of Exchequer (Tc) held that there was no evidence 
of contributory negligence, chiefly on the ground that the 
plaintiffs were not bound to expect or provide against the 
negligence of the defendants. The Exchequer Chamber (?) 
held that there was evidence of the plaintiffs having 
omitted to use reasonable precaution, and that the direction 
given to the jury was sufficient. In the House of Lords 
it was held (m) that there was a question of fact for the 
jury, but the law had not been sufficiently stated to them. 
They had not been clearly informed, as they should have 
been, that not every negligence on the part of the plaintiff 
which in any degree contributes to the mischief will bar him 
of his remedy, but only such negligence that the defendant 
could not by the exercise of ordinary care have avoided 
the result {n), 

“It is true that in part of his summing-up the learned 
judge pointed attention to the conduct of the engine- 
driver, in determining to force his way through the 
obstruction, as fit to be considered by the jury on the 
question of negligence; but he failed to add that if they 
thought the engine-driver might at this stage of the matter 
by ordinary care have avoided aU accident, any previous 

(w) The principle of Radle^fs 
case has lately been applied to s‘i!l 
more oomplicatei facts, not with- 
out difference of opinion: EUer- 
man Lines v. H. 4' 0. Grayson 
[1919] 2 K. B. 514, 88 L. J. K. B. 
904, C. A., affd. in H. L. nom. 
Grayson v. S. Wales, Co, 
[1920] A. 0. 460. 


(k) Bramwell and Amphlett BB. 

(0 Blackburn, Mellor, Lush, 
Grove, Brett, Archibald JJ.; diss, 
Denman J. 

(m) By Lord Penzance, Lord 
Cairns, Lord Blackburn (thus re- 
tracting his opinion in the Ex. 
Ch.), and Lord Gordon. 
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negligence of the plaintiffs would not preclude them from 
recovering. 

‘‘ In point of fact the evidence was strong to show that 
this was the immediate cause of the accident, and the jury 
might well think that ordinary care and diligence on the 
part of the engine-diiver would, notwithstanding any pre- 
vious negligence of the plaintiffs in leaving the loaded-up 
truck on the line, have made the accident impossible. The 
substantial defect of the learned judge’s charge is that that 
question was never put to the jury ” (o). 

This leaves no doubt that the true ground of contributory 
negligence being a bar to recovery is that it is the proximate 
cause of the mischief; and negligence. on the plaintiff’s part 
which is only part of the inducing causes (p) will not disable 
him. The term “ proximate cause ” has long been approved 
by usage and authority, but “ direct ” has been proposed 
as an improvement, though not precisely in this context (g). 
1 would still suggest, as 1 did in the first edition, that “ de- 

meaning more, exactly. For if 
the defendant’s original negligence was so far remote from 
the plaintiff ’s damage as not to be part at least of its proxi- 
mate cause ” within the more general meaning of that term, 
the plaintiff would not have any case at all, and the question 
of contributory negligence would not arise. We shall imme- 
diately see, moreover, that independent negligent acts of 
A. and B. may both be proximate in respect of harm suffered 
by Z., though either of them, if committed by Z. himself, 
would have prevented him from having any remedy for the 
other. Thus it appears that the term “ proximate ” is not 

(o) Lord Penzance, 1 App. Ca. dition” is dangerous to refine 
at p. 760. upon: tiie deep waters of pliilo- 

{p) Or, as Mr. Wharton puts it, sophy are too near, 
not a cause, but a condition. But (<?) See per Lord Sumner [1918] 
the contrast of cause ’’ and con- A. O. at p. 114. 

30 ( 2 ) 
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used in precisely tlie same sense in fixing a negligent de- 
fendant’s liability and a negligent plaintiff’s disability. 

The plaintiff’s negligence, if it is to disable him. has to 
be somehow more proximate than the defendant's. It 
seems dangerously ambiguous to use “proximate” in a 
special emphatic sense without further or otherwise mark- 
ing the difference. If we said “ decisive ” we should at any 
rate avoid this danger. 

A person who has by his own act or default deprived 
himself of ordinary ability to avoid the consequences of 
another’s negligence, w’hether initial or contributory, is in no 
better position than if, having such ability, he had failed to 
avoid them. A horse-drawn wragon approached an electric 
rail track without keeping a reasonable look-out, and w'as 
run over by an electric car which nevertheless the motorman 
could and Avould have stopped if his brake had been efficient. 
The railway company w*as liable for the damage (r ) . If, 
indeed, the other had notice of his inability in time to use 
care appropriate to the emergency, the failure to use that 
care wmuld be the decisive negligence. A. and B. are driv- 
ing in opposite directions on the same road on a dark night. 
B. is driving at a dangerous speed, and A. is asleep, but 
B, cannot see that he is asleep. Suppose that A., had he 
been awake, might have avoided a collision by ordinary care 
notwithstanding B.’s negligence. Can A. be heard to say 
that there is no contributory negligence on his part because 
he was asleep? It seems not . Suppose, on the other hand, 
that the same thing takes place by dajdight or on a fine 
moonlight night, so that B. would wdth common care and 
attention perceive A.’s condition. Here B, would be bound, 
it seems, to use special caution no less than if A. had been 
disabled, say by a sudden paralytic stroke, without default 

00 B. C. Electric B, Co, v. LoacJh [19161 1 A. C. 719. 85 L. J. P. C, 
23, J, 0, 
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of liis own. So if a man meets a runaway horse, he cannot 
teli whether it is loose by negligence or by inevitable accident, 
but this can make no difference to what a prudent man could 
or would do, nor, therefore, to the legal measure of the 
diligence required. 

Cases earlier than Tuff v. War77imi (s) are now material 
onlj’ as illustrations. A celebrated one is the ‘'donkey 
case/’ Davies v. Mann (i). There the plaintiff had turned 
his ass loose in a highway wdth its forefeet fettered, and 
it was run over b}" the defendant's waggon, going at “ a 
smartish pace.'' It was held a proper direction to the 
jury that, whatever they thought of the plaintiff's conduct, 

I he was still entitled to his remedy if the accident might have 
been avoided by the exercise of ordinary care on the part 
of the driver. Otherwise, “a man might justify the driv- 
ing over goods left on a j)ublic highway, or even over a 
man lying asleep there, or the purposely running against a 
carriage going on the VTong side of the road” {u ) . With this 
may be compared the not much later case of Mayor of Col- 
chester V. Brooke (aj), where it vras laid down (among many 
other matters) that if a ship runs on a bed of oysters in a 
river, and could with due care and skill have passed clear 
of them, the fact of the oyster bed being a nuisance to the 
navigation does not afford an excuse. The facts of Davies 
V. Man7i suggest many speculative variations, and the deci- 
sion has been much and not always wisely discussed in 
America, though uniformly followed in this country {y). 


{,') 0 C. B. N. S. 573, 27 L. L 
0. P. 322, 116 R. R. 774. 

(0 (1842) 10 M. k W. 546, 12 
L. J. Ex. 10, 62 R. E. 696. 

(u) Parke B., 10 M. ic W. at 
p. 549 ; op. kis judgment in JSridr/e 
V. Graiid Jur'Cfhjn R. Vo, (1838) 


3 M. ^ W. at p. 248, 49 R. E. 
593. 

{nc') 7 Q. B. 339, 376, 15 L. J. 
Q. B. 59. 

(|/) See Harv. Law Rev. iii. 
272—276. 



470 


NEGLIGENCE. 


Butterfield v. Forrester {z) is a good example of obvious 
fault on both sides, where the plaintiff’s damage was 
immediatelyduetohisown want of care. The defendant had 
put up a pole across a public thoroughfare in Derby, which 
he had no right to do. The plaintiff was riding that way 
at eight o’clock in the evening in August, when dusk was 
coming on, but the obstruction was still visible a hundred 
yards off: he -w^s riding violently, came against the pole, 
and fell with his horse. It was left to the jury whether the 
plaintiff, riding with reasonable and ordinary care, coiild 
have seen and avoided the obstruction; if they thought he 
could they were to find for the defendant; and they did so. 
The judge’s direction was affirmed on motion for a new 
trial. “ One person being in fault will not dispense with 
another’s using ordinary care for himself.” Here it can 
hardly be said that the position of the pole across the road 
was not a proximate cause — surely it was a direct cause — 
of the fall. But it was not the whole proximate -cause. 
The other and decisim cause which concurred was the 
plaintiff’s failure to see and avoid the pole in his way. 

On the whole, then, if the plaintiff’s fault, w^hether of 
omission or of commission, has been the proximate cause 
of the injury, he is wdthout remedy against one also in 
the wrong ” {a). On the other hand, if the defendant’s 
fault has been the proximate cause he is not excused! 
merely by showing that the plaintiff’s fault at some earlier! 
stage, created the opportunity for the fault which was that* 
cause (6). If it is not possible to say ^vhether the plaintiff’s 
or the defendant’s negligence were the decisive cause of the 
damage, it may be said that the plaintiff cannot succeed 

(a) 11 East 60, 10 B. B. 433 Forrester, 

(1809). (&) Badle^ v. X. # 2V. W. M. 

{a) Little v. Rockett (1866) 116 Co.; Davies v. Mann, pp. 465, 
XJ. S. 366, 371; Butterfield y. 469, above. 



CON KRIBUTORY NEGLKiENCfc:. 


471 


because be bas failed to prove that he has been injured 
by the defendant's negligence (c). On the other hand it 
might be suggested that, since contributoiy negligence is 
a matter of defence of which the burden of proof is on the> 
defendant (d), the defendant would in such a case have failed 
to make out his defence, and the plaintiff, having proved 
that the defendant’s negligence was a proximate cause if 
not the whole proximate cause of his damage, would still 
be entitled to succeed. The defendant must allege and prove 
not merely that the plaintiff was negligent, but that the 
plaintiff could by the exercise of ordinary care have avoided 
the consequences of the defendant’s negligence (e). It is 
a question, either way, whether the plaintiff' shall recover 
his whole damages or nothing, for the common law, whether 
reasonably or not (/), has made no provision for apportion- 
ing damages in such cases. A learned wTiter has suggested 
that “ hardly sufficient attention has been paid herein to 
the distinction between oases where the negligent acts are 
smultaneoiis nnd those where they are successive. In regard 
to the former class, such as Duhlm^ ^YiScJo^o d' Wexford Ry. 
Co, V. Slattery {g)^ or the ease of two persons colliding at 
a street corner, the rule is, that if the plaintiff eoiild hy the 
exercise of, ordinary care have avoided the accident he can- 
not recover, ... In regard to the latter class of cases, such 
as Davies v. Manm (Ji) and Radley v. L. d' A. W. Ry, 
Co. (i), the rule may be stated thus: that he ivho last has an 
opportunity of avoiding the accident^ notwithstanding the 
negligence of the other, is solely responsihle. And the 


(tf) Per Lindiey L. J., Thp 
Bernina, 12 P. D. 58, 59. 

(«?) Lord Watson (Lord Black- 
bum agreeing), WnheVm v. L, d' 
S. W. B. Co. (1886) 12 App. Ca. 
at pp. 47 — 49. 

(«) Bridge v. Grand .Junction 
B. Co. (1838) 3 M. & W. 248, 49 


E. E. 590. 

(/) See per Lindlev L. J.. 12 
P. b. 89. 

(g) 3 App. Ca. 1155. 

(70 12 M. & W. 546, 62 E. E. 
698. 

(0 1 App. Ca. 754, 46 L. J. 
Ex. 573. 
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ground of both, rules is the same; that the la-vv looks to the 
proximate cause, or, in ,other words, will not measure out 
responsibility in halves or other fractions, but holds that 
person liable w'ho w^as iu the main the cause of the 
injury ” (fc). 

Another kind of question arises where a person is injured 
without any fault of his own, but by the combined effects of 
the negligence of two persons of whom the one is not respon- 
sible for the other. It has been supposed that A. could avail 
himself, as against Z. who has been injured without any want 
of due care on his own part, of the so-called contributory 
negligence of a third person B. “ It is true you were in- 
jured by my negligence, but it 'would not have happened if 
B. had not been negligent also, therefore you cannot sue 
me, or at aU events not apart from B.” Eecent authority 
is decidedly against allowing such a defence, and in one 
particular class of cases it has been emphatically dis- 
allowed. It must, hc^^ever, be open to A. to answer to 
Z.: '‘You were not injured by my negligence at all, but 
only and 'wholly hj B.’s.” It seems to be a question of 
fact rather than of law (as, w^ithin the usual limits of a 
jury's discretion, the question of “ proximate cause " is in 
all ordinary cases) (1) what resj)ective degrees of connexion, 
in kind and degree, between the damage suffered by Z. and 
the independent negligent conduct of A. and B. will make 
it proper to say that Z. was injured by the negligence of A. 
alone, or of B. alone, or of both A. and B. But if this 
last conclusion be arrived at, it is now quite clear that Z. 
can sue both A. and B. (m)- 

(h) L. Q. R. V. 87. It may now would seem on the facts that the 
be stated that the writer was the plaintiff needlessly exposed herself 
late Mr. W. Wills. The distinc- to an obvious risk, 
tion was taken in Massachusetts (?) See 94 U. S. at p. 17-4. 

in 1869, 3It(rphij v. Deane, 101’ (m) Little v. Mackett (1886) 116 

Maas. 455: where, however, it U. S. 366; Mills v. Armstrong 
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In anoveiTuled decision of tlie Court of Common Pleas [7}i}n) 
which, though seldom acted on. was of more or less autho- 
ritrfor nearly forty years, it was held that if A. is travelling 
in a vehicle, whether carriage or ship, wdiich belongs to B. 
and is under the control of B.’s sen^nts, and A. is injured 
in a collision with another vehicle belonging to Z., and under 
the control of Z.’s seiwants, which collision is caused partly 
by the negligence of B/s servants and partly by that of Z.’s 
servants, A. cannot recover against Z. The passenger, it 
was said, must be considered as having in some sense “ identi- 
fied himself’ with the vehicle in which he has chosen to 
travel, so that for the purpose of complaining of any out- 
sider’s negligence he is not in any better position than the 
person who has the actual control (n). It is very difficult to 
see what this supposed “ identification really meant. With 
regard to any actual facts or intentions of parties, it is 
plainly a figment. No passenger earned for hire intends 
or expects to be answerable for the negligence of the driver, 
guard, conductor, master, or whoever the person in charge 
may be. He naturally intends and justly expects, on the 
contrary, to hold every such person and his superiors answer- 
able to himself. Why that right should exclude a concurrent 
right against other persons w^ho have also been negligent in 
the same transaction was never explained. The eminent 
judges (o) who invented “ identification ” seem to have as- 
sumed, rather than concluded, that the plaintiff was bound 
to show, even in a case wdiere no negligence of his own 
was alleged, that the defendant’s negligence was not only 
a cause of the damage sustained, but the whole of the cause. 
But this is not so. The strict analysis of the proximate or 

(1888) 13 App. Ca. 1, overruling: Byi/an, see 12 P. D. at pp. 64 — 67, 
Tliorcgood v. Bnjyin 0849) 8 C. B. 13 App. Ca. at pp. 6, 7, 17. 

115, IS L. J. C. P. 336. (o) Coltman, jMaule, Oesswell, 

(;/?//?) See last note. and E. Y. Williams J.T. 

(ii) Judgments in Thorogood v. 
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immediate cause of the event, the inquiry who could last 
have prevented the mischief by the exercise of due care, 
is relevant only where the defendant says that the plaintiff 
suffered by his own negligence. Where negligent acts of 
two or more independent persons have between them caused 
damage to a third, the sufferer is not driven to apply any 
such analysis to find out whom he can sue. He is entitled — 
of course within the limits set by the general rules as to 
remoteness of damage — to sue all or any of the negligent 
persons. It is no concern of his whether there is any duty 
of contribution or indemnity as betw'een those persons, 
though in any case he cannot recover in the whole mox’e 
than his whole damage. 

,The phrase “ contributory negligence of a third perso n,''^ 
which has sometimes been used, must therefore be rejected' 
as_.mideadm Peter, being sued by Andrew for causing 
him harm by negligence, may prove if he can that not his 
negligence, but wholly and only John’s, harmed Andrew. 
It is useless for, him' to show that John’s negligence was 
^^contributory” to the harm, except so far as evidence wiiich 
proved this, though failing to prove more, might practically 
tend to reduce the damages. 

It is impossible to lay down rules for determining whether 
harm has been caused by A.’s and B.’s negligence "together, 
or by A.’s or B.’s alone. The question is essentially one of 
fact. There is no reason, however, why joint negligence 
should not be successive as well as simultaneous, and there 
is some authority to show that it may be (p). A wrongful 
or negligent voluntary act of Peter may create a state of 


(jp) See JSngelhari v. Farrant 
i' Co. [1897J 1 Q. B. 240, 66 L. J. 
Q. B. 122, C, A., swpm^ p. 44, 
and the discussion in the differing 
opinions (though the Court was 
unanimous in the decision, which 


turned on the Workmen's Compen- 
sation Act) of Vaughan Williams! 
and Kennedy L. JJ. in Cory ^ 
Soji V. France Fenvneh Co. 
[1911] 1 K. B. 114, 122, 133, 80 
L. J. K. B. 341. 
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things giving an opportunity for another wrongful or negli- 
gent act of John, as well as for pure accidents. If harm is 
then caused by J ohn’s act, which act is of a kind that Peter 
might have reasonably foreseen, Peter and John may both 
be liable; and this whether John’s act be wilful or not, 
for many kinds of negligent and wilfully w'rongful acts 
are unhappily common, and a prudent man cannot shut his 
eyes to the probability that somebody will commit them if 
temptation is put in the ^^’ay(g). One is not entitled to 
make obvious occasions for negligence. A. loaves the flap 
of a cellar in an insecure position on a highway where all 
manner of persons, adult and infant, wise and foolish, are 
accustomed to pass. B. in carelessly passing, or playing 
with the flap, brings it down on himself, or on C. In 
the former case B. has suffered from his own negligence and 
cannot sue A. (r). In the latter B. is liable to C.; but it 
may well be that a prudent man in A.’s place would have 
foreseen and guarded against the risk of a thing so left 
exposed in a public place being meddled with by some 
careless person, and if a jury is of that opinion A. may 
also be liable to C. (s). Where A. placed a dangerous 
obstruction in a road, and it wns removed by some unex- 


{q) Wrongful acts of strangers, 
such as throwing stones at trains, 
may, if they are in fact common, 
be reckoned as accidents arising 
out of employment under the 
Workmen’s Compensation Act: 
Chains V. L. S. W\ H, Co. 
[1905] 2 K. B. 151, 74 L. J. K. B, 
569, O. A. 

(r) Assuming that he is capable 
of discretion. See Lynah v. 
Ntirdin (1841) 1 Q. B. 29, 10 L. J. 
Q. B. 73, 55 R. R. 191; Coohe v. 
MkUayid G. W. It. [1909] A. C. 
229, 78 L. J. P. C. 76. 


(s) Hughes v. Mac fie (1863) 2 
H. & C. 744, 33 L. J. Ex. 177,. 
133 R. R. 774: and see Clark v. 
Chamhm's (1878) 3 Q. B. D. at 
pp. 330 — 336, J). 47, above; Hixon 
V. Bdl. 5 M. & S. 198, 17 R. R. 
308, pp. 506, 507, below, and dis- 
tinguish McI)ov:all v. G. IF, B. 
Co^ [1903] 2 K. B. 331, 72 L. J. 
K. B. 652, where the C. A. held 
that there was no .evidence of 
negligence in the iii'st instance^ 
folM. Muo-ff V. Lang Co. [1916] 
1 K. B. 148, 85 L.^J. K, B. 364. 
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plained act of an unknown third person to another part of 
the same road, where Z., a person lawfully using the road, 
came against it in the dark and was injured, A. was held 
liable to Z., though there wias nothing to show w^hether 
the third person’s act was or w-as not lawful or done for a 
lawful purpose (i). Again a man whose business it is to 
give directions may give them without due care, and thej' 
may be executed without due care or discretion; and hence 
difficult questions of fact may arise (2/.). 

Another special class of cases requires consideration. 
If A. is a child of tender years (or other person incapable 
-of taking ordinary care of himseK), but in the custody of 
M., an adult, and one or both of them suffer harm under 
•circumstances tending to prove negligence on the part of 
Z,, and also contributory negligence on the part of M. (x), 
,Z. wdll not be liable to A. if M.’s negligence alone w-as the 
’proximate cause of the mischief. Therefore if M. could, 
by such reasonable diligence as is commonly expected of 
persons having the care of young children, have avoided 
the consequences of Z.’s negligence, A. is not entitled to 
sue Z.; and this no-t because M.’s negligence is imputed 
by a fiction of law to A., who by the hypothesis is 
incapable of either diligence or negligence, but because the 
needful foundation of liability is %vanting, namely, that Z.’s 
negligence, and not something else for wffiich Z. is not 
answerable, and which Z. had no reason to anticipate, 
should be the proximate cause. 

Now take the case of a child not old enough to use ordinary 

(0 ClarJc V. Ohamhers, last note. Q. B. 258, 113 E. E. 850, 855. 

(ii) Cory Son's case, note (p) This case is expressly left nn- 

above. touched by Mills v. Arms Irony , 13 

(x) Waite v. iV. B. R, Co, A.pp. Ca. 1 (see at pp. 10, 19), 

(1859) Ex. Ch. E. B. & E. 719, 57 L. J. P. 65. 

728, 27 L. J. Q. B. 417, 28 L. J. 
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care for its own safety, wliicli by the carelessness of the 
person in charge of it is allowed to go alone in a place whei'e 
it is exposed to danger. If the child comes to harm, does the 
antecedent negligence of the custodian make any difference, 
to the legal result? On principle surely not, unless a case- 
can be conceived in which that negligence is the proximate 
cause. The defendant’s duty can be measured by his notice 
of special risk and his means of avoiding it; there is no 
reason for making it vary with the diligence or negligence 
of a third person in giving occasion for the risk to exist. 
If the defendant is so negligent that an adult in the plaintiff’s 
position could not have saved himself by reasonable care, 
he is liable. If he is aware of the plaintiff’s helplessness,, 
and fails to use such special precaution as is reasonably 
possible, then also, we submit, he is liable. If he did not 
know, and could not wuth ordinary diligence have known,, 
the plaintiff to be incapable of taking care of himself (y), 
and has used such diligence as w'ould be sufficient towards 
an adult; or if, being aw'^are of the danger, he did use- 
such additional caution as he reasonably could; or if the- 
facts were such that no additional caution was reasonably 
called for in the circumstances (^), or was practicable, and 
there is no evidence of negligence according to the ordinary 
standard (a), then the defendant is not liable. 

No English decision has been met with that goes the- 
length of depriving a child of redress on the ground that 
a third person negligently allowed it to go alone (5). In 


(?/) This might happen in 
various ways, by reason of dark- 
ness or otherwise. 

(z) Zatham v. Johnson and 
Nepheio [1913] 1 K. B. 398, S2 
L. J. K. B, 258, C. A. 

(tt) Singleton v. E. C. E. Co. 
(1859) Y C. B. N. S. 287, 121 
R. R. 496, is a case of this kind, 


as it was decided not on the fiction 
of imputing a third person’s negli- 
gence to a child, but on the gi-ound 
(whether rightly taken or not) that 
there was no evidence of negligence* 
at all. 

{h') Mangan v. Attei'ton (1866) 
L. R. 1 Ex. 239, 35 L. J. Ex. 
161, comes near it. But that case- 
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America there have been such decisions in Massachu- 
setts (c), New York, and elsewhere: but the better opinion 
is to the contrary {d). On the other hand, the child must 
have some sort of right to be there, as we shall see 
in another place (e). 

In one peculiar case (/), the now exploded doctrine of 

identification ’’ (g) was brought in, gratuitously as it 
would seem. The plaintiff was a platelayer working on a 
railway; the railway company was by statute bound to 
maintain a fence to prevent animals (Ji) from straying 
off the adjoining land; the defendant was an adjacent 
owner who kept pigs. The fence was insufficient to keep out 
pigs (i). Some pigs of the defendant’s found their way on 
to the line, it did not appear how, and upset a trplly worked 
by hand on which the plaintiff and others were riding back 
from their work. The plaintiff’s case appears to be bad 
on one or both of tw^'o grounds; there was no proof of actual 
negligence on the defendant’s part, and even if his common- 
law duty to fence was not altogether superseded, as regards 
that boundary, by the Act casting the duty on the rail- 


■went partly oa th© ground of the 
•damage being too remote, and since 
Clarjb V. Chambers (1878) 3 Q. B. 
D. 327, 47 L. J. Q. B. 427, supra, 
p. 47, it is of doubtful authority. 
Por our own part we think it is 
not law. Op. the late Hr. Camp- 
bell’s note to Dixon v. Bell, 17 
R. R. 308. 

(o) Holmes, The Common Law, 
128, 

(«?) Burdick on Torts, 443, and 
see Jer. Smith, 2 Sel. Ca. on 
Torts, 212; Wigmore, 2 Sel. Ga. 
on Torts, 107. Cp. Cooke v. 
M. a. W. R. oj Irdand [1909] 
A. C. 229, 78 L. J. P. O. 76, 
though not expressly dealing with 


this point. 

{o') Pp. 528, 529, below. 

if) Child V. Hearn (1874) L. R. 
9 Ex. 176, 43 L. J. E.x. 100. 

ig) P. 473, above. 

(A) “ Cattle,” held by the Couii; 
to include pigs. 

(?) That is, pigs of average 
vigour and obstinacy ; see per 
Bramwell B., whose judgment 
(L. R. 9 Ex, pp. 181, 182) is 
almost a caricature of the general 
idea of the “reasonable man.” 
It was alleged, but not found as 
a fact, that the defendant had pre- 
viously been warned by some one 
of his pigs being on the line. 
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'vv'ay company, he was entitled to assume that the company 
■would perform their duty; and also the damage was too 
remote (fe)* But the ground actually taken w'as “ that the 
servant c^n he in no better position than the master when 
he is using the master’s property for the master’s purposes,” 
or the plaintiff is identified with the land which he was 
using for his own convenience.” This ground would now 
clearly be untenable. 


The common law rule of contributory negligence is un- 
known to the maritime law administered in courts of Admi- 
ralty jurisdiction.’ ^TJnder a rough wwking rule commonly 
called jiididimi rusticum, and apparently derived from early 
medieval codes or customs, wdth none of which, however, 
it coincides in its modern application (Z), the loss was equally 
divided in cases of collision where both ships are found to 
have been in fault. The more ancient rule applied only 
where there w^as no fault in either ship; as adopted in 
England, it seems more than doubtful w^hether the rule made 
any distinction, until quite late in the eighteenth century, 
between cases of negligence and of pure accident (jd). How- 
ever that may be, it dates from a time w^hen any more refined 
working out of principles was impossible (n). As a rule 


(/c) Note by the late Mr. Justice 
Cave ill Addison on Torts, oth ed. 
27. 

Q) Marsden on Collisions at Sea, 
ch. 6 (Cth ed. 117 sqq,'), and see 
an article by the same writer in 
L. Q. R. ii. 357. No such rule 
extends to the case of an innocent 
ship damaged in a collision for 
which two others arc to blame; 
either of those two may be sued for 
the whole damage: Devomhire 8.S. 
V. Barge Leslie [1912] A. C. 634, 
81 L. j. P. 94. 

(ni) Op, cit. 139. 

(;?) Writers on maritime law 
state the rule of the common law 


to be that when both ships are in 
fault neither can recover any- 
thing. Tliis may have been prac- 
tically so in the earlier part of 
the nineteenth century, but it is 
neither a complete nor a correct 
version of the law laid down in 
Tuff V. Wurmmi (1858) 5 C. B. 
N. S. 573, 27 L. J. C. P. 322, 
116 R. R. 774. As long ago as 
1838 it was distinctly pointed out 
that "there may have been negli- 
gence in both parties, and yet the 
plaintiff may be entitled to re- 
cover:” Parke B. in Bridge v. 
Grand J unction R. Co,^ 3 M. &W. 
244, 248, 49 R. R. 590, 593. 
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of thumb, which frankly renounced the pretence of being 
anything more, it vtsls long found tolerable by the majority 
of those whom it concerned (o), although, as Mr. Marsden’s 
researches have slio^ra, for about a century it has been 
applied for a wholly different purpose from that for wdiich 
it was introduced in the older maritime law, and in a 
W'hoUy different class of cases. By the Judicature Act, 
1873 ( 2 >), the judicmm nistieum was expressly preserved in 
the Admiralty Division. The Maritime Conventions Act, 
1911, has now substituted a new rule of apportionment {q). 


IV. — Auxilim'y Buies and Presumptions. 

There are certain conditions under which the normal 
standard of a reasonable man’s prudence is peculiarly 
difficult to apply, by reason of one party’s choice of 
alternatives, or opportunities of judgment, being affected 
by the conduct of the other. Such difficulties occur mostly 
in questions of contributor}’ negligence. In the first place, 
a man wffio by another’s want of care finds himself in a 
position of imminent danger cannot be held guilty of negli- 
gence merely because in that emergency he does not act 
in the best way to avoid the danger. That wdiich appears 
the best way to a co.urt examining the matter afterwards 
at leisure and with full knowledge is not necessarily obvious 
even to a prudent and skilful man on a sudden alarm. Still 
less can the party wffiose fault brought on the risk ba 
heard to complain of the other’s error of judgment. This 
rule has been chiefly applied in maritime cases, where a 

(o) See, however, Mr. Leslie The Dnmlanrig [1911] A. C. 16, 
F. Scott’s article on this subject 80 L. J. P. 9. 
in L. Q. K. xiii. 17. iq) But the rule of equal divi- 

(^?) S. 25, sub-s. 9. See Mars- sion will remain where it is not 
den, p. 122, 6th ed., and see possible to establish different 
further as to the Admiralty rule, degrees of fault. 
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ship placed in peril by another's improper navigation has at 
the last moment taken a wrong course (r): but there is autho- 
rity for it elsewhere. A person who finds the gates of a 
level railway crossing open, and is thereby misled info think- 
ing the line safe for crossing, is not bound to minute 
circumspection, and if he is run over by a train the company 
may be liable to him although he did not use his faculties 
so clearly as he might have done under other circuin- 
stanees”(s). ‘‘One should not be held too strictly for a 
hasty attempt to avert a suddenly impending danger, oven 
though his effort is ill-jndcred" (f). 

One might generalize the rule in some such form as this: 
not only a man cannot with impunity harm others by his 
negligence, but his negligence cannot put them in a worse 
position with regard to the estimation of default. You shall 
not drive a man into a situation where there is loss or risk 
every way, and then say that he suffered by his own impru- 
dence. Neither shall you complain that he did not foresee 
and provide against your negligence. We are entitled to 
count on the ordinary prudence of our fellow-men until we 
have specific warning to the contrary. The driver of a car- 
riage assumes that other vehicles will observe the rule of 
the road, the master of a vessel that other ships will obey 
the statutory and other rules of navigation, and the like. 
And generally no man is bound (either for the establishment 
of his own claims, or to avoid claims of third persons against 
him) to use special precaution against merely possible want 

(r) The Bywell Cmtle (1879) 4 (s) A\ E, R. Co, v. Wanless 

P. Div. 219; The Ta&mania (1890) (1874) L. B. 7 H. L. atp. 16; op. 

15 App. Ca. 223, 226, per Lord Slattery's ca, (1878) 3 App. Ca. 
Herscheli; and see other examples at p. 1193. 

collected in Marsden on Collisions {t) Briggs v. Union Street Ey, 
at Sea, pp. 4, 5, 6th ed. (1888) 148 Maas. 72, 70. 

P. — T. 31 
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of care or skill on the part of other persons ^’Iio are not his 
servants or under his authority or control (u). 

It is not, as a matter of la^v, negligent in a passeng'er 
on a I'aihvay to put his hand on the door or the window- 
rod, though it might occur to a xeij prudent man to trj 
first whether it was properly fastened; for it is the com- 
pany’s business to have the door properly fastened (a?). 
On the other hand if something goes wrong which does 
not cause any pressing danger or inconvenience, and the 
passenger comes to harm in endeavouring to set it right 
himself, he cannot hold the company liable (y). 

We have a somewhat different case when a person, 
having an apparent dilemma of evils or risks put before 
him by another’s default, makes an active choice between 
them. The principle applied is not dissimilar; it is not 
necessarily and of itself contributoiy negligence to do 
‘ something which, ajpart from the state of thix^s due to the 
defendant’s negligence, would be imprudent. 

The earliest case where this point is distinctly raised 
and treated by a full Court- is Clayco*ds v. Dethick^z). 


(ti) See Daniel v. ^letroji. jR.. 
Co, (1871) L. B. 5 H. L. 45, 40 
L. J. C. P. 121. 

yx) Gee V. Metrop, It, Co, 
(1873) Ex. Ch. L. E. 8 Q. B. 161, 
42 L. J. Q. B, 105. There was 
some difEerence of opinion how far 
the question of contributory negli- 
gence in fact was fit to be put to 
the jury. That the fact of a door 
in a train in motion being left open 
is evidence of negligence, see Tool 
V. North British Ry, [1908] A. C. 
352, 77 L. J. P, C. 119. 

(y) This is the principle applied 
in Adanis v. L, 4* E. R, Co. (1869) 
L. E. 4 O. P. 739, 38 L, J. C. P. 


277, tliough (it seems) not rightly 
in the particular case; sec in Gee 
V. Metrop. R. Co., L. E. 8 Q* B. 
at pp. 161, 173, 176. 

(z) 12 Q. B. 439, 76 E. E. 305 
(1818). The rule was laid down by 
Lord Ellenborough at nisi prius as 
early as 1816; Jones v. Boyce, 1 
Stark. 493, 18 E. E. 812,^ cited 
by Montague Smith J., L. E. 4 
0. P. at p. 743, The plaintiff was 
an outside passenger on a coach, 
and jumped off to avoid what 
seemed an imminent upset; the 
coach was, however, not upset. It 
was left to the jury whether by the 
defendant’s fault he “was placed 
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The plaiiitifi was a cab-owner. The defendants, for the 
purpose of making a drain, had opened a trench along the 
j)assage wliieli aflorded the only outlet from the stables occu- 
pied by the plaintiif to the street. The 02)ening was not 
fenced, and the earth and gravel excavated from the trench 
w-ere thrown up in a bank on that side of it where the free 
space was wider, thus increasing the obstruction. In this 
state of things the plaintiif attempted to get two of his 
horses out of the mows. One he succeeded in loading out 
over the gravel, by the advice of one of the defendants then 
present. With the other he failed, the rubbish giving way 
and letting tlie horse do'wii into the trench. Xoither defen- 
dant was present at the time (a). The jury were directed 
“ that it could not be the plaintiff's duty to refrain 
altogether from coming out of the mews merely because 
the defendants had made the passage in some degree dan- 
gerous: that the defendants were not entitled to keep the 
occupiers of the mews in a state of siege till the passage 
was declared safe, first creating a nuisance and then excus- 
ing themselves by giving notice that there was some danger: 
though if the plaintiff had persisted in running upon a groat 
and obvious danger, his action could not be maintained.’* 
This direction was approved. Whether the plaintiff had 
suffered by the defenda.nts’ negligence, or by his own rash 
action, was a matter of fact and of degree ];)Toperly left to 
the jury: the whole question was wdiether the danger was 
so obvious that the plaintiff* could not with common prudence 
make the attempt.” The decision was adversely criticised 
by Lord Bramwell, but jn’ineiplo is for it and no accepted 
authority against it. 

in such a situation as to render {a) E^'idence was given by the 
wliat he did a prudent precaution defendants, but apparently not 
for the purpose of self-preserva- believed by the jury, that their 
tion.’* men expressly warned the plaintiif 

against the course he took. 

31 ( 2 ) 
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One or two of the railway cases grouped for practical 
purposes under the catch-w'ord “ invitation to alight have 
been decided, in part at least, on the principle that, where 
a passenger is under reasonable apprehension that if he does 
not alight at the place where he is (though an unsafe or 
unfit one) he wdU not have time to alight at all, he may be 
justified in taking the risk of alighting as best he can 
at that place (b); notwithstanding that he might, by de- 
clining that risk and letting himself be carried on to the 
next station, have entitled himself to recover damages for 
the loss of time and resulting expense (o). 

There has been a line of cases of this class in the State 
of New York, w^here a view- is taken loss favourable to the 
plaintiff than the rule of Clayards v. DethicTc. If a train 
fails to stop, and only slackens speed, at a station where 
it is timed to stop, and a passenger alights from it while 
in motion at the invitation of the company's servants (d), 
the matter is for the jury; so if a train does not stop 
a reasonable time for passengers to alight, and starts while 
one is alighting (e). Otherwise it is held that the passenger 
alights at his own risk. If he w'ants to hold the company 
liable he must go on to the next station and sue for the 
resulting damage (/). 

On the other hand, where the defendant's negligence 
has put the plaintiff in a situation of imminent peril, the 
plaintiff may hold the defendant liable for the natural 
consequences of action taken on the first alarm, though 


(5) Rohson Y. iV”. jE. Co, 
(1873-6) L. B. 10 Q. B, 271, 274, 
44 L. J. Q. B. 112 (in 0. A. 2 
Q. B, Div. 85, 46 L. J. Q. B. 
50); Rose V. W. R, E, Co, (1876) 
2 Ex. Div. 248, 46 L. J. Ex. 374, 

(c) Cotitra Bramwell L. J. in 
Xoic V. Corporation of Darlington 


(1879) 0 Ex. D. at p. 35; but the 
last mentioned cases bad not been 
cited. 

(d) Filer v. N, Y, Cerdral E, E, 
Co. (1872) 49 N. Y. 47. 

(e) 63 N. Y. at p. 559. 

(/) Burrows v. Erie E, Co^ 
(1876) 63 N. Y. 556. 
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such action may turn out to have been unnecessary (^) . 
It is also held that the running of oven an obvious and 
great risk in order to save human life may be justified, as 
against those by whose default that life is put hi peril {h). 
And this seems just, for a contrary doctrine would have 
the effect of making it safer for the wTong-doer to create 
a great risk than a small one. Or we may put it thus: 
that the law does not think so meanly of mankind as to 
hold it otherwise than a natural and probable consequence 
of a helpless person being jiut in danger that some able- 
bodied person should expose himself to the same danger 
to effect a rescue. 


American jurisprudence is exceedingly rich in illustrations 
of the questions discussed in this chapter, and American 
cases are constantly, and sometimes very freely, cited and 
even judicially reviewed (i) in our courts. It may therefore 
be useful to call attention to the peculiar turn given by 
legislation in many of the States to the treatment of points 
of mixed law and fact.’’ I refer to those States where 
the judge is forbidden by statute (in some eases by the 
constitution of the State) to charge the jury as to matter of 
fact. Under such a rule the summing-up becomes a cate- 
gorical enumeration of all the specific inferences of fact 
which it is open to the jury to find, and W'hich in the opinion 
of the Court wmuld have different legal consecjiiences, together 


(Vjr) Coulter v. Express Co. 
(1874) 56 N. y. 585; Tivoynlej/ 
V. Central Parh It. R. Co. (1878) 
69 N. y. 158. Cp. Jories v. Boyce 
(1816) 1 Stark. 493, IS R. R. 812. 

(h) EeJeert v. Lony Island R. R. 
Co. (1871) 43 N. y. 502, 3 Am. 
Rep. 721 (action by representative 
of a man killed in getting a child 
olf the railway track in front of a 


train which was being negligently 
driven). 

(O E.ff. Lord Esher’s judgment 
in The Bernina, 12 P. Div. at 
pp. 77-82. Gp. per Lord Horschell 
in Mills V, Armstrong, 13 App. 
Ca. at p. 10. There are dicta 
against citing American cases, but 
they have never been consistently 
acted on. 
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with a statement of those legal consequences as leading to a. 
verdict for the plaintiff or the defendant. And it is the habit 
of counsel to frame elaborate statements of the propositions 
of law for which they contend as limiting the admissible find- 
ings of fact, or as applicable to the facts which ma}’ be found, 
and to tender them to the Court as the j^roper instruc- 
tions to be given to the jury. Hence there is an amount 
of minute discussion beyond what we are accustomed to 
in this country, and it is a matter of great importance, 
when an appeal is contemplated, to get as little as possible 
left at large as matter of fact. Thus attempts are frequently 
made to persuade a Court to lay down as matter of law 
tl^at particular acts are or are not contributory negligence (fc).. 
Probably the doctrine held in several States that the plaintiff 
has to prove, as a sort of preliminary issue, that he was in 
the exercise of due care, has its origin in this practice. 
It is not for English lawyers to say whether a rigid statu- 
tory definition of the provinces of judge and jury is or is 
not convenient in America. But English practitioners coji- 
sulting the American reports must bear its prevalence in 
mind, or they may find many things hardly intolligiblo, and 
perhaps even supi^ose the substantive differences between 
English and American opinion upon points of pure law to 
he greater than they really are, 

{h'j For a strong example soc U. S. o54, 564, counsel for the 
Kane v. JV. Central jtJ. Co. (1888) defendant asked the Court to grant 
12S U. S. 91. In Wa4shington, twenty separate prayers for in- 

K. K. Co. V. McJDacIe (1889) 135 structions to the jury.’’ 
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CHAPTER XII. 

DUTIES OF INSURING SAFETY. 

In general, those who in person go about an undertaking 
attended with risk to their neighboui'S, or set it in motion 
by the hand of a servant, are answerable for the conduct of 
that undertaking with diligence proportioned to the apparent 
risk. To this rule the policy of the law makes exceptions 
on both sides. As we have seen in the cha2)ter of CToneral 
Exceptions, men are free to seek their own advantage in 
the ordinaiy pursuit of business or ua^s of j)roperty. though 
a probable or even intended result may be to diminish the 
profit or convenience of others. We now have to consider 
the cases where a stricter duty has been imposed. As a 
matter of history, such eases cannot easily be referred to 
any definite principle. But the ground on which a rule of 
strict obligation has been maintained and consolidated by 
modern authorities is tile magnitude of the danger, coupled 
with the difficulty of proving negligence as the specific cause 
in the event of danger having ripened into actual harm. 
The law might have been content with applying the general 
standard of reasonable care, in the sense that a reasonable 
man dealing with a dangerous thing — ^fire, flood-water, poison, 
deadly weapons, weights projecting or suspended over a 
thoroughfare, or whatsoever else it be — will exercise a keener 
foresight and use more anxious precaution than if it were 
an object unlikely to cause harm, such as a faggot, or a 
loaf of bread. A prudent man does not handle a loaded gun 
or a sharp sword in the same fashion as a stick or a shovel. 
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But the course adopted in England has been to preclude cjiies- 
tions of detail by laying do'vs'ii positive duties. The law 
takes notice that certain things are a source of extraordinary 
risk, and a man who exposes his neighbour to such risk is 
held answerable to his neighbour as an insurer against con- 
sequent mischief. 

The extent of the duty thus imposed, and of the allow'able 
excuses, are ^"aried according to the nature of the risk. All 
these eases have the feature of insurance in common; that 
is, responsibility goes beyond that general duty of reason- 
able care in the conduct of one’s affairs which is broken only 
by some culpable act or default of a man’s servants in the 
course of their employment. Otherwise the rules, as the 
authorities of the Common Law stand, are not uniform. 
’They are derived from different sources, and, as might be 
expected from their ancestry, have not yet produced fully 
harmonious results. On the one hand an extremely strict 
rule has been developed from the archaic law of trespass 
for such risks as arise from- the artificial collection of dan- 
gerous matter on a man’s land, or dealing-' with certain 
specially dangerous movable things. On the other hand 
the Courts began, about the same time, to work out on less 
unbending lines the duty of occupiers (in a wdde sense, 
as we shall see) towards persons coming on or approaching 
the buildings or other structures under their control; and 
here there is a Avell established rule, but a certain tendency 
to make minute and needless distinctions may be observed 
in recent dicta and in private writings. This, in my humble 
opinion, is to be deprecated. 

From early times, indeed from a time when there Tvas no 
middle way betw^een absolute liability and no liability at 
all, there have been rules as to trespass by cattle and damage 
resulting from escape of dangerous animals and the spread 
of fire. The generalization -was effected as late as 1868 in 
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(a), where the judgment of the Exche- 
quer Chamber delivered by Blackburn J. was adopted in 
terms bv the House of Lords. 'It seems proper to set out here 
the more important passages of that judgment (6): — 

It appears from the statement in the case, that the 
plaintifi was damaged by his property being flooded by 
w’ater, w^hich, without any fault on his part, broke out of a 
reservoir, constructed on the defendants' land by the defen- 
dants' orders, and maintained by the defendants. 

“ It appears from the statement in the case, that the coal 
under the defendants' land had at some remote period been 
w'orked out; but this w^as unknown at the time w’hen the 
defendants gave directions to erect the reservoir, and the 
water in the reservoir w’ould not have escaped from the de- 
fendants' land, and no mischief would have been done to 
the plaintiff, but for this latent defect in the defendants' 
subsoil. And it further appears that the defendants selected 
competent engineers and contractors to make their reservo’ir, 
and themselves personally continued in total ignorance of 
what w’-e have called the latent defect in the subsoil; but 
that these persons employed by them, in the course of the 
w^ork became aware of the existence of the ancient shafts 
filled up with soil, though they did not know or suspect 
that they w'ere shafts communicating with old w'orkings. 

‘‘It is found that the defendants personally were free 
from aU blame, but that in fact proper care and skill was 
not used by the persons employed by them, to provide for 
the sufficiency of the reservoir wdth reference to these shafts. 
The consequence was that the reservoir when fiUed with water 

(a) L. R. 3 H. L. 330, 37 L. J. and Lnsh JJ. For the statements 
Ex. 161. o£ fact referred to, see L. E. 

(5) L. E. 1 Ex. at p. 278, 143 1 Ex, at pp. 267-269, 143 E. E. 

E. E. 621, per Willes, Blaekb73i:n, pp, 612 sgg', 

Keating, Mellor, Montague Smith, 
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burst into the shafts, the water flowed down through them 
into the old workings, and thence into the plaintiff’s mine, 
and there did the mischief. 

1. “ The plaintiff, though free from all blame on his part, 

must bear the loss unless he can establish that it was the 
consequence of some default for which the defendants are 
responsible. The question of law therefore arises, what is 
the obligation which the law casts on a person who, like 
the defendants, lawfully brings on his land something 
which, though harmless whilst it remains there, will 
naturally do mischief if it escape out of his land? It is 
agreed on all hands tliat he must take care to keep in 
that which he has brought on the land and keeps there, in 
order that it may not escape and damage his neighbours; 
but the question arises whether the duty which the law casts' 
upon him, under such circumstances, is an absolute duty 
to keep it in at his peril, or is, as the majority of the Court 
of Exchequer have thought, merely a duty to take all X'ea- 
sonable-and prudent precautions in order to keep it in, but no 
more. If the first be the law, the person who has brought 
on his land and kept there something dangerous, and failed 
to keep it in, is responsible for all the natural consequences 
of its escape. If the second be the limit of his duty, he 
would not be answerable except on proof of negligence, and 
consequently would not be answeiable for escape arising from 
any latent defect which ordinary prudence and skill could 
not detect . . . (c). 

“We think that the true rule of law is, that the person 
who for his own purposes brings on his lands, and collects 
and keeps there, anything likely to do mischief if it escapes, 

(d!) Here the Court indicated but genco o£ independent contractors 
did not puTiue the question employed to execut-e works on his 
whether, on that view, the deFen- land, 
dant would be liable for the negli- 
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must keep it in at his peril, and, if he does not do so, is 
prima facie ans^verable for all the damage which is the 
natural consequence of its escape. He can excuse himself 
by shewing that the escape was owing to the plaintiff’s de- 
fault; or perhaps that the escape was the consequence of 
vis major, or the act of God; but as nothing of this sort 
sort exists hero, it is unnecessary to inquire what excuse 
would be sufficient. The general rule, as above stated, seems 
on principle just. The person whose grass or corn is eaten 
down by the escaping cattle of his neighbour, or whose mine 
is flooded by the water from his neighbour’s reservoir, or 
whose cellar is iin^ded by the filth of his neighbour's privj% 
or whose habitation is made unhealthy by the fumes and 
noisome vapours of his neighbour's alkali works, is damnified 
without any fault of liis own; and it seems but reasonable 
and just that the neighbour who has brought something on 
his own property which was not naturally there, harmless 
to others so long as it is confined to his property, but 
which he knows to be mischievous if it gets on his neigh- 
bour’s, should be obliged to make good the damage which 
ensues if he does not succeed in confining it to his own 
property. But for his act in bringing it there, no mischief 
could have accrued, and it seems but just that he should at 
his peril keep it there so that no mischief may accrue, or 
answer for the natural and anticiijated consequences. And 
upon authority, tins we think is established to be the law, 
whether the things so brought be beasts, or water, or filth,, 
or stenches.” 

In the House of Lords {d) the reasons thus given were 
fully confirmed. If a person brings or accumulates on 
his land anything which, if it should escape, may cause 

{d) Hylands v. Fletcher (186S) L. R. 3 H.* L. 330, 37 L. 3, Ex. 161,. 
113 R. R. 629. 



492 


DUTIES OF INSURING SAFETY. 


damage to his neighbours, he does so at his peril. If it 
does escape and cause damage, he is responsible, however 
careful he may have been, and whatever precautions he may 
.have taken to prevent the damage'* (e). It was not over- 
looked that a line had to be drawn between this rule and 
the general immunity given to landowners for acts done in 
the “ natural user " of their land, or exercise of ordinary 
rights ” — an immunity vrhich extends, as had already been 
settled by the House of Lords itself (f), even to obviously 
probable consequences. Here Lord Cairns pointed out that 
the defendants had for their owm purposes made “ a non- 
natural use " of their land, by collecting water “ in quan- 
tities and in a manner not the result of any work or operation 
on or under the land." 

The detailed illustration of the rule in Rylands v. 
Fletcher, as governing the mutual claims and duties of 
adjacent landowners, belongs to the law’ of property rather 
than to the subject of this w’ork (5^). As laying dowm a 
positive rule of law', the decision is not open to criticism in 
this country (Ji). But in the judgment of the Exchequer 
Chamber itself the possibility of exceptions is suggested, and 


{e) Lord Ci’anwort-li, L. R. 3 
H. Li. at p. 340, 143 R. R,. 631. 

(/) CJuisemove v. Richards 
(1859) 7 H. L. O. 349, 29 L. J. 
Ex. 81, 115 R. R. 1S7. 

(g) See Fletcher v. Smith (1877) 
2 App. Ca. 781, 47 L. J. Ex. 4; 
Kiim’pliries v. Oousins (1877) 2 
0. P. D. 239, 46 L. J. O. P. 438; 
Kurdmmi v. North Eastern R, Co. 
(1878) 3 C. P. Div. 168, 47 L. J. 
C. P. 368; and for the distinction 
as to “ natural course of user,'’ 
Wilson V. Waddell, H. L. (Sc.) 2 
App. Ca. 95. The principle of 
Rylands v. Fletcher was held 
applicable to an electric current 


dhscharg-ed into the earth in 
National Telephone Co. v. JBalcer 
■[1893] 2 Oh. 186, 62 L. J. Oh. 699. 

Qi) It is by no means generally 
accepted in America (see 1 Wig- 
more, Sel. Ca. 1013 sqq.'). The 
Judicial Committee has expressed 
an opinion tliat it is consistent with 
Roman law, and that the rule is 
part ot the Roman-Dutch law of 
the Cape Colony: Eastern and 
S. A. Telegraph Co. v. Cape 
Ton'll Tramways Co. [1902] A. C. 
381, 71 L. J. P. C. 122. No 
Roman or modern civilian autho- 
rity is given. 
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the tendency of later decisions has been rather to encourage 
the discovery of exceptions than otherwise. A rule casting 
the responsibility of an insurer on innocent persons is a hard 
rule, though it may be a just one; and it needs to be main- 
tained on very strong evidence (i) or on very clear grounds 
of policy. Xow the judgment in Fletcher v. Bylands (fe), 
carefuUy prepared as it evidently was, hardly seems to make 
such grounds clear enough for universal acceptance. The 
liability seems to b(? rested only in part on the evidently 
hazardous character of the state of things artificially main- 
tained by the defendants on their land. In part the case 
is assimilated to that of a nuisance (1), and in part, also, traces 
are apparent of the formerly prevalent theory that a man’s 
voluntary acts, even when lawful and free from negligence, 
are prima facie done at his peril (m), a theory which modern 
authorities have explicitly rejected (w). Putting that ques- 
tion aside, one does not see why the policy of the law might 
not have been satisfied by requiring the defendant to insure* 
diligence in proportion to the manifest *risk (not merely, 
the diligence of himself and his ser^-ants, but the actual, 
use of due care in the matter, whether by servants, con- 
tractors, or others}, and throwing the burden of proof on 
him in cases where the matter is peculiarly within his know- 
ledge ( 0 ). The actual result, as we shall see presently when 


(/) See Beff, v. Commissioners 
of Seicers for Essex (18S3) 14 
Q. B. Biv. 561. 

(Jc) L. R. 1 Ex. 277 sqq,, 143 
E. R. 620. 

(1) See especially at pp. 285-6. 
But can an isolated accident, how- 
ever mischievous in its results, be 
a nuisance? though its consequences 
may, as where a branch lopped or 
blown down from a tree is left 
lying across a highway. So of 
sewage carried on the plaintijff's 


land by flood- water: Jones v. 
Llanrwst U. E. Council [1911] 1 
Ch. 393, 80 L. J. Ch. 145. 

(m) L. R. 1 Ex. 286-7, 3 H. L. 
341. 

(n) See p, 145, above. As to 
the effect of statutory imposition 
of an absolute duty in creating a 
co-e.xtensive civil responsibility, see 
Eavid v, Driiannic Merthyr Coal 
Co. [1909] 2 K. B. 146, 78 L. J. 
K. B. 659, C. A. 

(o) Sir J. Salmond (“Law of 
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'vve consider duties of safe repair, has been a scheme of 
graduated liabilities which it is hard to approve on any 
ground of substantial justice or practical convenience (p). 
For some time it was ]po5sible to consider Bylands v. 
Fletcher as having onl}’ fixed a special rule about adjacent 
landowners (g), but it was certainly intended to enunciate 
something much wider; and the rule is now' held to apply 
betw’een parties w'ho have no estate or interest in the soil, 
but only a licence to lay and use underground mains and 
cables (r). 

Yet no case has been found, not being closely similar in 
its facts, or within some previously recognized eategoiy, 
in which the imcjualified rule of liability without proof of 
negligence has been enforced. We have cases wdiere damages 
have been recovered for the loss of animals by the escape, 
if so it may be called, of poisonous vegetation or other 
matters from a neighbour's land (a). Thus the owuier of 


Torts/’ !>. 233, 4tli ed.) argues that 
Ryland^ v, Fletcher does not applv 
where there has been no n»^ligence 
on the part o£ any one, 1 sliould 
be glad to think so if I could. 

(?;) See “Liability without* 
Fault,” an unfinished article by the 
late Dean Thayer of the Harvard 
Law School, Harv. Law Rev. xxix. 
801, pointing out that the “res 
ipsa loquitur” principle (p. 525, 
below), which was hardly de- 
veloped at the date of Biflands v. 
Fletcher, would sufSce to cover the 
ground for all xiseful purposes in 
a smipler and more rational 
manner. 

($) jMartin B., L. R. 6 Ex. at 
p. 223. 

(?•) Churing Cross, Elaotric 
Supply Co, V, London Hydreulic 


Power Co. [1913] 3 K. B. 442 
i'Serutton J.), affd. 0. A. [1914] 
3 K. B. 772, 83 L. J. K. B. 1352. 

(s) There must be something of 
this kind. A man is not liable for 
the loss of a neighbour’s cattle 
■which ti-espass and eat yew leaves 
on his land; Ponting v. Nonkes 
[1894] 2 Q. B. 281, 63 L. J. Q. B. 
549. There is no duty to keep in 
things which, though noxious in 
some sense, are not dangerous, and 
have not been brought on the de- 
fendant’s land by his own act. A 
man is not bound to cut tlie thistles 
on his land or keep in the thistle- 
down: Giles V. JFalher (1890) 24 
Q. B. D. 656, 59 L. J. q‘ B. 416. 
Similarly as to rats: Steam v. 
Prentice Bros. [1919] 1 Iv. B. 394, 
88 L. J. K. B. 422. 
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jew trees, whose branches project over his boundarr, so that 
his neighbour’s horse eats of them and is thereby poisoned, 
is held liable {t ) ; and the same rule has been applied ‘where 
a fence of wire rope was in bad repair, so that pieces of 
rusted iron wire fell from it into a close adjoining that of 
the occupier, who w'as bound to maintain the fence, and 
ivere swallowed by cattle which died thereof {ii). In these 
cases, however, it wms not contended, nor was it possible to 
contend, that the defendants had used any care at all. The 
arguments for the defence wont either on the acts complained 
of being within the natural user ” of the land, or on the 
damage not being such as could have been reasonably antici- 
pated {x). We may add that having a tree, noxious or not, 
permanently projecting over a neighbour's land is of itself 
a nuisance, and letting decayed pieces of a fence, or any- 
thing else, fall upon a neighbour’s land for want of duo 
repair is of itself a trespass. Then in Ballard v. Tomlin- 
son (y) the sewage collected bj’ the defendant in his disused 
well was an absolutely noxious thing, and his ease was, not 
that he had done his best to prevent it from poisoning the 
water which supplied the plaintiff’s well, but that he was 
not bound to do anything. The same principle has been 


(t) Ci'owhni'fit V. Amersliam 
Ikirlfil Board (1878) 4 Ex. D. 5, 
•48 L. 0. Ex. 109. Wiho^i v. ’Sew- 
hernj (1871) L. R. 7 Q. B. 31, 
41 L. J. Q. B. 31, is nob incon- 
sistent, for there it was only 
averred that clippings from the de- 
fendant's yew h'ees were on the 
plaintiff’s land; and the clipping 
rniglii, for all that appeared, have 
been the act of a stranger. As 
between lessor and lessee the lessee 
must- take things as he finds them, 
.and cannot complain of lossr 
.suffered through his cattle eating 


overhanging branches of yew trees 
growing on the lessor’s adjacent 
land: Cheater v. Cater [1918] 1 
K. B. 247, 87 L. J. K. B. 449, 
O. A. 

(it) Firth v. BovrVing Iron Co, 
(1878) 3 C. P. D. 254, 47 L. J. 
0. P. 358. 

(>) The former ground was 
chiefly relied on in Crmohurafa 
case, the latter in FirWs, 

(y) 29 Ch. Liv. 115, 64 L. J. 
Ch. 454 (1885). 
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applied against a local authority whose extension of sewage- 
works had spoilt the plaintiff’s oyster ponds 

On the other hand, the rule in Uylands v. Fletcher has 
been decided by the Court of Appeal not to apply to- 
damage of which the immediate cause is the act of God {a). 
And the act of God does not necessarily mean an operation 
of natural forces so violent and unexpected that no human- 
foresight or skill could possibly have prevented its effects.. 
It is enougfi- that the accident should be such as human 
foresight could not be reasonably expected to anticipate; 
and whether it comes wdthin this description is a question 
of fact (6). The only material element of fact which dis- 
tinguished the case referred to from Bylmds v. Fletcher was. 
that the overflow which burst the defendants’ Embankment, 
and set the stored-up water in destructive motion, was due to 
an extraordinary storm'. Now it is not because due diligence 
has been used that an accident which nevertheless happens, 
is attributable to the act of God. And experience of danger 


(«) Foster v. Warhlington 
Vrhan Council [1906] 1 K. B. 
648, 75 L. J. K. Bi. 514, C. A. 
Here fhe defendant had actually 
put the noxious thing in motion. 

(i?) Act of God=\i3 maior= 
Qgoy 0/a: pee D. 19. 2. locati con- 
dueti, 25, § 6. The classical sig- 
nification df “ vis maior'” is how- 
ever wider for some purposes; 
Nugent v. Smithy 1 O. P. Div. 
423, 429, pei* Cockburn C. J. As 
to the modern French ienn force 
majeure/’ see MaUoiihis v. Priest^ 
mmi # Co, [1915] 1 K. B. 681, 
686, 84 L. J. K. B. 967, 969, 970, 
and as to *‘ damnum fatale ” in 
Scots law, Greenocli Corporation v. 
Caledonian It, Co. [1917] A. C. 
556, 86 L. J. P. C. 185. 


(5) Nichols V. MarslancI (1875- 
1876) L. R. 10 Ex. 255, 2 Ex. D. 
1, 46 L. J. Ex. 174; see critical 
observations in H. L. in the- 
Greenoclc case, last note. Note 
that Lord Bramwell, who in 
Rylands v. Fletcher took the view 
that ultimately prevailed, was also- 
a party to this decision. The de- 
fendant was an owner of artificial 
pools, formed by damming a 
natural stream, into which the 
water was finally let off by a 
system of weirs. The rainfall 
accompanying an extremely violent 
thunderstorm broke tlie embanli:- 
ments, and the rush of water down 
the stream carried away four 
county bridge?, in respect of which*, 
damage the action was brouglit. 
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previously unknown may doubtless raise. the standard of due 
diligence for after-time (e). But the accidents that happen 
in spite of actual prudence, and yet might have been pre- 
vented by some reasonably conceivable prudence, are not 
numerous, nor are juries, even if able to appreciate so fine 
a distinction, likely to be much disposed to apply it 
The authority of Bijlands v. Fletcher is unquestioned! 
but JSicJioIs V. Maryland has practically empowered juries, 
to mitigate the rule whenever its operation seeiqs too harsh, j 

Again the principal rule does not apply where ^ tho 
immediate cause of damage is the act of a stranger (c), 
nor where the artificial work which is the source of danger 
is maintained for the common benefit of the plaintiff and 
the defendant (/) ; nor does it make a man liable for the 
consequences of what a third person does on his land not 
for the owner’s but for his own purposes \g ] : and there is 
some ground for also making an exception where the 
immediate cause of the harm, though in itself trivial, is 
of a kind outside reasonable expectation (Ji], 


(fn See Rea. v. Coi/yt/iiftsiojipys 
of Sea-ers for (1SS5) in 

judgment ot* Q. 15. D., 14 Q. B. 
D. at p. 574. 

{iT) ** Whenever the world grows 
wiser it convicts those that came 
before of negligence.” Bramwell 
B., L. E. at p. 222. But 

juries do not, unless the defendant 
is a railway company. 

(ef) 4 E.x. 

1>. 70, 48 L. J. Ex. 417. Wilson 
V. yeioherry (1871) L. E. 7 Q. B, 
31, 41 L. J. Q. B. 31, is really 
a decision on the same poizife. 
liicl'ards v. Lothinji [1913] A. C. 
263, 82 L. J. P. C. 42 (J. C.),. 
wliere however the defendant was 
P. — T. 


only using his property in a 
natural way. 

'i) Cas'fitairs v. T-ndor (3871) 
L. E. 6 Ex. 217. 40 l! J. Ex. 29: 
ep. Madras R. Co. v. Zehiihdar 
of Ca»"‘'oteno[tarf:- m . L. R. 1 Ind. 
Aiij). 364. 

< [}') ir/ti /mores V. Stauiord 
[1909] 1 Ch. 427, TS L. J. Ch. 144. 

(h) Carstaii's v. Taylor^ note (/), 
above, but the other ground seems 
tlie principal one. The plaintiff 
was the defendant’s tenant; the 
defendant occupied the upper part 
of the house. A rat gnawed a 
hole in a rain-water box main- 
tained by the defendant, and water 
escaped through it and damaged 

32 
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There is yet another exception in favour of persons 
acting in the performance of a legal duty, or in the 
exercise of powers specially conferred by law. Where a 
zamindar maintained, and was by custom bound to 
maintain, an ancient tank for the general benefit of agri- 
culture in the district, the J udioial Committee agreed with 
the High Court of Madras in holding that he was not 
liable for the consequences of an overflow caused by extra- 
ordinary rainfall, no negligence being shown (i). In the 
climate of India the storing of water in artificial tanks is 
not ©Illy a natural but a necessary mode of using land (Jc). 
In like manner the owners of a canal constructed under the 
authority of an Act of Parliament are not bound at their 
peril to keep the water from escaping into a mine worked 
under the canal (Z). On the same principle a railway com- 
pany authorized by Parliament to use locomotive engines on 
its line is bound to take all reasonable measures of pre- 
caution to prevent the escape of fire from its engines, but 
is not bound to more. If, notwithstanding the best practi- 
cable care and caution, sparks do escape, and set fire to 
the property of adjacent owners, the company is not 
liable (m). The burden of proof appears to be on the 


the plaintiff’s goods on the ground 
floor. Questions as to the relation 
of particular kinds of damage to 
oonventional exceptions in con- 
tracts for safe carriage or custody 
o.re of course on a different footing. 
See a^ to rats in a ship, llnmilion 
V. Pandorf (1887) 12 App. Ca.' 
518, 57 L. J. Q. B. 24. 

(«) Madras Co. v. Ze)niiidar 
of Carvatenagaram, h. R. 1 Ind. 
App. 364; S. <7., 14 Ben. L. R. 
209. Queer e whether the carrying 
of mains and cables tinder a road 
for public purposes may not ulti- 
mately be held to come within the 


same reason, see per Scrutton J. 
[1913] 3 K. B. at p. 449. 

(Z*) See per Holloway J. in the 
Court below, 6 Mad. H. C. at 
p. 184. 

(/) Dif/in V. Birmingham Canal 
Co. (1872; Ex. Ch. L.* R. 8 Q. B. 
42, 42 L. J. Q. B. 34. The prin- 
ciple was hardly disputed, the 
point which caused some difiBcuKy 
being whether the defendants were 
bound to e-xencise for the plaintiff’s 
benefit certain optional powers 
given by the same statute. 

(w) Vaughan v. Ta-ff Vald B.\ 
Co. (1860) Ex. Ch. 5 11. & N. 
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company to show that due care was used (nj, but there is 
some doubt as to this (o). Since January 1, 1908^ the fact 
that a locomotive is used under statutory powers does not 
affect liability for damage to agricultural land or crops up 
to lOOL (p). The decisions now cited will, however, remain 
instructive as illustrating the principles of the common law. 

Some years before the decision of Bi/lmids v. Fletcher 
the duty of a railway company as to the safe maintenance 
of its works was considered by the Judicial Committee on 
appeal from Upper Canada {q). The persons whose rights 
.against the company were in question were passengers iii 
a train which fell into a gap in an embankment, the earth 
having given w’-ay by reason of a heavy rain-storm. It was 
held that “ the railway company ought to have constructed 
their works in such a manner as to be capable of resisting 
all the violence of weather W'hich in the climate of Canada 
might be expected, though perhaps rarely, to occur.'' And 
the manner in which the evidence v'as dealt with amounts 
to holding that the failure of works of this kind under any 


-679, 29 L. J. Ex. 247, 120 R. R, 
779: cp. L. R. 4 H. L. 201, 202; 
Fremantle v. L. N. TV . R. Co. 
(1861) 10 C. B. NT. S. 89, 31 L. J. 
0. P. 12, 128 R, R. 618. See the 
■same principle applied in P. Q., 
•Canada, 0. P. R. Co. v. Roy [1902] 
A, O. 220, 71 L. J. P. C. 51. As 
-to American doctrine, see 1 Wig- 
more, Sol. Ca. 1029. 

()?) The escape of sparks lias 
been held to be prinia facie evi- 
-dence of negligence: Pig got v. 
R. €. R. Co. (1846) 3. C. B. 229, 
15 L. J. C. P. 235; 71 R. R. 327; 
cp. per Blackburn J. in Vaughan 
y. Taif Vale R. Co. 

(o) Smith V. L. ^ S. W. R. Co. 
(1870) Es. Ch. L. R. 6 O. P. 14, 


seems to imply the contrary view; 
but Piggot v. R. C. R. Co. was 
not cited. 

ip) Railway Fires Act, 1905, 
5 Ed. 7, c. 11, subject to notice 
and particulars of damage being 
given, see Martin v. (?. E. R. Co. 
[1912] 2 K. B. 406, 81 E. J. K. B. 
825. 

(qy a. W. R. Co. of Canada v. 
Braid (1863) 1 Moo. P. C. N. S. 
101, 138 R. R. 455. There were 
some minor points on the evidence 
(whether one of the sufferers was 
not travelling at his own risk, &c.), 
wliich were overruled or regarded 
as not open, and are therefore not 
noticed in the text. 


32(2) 
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violence of weather, not beyond reasonable prevision, is of 
itself evidence of negligence. Thus the duty affirmed as 
sufficient to found a right of action in the ease is a strict 
duty of diligence, but not a duty of insurance. If in an 
accident of this kind the coUapse of the embankment throws 
water, or earth, or both, ujDon a neighbour’s land so as to 
do damage there, wffiat is the rule applicable as between the 
railway company and the adjacent occupier? 

If the embankment was constructed under statutory 
authority (as in most cases it would be) the case would fall 
within one of the recognized exceptions to Bylcmds v. 
Fletcher. But that is not a complete solution. 

We shall now shortly notice the authorities, antecedent 
to or independent of Rylarids v. Fletcher, which establish 
the rule of absolute or all but absolute responsibility for 
certain special risks. 

Cattle trespass is an old and well settled head, perhaps 
the oldest. It is the nature of cattle and other live stock 
to stray if not kept in, and to do damage if they -stray: 
and the o^\Tier is bound to keep them from straying on the 
land of others at his peril, though liable only for natural 
and probable consequences (r), not for an unexpected event, 
such as a horse not previously known (5) to be vicious, 
kicking a human being (i), or a fowl (whether fowls be 
•within the general rule or not) being frightened by a strange 
dog and flying into the spokes of a bicycle {ti). So strict 


(r) Including infection ot a 
neighbour’s sheep by trespassing* 
sheep -which are diseased 5 the 
owner’s knowledge of tiieir state 
is not material, the action being* in 
■fcreapass: Theyer v. Purnell [1918] 

^ 2 K. B. 333, 88 L. J. K. B. 263. 

(s) But for this purpose know- 
ledge Sneiudes having the means 


of knowledge with ordinary care: 
White V. Steadman [1913] 3 K. B. 
340, 82 L. J. K. B. 846. 

(t) Cox V. Burbidyei (1863) 13, 
C. B. N. S^. 430, 32 L. J. Q. P. 
89, 134 R. E. 586. 

(?/) Jladwell V. Righton [1907] 
2 K. B. 345, 76 L. J. K, B. 891. 
It rather seems that the strict rule- 
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is the rule that if any part of an animal ^4iich the owner 
is bound to keep in is over the boundary, this constitutes 
a trespass. The owner of a stallion has been hold liable 
on this ground for damage done by the horse kicking and: 
biting the plaintiff’s mare through a wire fence which 
sepamted their closes (x). The result of the authorities is 
stated to be ‘‘ that in the case of animals trespassing oil 
land, the mere act of the animal belonging to a man, which 
he could not foresee, or which he took all reasonable means of 
preventing, may be a trespass, inasmuch as the same act 
if done by himself would have boon a trespass ’’ (:^). Black- 
stone (r) says that “ a man is answerable for not only his 
own trespass, but that of his cattle also: but in the same 
breath he speaks of “ negligent keeping ” as the ground of 
liability, so that it seems doubtful whether the law was 
then clearly understood to bo as it was laid down a century 
later in Cox v. B:i(rbidffe (a). Observe that the only rea- 
son given in the earlier books (as indeed it still prevails in 
quite recent cases) is the archaic one that trespass by a 
man’s cattle is equivalent to trespass b}" himself. 

The rule does not apply to damage done by cattle 
straying off a highway on w^hich they are being lawfully 
driven: in such case the owner is liable only on proof of 
negligence (6), and the law is the same for a towm street 


of liability for trespass does not 
apply to fowls, at any rate on the 
highway. Cp. Meath^s (rdratja v. 
Hodges [1916] 1 K. B, 206, 85 
L. J. K. B. 485: affirmed [1916] 2 
K. B. 370, 85 L. J. K. B. 1289. 

(a?) Ellis V. Xoftus Iron €o. 
(1874) L. R. 10 C. P. 10, 44 L. J. 
C. P. 24, a stronger case than Lee 
V. miey (1865) 18 G. B. N. S. 
722, 34 L. J. C. F. 212, 144 R. R. 
644, there cited and followed. 

(y) Brett J., L. R. 10 O. P. at 
p. 13; cp. the remarks on the law 


ill Smith V. Oooh (1875) 1 Q. B. B. 
79, 45 L. J. Q. B. 122 (itself a 
ease of conti*act). Sir J. Saimond 
(^*Law of Tort%” p. 188) thinks 
the action ought to have been in 
case; but the doctrine is a stubborn 
archaism outside scientific pleading. 
(z) Comm. iii. 211. 

(a) 134 R. R. 586, 13 C. B. 
X. S. 430, 32 L. J. 0. P. 89. 

(5) Goodioy-n v. Ch&veley (1859) 
4 H. & X. 631, 28 L. J. Ex. 
298, 118 R. R. 668. A contrary 
opinion was expressed by Littleton, 
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as for u country road(c). Also a man mav be bound by 
prescription to maintain a fence against liis neighbour’s 
cattle (d), 

“ Whether the owner of a dog is answerable in trespass 
for every unauthorized entrj' of the animal into the land 
of another, as is the case with an ox,” is a point still not 
clearly decided. The better oj)inion seems to favour a 
negative answer as to dogs (e) and also fowls (f). 

Closely connected with this doctrine is the responsibility 
of owners of dangerous animals. “A person keeping a 
mischievous animal with knowledge (ffj of its propensities 
is bound to keep it secure at his peril.” If it escapes (?i) 


20 Edw. IV. 11, pi. 10, cited in 
Mead V. Edwards, 17 C. B. N. S. 
245, 34 L. J. C. P. at p. 32, 142 
R. R, 324. 

. (c) Tillett V, Ward (1882) 10 
Q. B. D. 17, 53 L. J. Q. B. 61, 
where an ox being* driven through 
a town strayed into a shop. 

(d) So held as early as 1441-2: 
y. B. 19 H. VI. 33, pi. 68. But 
la contract with a third person, such 
as his lessor, to keep fences in 
repair does not affect his rights; 
Malgatew Bleatard [1917] 1 Iv. B. 
443, 86 L. J. K, B. 270. 

(e) Read v. Edwarda (18G4) 17 
0. B. N. &. 245, 34 L. J. Q. P. 
31, 142 E. R. 324; and see MlUen 
V. Faivdry, Latch, 119. In Sanders 
V. Teape (1884) 51 L. T. 263, the 
defendant was held not liable for 
injury received by the plaintiff 
.from the defendant's dog jumping 
over a wall and falling on him. 
Here it would seem the damage 
wa-s not of a kind that could be 
reasonably foreseen, whether there 
were a nominal trespass or not. 
The plaintiff could not have re- 


covered unless the law treated a 
dog as an absolutely dangerous 
animal, 

(/) Hadwell v. Righton, note 
(2^), p. 500. 

(g) Including, it seems, means 
of knowledge with ordinary care: 
White V. Steadman [1913] 3 K. B. 
840, 82 L. J. K. B. 846. 

(K) According to Sutton J., 
Cozens-Hardy M. R,, and Farwell 
L. 5., even if the animal is let 
loose by the- wilful and unautho- 
rized act of a stranger; centra. 
Channell J. and Kennedy L. J.; 
Bal'er v. Snell [1908] 2 K. B. 
352, in C. A. 825, 77 L. J. K. B. 
1090. TJie latter opinion, though 
in a numerical minority, sieorns pre- 
fei’able. It is almost impossible 
to say what this case actually de- 
cided, and certainly some of the 
dicta, even in the Court of Appeal, 
cannot be supported. See the dis- 
cussion by the late Mr. Beven in 
Harv. Law Rev. xxii. 465, and 
tlie present wnter in L. Q. R. xxv. 
317, and Sir J. Salmond'a observa- 
tions, Law of Torts, 434, 435, 
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and does mischief, he is liable without proof of neghgenoe, 
neither is proof required that he knew the animal to be 
msiehievous, if it is of a notoriously fierce or mischievous 
species (Q. If the animal is of a tame and domestic kind, 
the owner is liable only on proof that he knew the particular 
animal to be ‘‘ accustomed to bite mankind,” as the common 
form of pleading ran in the case of dogs, or otherwise vicious; 
but when such proof is supplied, the duty is absolute as in the 
former case*(fc). It is enough to show that the animal has* 
on foregoing occasions manifested a savage disposition to- 
wards human beings (Z), whether with the actual result of 
doing mischief on any of those occasions or not (m). But 
the necessity of proving the scienier^ as it used to be called 
from the language of pleadings, is often a greater burden 
on the plaintiff than that of proving negligence -would be; 
and as regards injury to cattle (including horses, mules, 
asses, sheep, goats and swine) it has been done away wdth 
by statute. And the occupier of the place where a dog is 
kept is presumed for this purpose to be the owmer of the 
dog in). 


4th ed., with which I agi’oe in 
the main. At all events it cannot 
be “ a wrongful act ” to keep a 
dangerous animal ; for this doctrine 
would have the absurd consequence 
of making the Zoological Gardens 
a public nuisance. 

(i) As a monkey: May v. Bitr- 
deU (1846) 9 Q. B. 101, 72 R. E. 
189, and 1 Hale, P. C. 430, there 
cited. An elephant is a dangerous 
animal in England: Filbiirn v. 
Aquarium Co.. (1890) 25 Q. B. Div. 
258, 59 L, J. Q. B. 471. A cat 
with kittens is not a dangerous' 
animal: Clinton v. J. ‘Lyons S: Co. 
[1912] 3 K. B. 198, SI L. J. K. B. 
923. 


(k) That avei’ment of negligence 
is superfluous, see Jackson v. 
Smithson (1846) 15 M. ic "VV. 563, 
71 E. E. 763. 

(l) Biting a goat is not enough: 
Osboryie v.* Choequeel [1896] 2 
Q, B. 109, 65 L. J. Q. B. 534. 

(m) Worth v. Gillmg (1866) 
L. E. 2 C. P. 1. As to wharfc is 
sufficient notice to the defendant 
through his servants, Baldwin v, 
Casella (1872) L. E. 7 Ex. 325, 
41 Xi. J. Ex. 167; Applebee v. 
Bercy (1874) L. E. 9 C. P. 647, 
43 L. J. C. P. 365. 

(«) Dogs Act, 1906, 6 Edw. 7, 
c. 32, repealing and consolidating 
former Acts from Jan* 1, 1907. 
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The risk incident to dealing with fire, fire-arms, explosive 
or highly inflammable matters, corrosive or otherwise dan- 
gerous or noxious fluids, and (it is apprehended) poisons, is 
accounted by the common law among those which subject the 
actor to strict responsibility. Sometimes the term ‘‘consum- 
mate care” is used to describe the amount of caution required: 
but it is doubtful wdiether even this be strong enough. At 
least, we do not know of any English case of this kind 
•(not falling under some recognized head of exception) where 
unsuccessful diligence on the defendant's part was held to 
exonerate, him. 

As to fire, we find it in the fifteenth century stated to 
be the custom of the realm (which is the same thing as 
the common law) that every man must safely keep his 
own fire so that no damage in any wise happen to his 
neighbour (o). In declaring on this custom, however, the 
averment was “ignem suum tani negligenter custodivit: ” 
and it does not appear whether the allegation of negligence 
was traversable or not(p). We shall see that later autho- 
rities have adopted the stricter view. 

The common law rule applied to a fire made out of doors 
{for burning weeds or the like) as well as to fire in a dwel- 
ling-house (§). Here too it looks as if negligence was the 
gist of the action, which is described (in Lord Eaymond’s 
report; as “ case grounded upon the common custom of the 
realm for negligently keeping his fire.” SemhUy if the fire 


It seems tliere is a like pr^uinp- 
iioji, but equally rebuttable, where! 
a human being or a dog is bitten: 
yori/i V. Wood [1914] 1 K. B. 
<629, S3 L. J. K. B. 587. 

ro) y. B. 2 Hen. TV. 18, pi. 5. 
This may he founded on ancient 
Germanic custom: cp. LI. Langob. 
cc. 147, 14S (a.d. 643), where a 


man who carries fire more than 
nine feet from the hearth is said to 
do .30 afc his peril. 

(p; Blackstone (i. 431) seems to 
assume negligence as a condition 
of liability. 

(q) Tiibervil or Tuherville v. 
St map, 1 Salk. 13, s. o. 1 Ld. 
Raym. 264. 
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were carried by sudden tempest it would be excusable as the 
act of God. Liability for domestic fires (if we may use 
the adjective in a rather enlarged sense, has been dealt 
with by statute, and a man is not now answerable for 
damage done by a fire which began in his house or on his 
land by accident and without negligence (r). He is answer- 
able for damage done by fire lighted by an authorized person, 
whether servant or contractor, notwithstanding that the con- 
ditions of the authority have not all been complied with (s).- 

The use of lire fo;.’ purposes unconnected with the ordinary 
occupation of houses and land seems to remain a ground of 
the strictest responsibility. 

Decisions of our own time have settled tlrai one who 
brings lire into dangerous proximity to his neighbour’s 
property, in such ways as by running locomotive engines 
on a railway without express statutory authority for their 
use (#), or bringing a traction engine on a highway 


('/) 14 Geo. 111. c. 78, s: 86, as 
interpreted in Fillitei- v. Fh>ppnrd 
(1847) 11 Q. B. 347, 17 L. J, Q. 13. 
89. 75 R. R. 401. There was an 
earlier statute of Anne to a like 
effect; 1 BIack.st. Comm, 431; and 
see x''er Cur. in FWiier v. Phippard. 
It would seem that even at common 
law the defendant would not be 
liable unle.5s lie knowingly lighted 
or kept some fire to begin with; 
for otherwise how could it be de- 
scribed as ifjnis suaa ? The exemp- 
tion does not include the ease of 
a fire started by une.xplained acci- 
dent and increased by supervening 
negligence so as to become desti-uc- 
tive: Mmgroce v. Pandeli^ 

2 K. B. 43, 88 L. J. K. B. 915, 
C. A. 

(b) Blach V. CkrisichttrcJi Fin- 
ance Co. (J. C. from N. Z.) [1894] 


A, C. 48, 63 L. J. P. C. 32. 

(t') .Jones V. Festlnioff B. Co. 
•1868) L. R. 3 Q. B. 733, 37 L. J, 
Q. B. 214. Here diligence was 
proved, but the eompanj’ hold 
nevertheless liable. The rule was 
expressly stated to be an applica- 
tion of the wider principle of 
JtijJvitfU V. Fletcher; see per 
Blackburn J,, L. R. 3 Q. B. at 
p. 736. The statutory protection 
has now been cut down by the 
Railway Fires Act, 1905, see 
p. 499, above. 

(?0 Poioell V. Fall (1880) 5 
Q. B. Div. o97, 49 L. J. Q. B.. 
428, The use of ti'actiou engines 
on. highways is regulated by 
statute, but not authorized in the 
sense of diminishing the owner’s® 
liability for nuisance or otherwise ; 
see the sections of the Locomotive 
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does so at his peril. And a company authorized by statute 
to run a steam-engine on a highway still does so at its 
peril as regards the safe condition of the way {x). 

It seems permissible to entertain some doubt as to the 
historical foundation of this doctrine, and in the modem 
practice of the United States it has not found acceptance (y). 
In New York it has, after careful discussion, been expressly 
disallowed (z). 

Loaded fire-arms are regarded as highly dangerous things, 
and persons dealing with them are answerable for damage 
done by their explosion, even if they have caused apparently 
sufficient precaution. A man sent his maidservant to fetch 
a flint-lock gun which was kept loaded, with a message to 
the master of the house to take out the priming first. This 
was done, and the gun delivered to the girl; she loitered 
on, her errand, and (thinking, presumably, that the gun would 
not go off) pointed it in sport at a child, and drew the 


Acts, 1861 and I860, in the judg- 
ment of Mellor J., 5 Q. B. Div. 
at p. 598. S. 13 of the Act of 
1861 remains applicable to light 
locomotives, see 59 k, 60 Viet. e. 36, 
schedule. Tlie dictum of Bram- 
well L, J. at p. 601, that Vaughan 
V. Taf Vale E. Co. (1860) Ex. 
Ch. 5 H. & N. 679, 29 D. J. Ex. 
247, 120 R. R. 779, p. 498, above, 
wa:i wrongly decided, is extra- 
judicial. That case was not only 
it^^elf decided by a Court of co- 
ordinate authority, but has been 
approved in the House of Lords; 
JIar/imersmith It. Co. v. Brand 
(1869) L. R. 4 H. L. at p. 202; 
and see the opinion of Black- 
burn J. at p. 197. 

(a?) Sadler v. South Stafford'- 
ihirej %c. Tramways Co. (1889) 23 
Q, B. Div. 17, 58 L, J. Q. B. 421 


(car ran off lino through a defect 
in the points: the line did not 
belong to the defendant company, 
who had running powers over it). 

(y) It appears to be held every- 
where that unless the original act 
is in itself unlawful, the gist of 
the action is negligence, 

(:;) Lonee v. Buchanan (1873) 51 
N. Y. 476; the owner of a stoam- 
boilea.* was held not liable, inde- 
pendently of negligence, for an 
explosion which threw it into the 
plaintiff ^s buildings. For the pre- 
vious autlioriti^ as to fire, uni- 
formly holding that in order to 
succeed the plaintiff must prove 
negligence, see at pp. 487-488. 
Hylands v. Fletcher is disapproved 
as being in conflict with the current 
of American authority. 
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trigger. The gun went off and the child was seriously 
wounded. The o^uier was held liable, although he had used 
care, perhaps as much care as would commonly be thought 
enough. It was incumbent on him who, by charging the 
gun, had made it capable of doing mischief, to render it 
safe and innoxious. This might have been done by the 
discharge or drawing of the contents. The gun ought to 
have been so left as to be out of all reach of doing harm " («). 
This amounts to saying that in dealing with a dangerous 
instrument of this kind the only caution that will be held 
adequate in point of law is to abolish its dangerous character 
altogether. Observe that the intervening negligence of the 
servant (which could hardly by any ingenuity have been 
imputed to her master as being in the course of her 
employment) was no defence. Experience unhappily shows 
that if loaded fire-arms are left within the reach of children 
or fools, no consequence is more natural or probable than 
that some such person will discharge them to the injury 
of himself or others. 


On a like principle it is held that people sending goods 
of an explosive or dangerous nature to be carried are 
bound to give reasonable notice of their nature, and, if they 
do not, are liable for resulting damage. So it was held 
where nitric acid was sent to a carrier without warning, 
and the carrier’s servant, handling it as he would handle a 
vessel of any harmless fluid, was injured by its escape (&). 


(«) Dixon V. Dell (1S16) 5 M. 
& S, 198, 17 R. E. 308, and in 
Bigelo-w L. G. 568 (also in 1 
Starkie 387, and in Holt N. P. 
233). It might have been said 
that sending an incompetent per- 
son to fetch a loaded gun was 
evidence of negligence (see the 
first count of the declaration) ; 
but that is not the ground taken 


by the Court (Lord EUenborougb 
C. J. and Bayley J.). Op. King 
V. Polloch (1874) 2 E. 42, a some- 
what siinilai* case in Scotland 
whei-e the defendant was held not 
liable. But in Scotland culpable 
negligence has to be distinctly 
found. 

(U) Warrant v. Barries (1862) 11 
C. B. N. S. 553, 31 L. J. 0. P. 
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The same rule lias been applied in British India to the case 
of an explosive mixture being sent for caiTiage bv rail- 
way without warning of its character, and exploding in the 
railway company's ofSee, where it was being handled along 
with other goods (c) : and it has been held in a similar 
ease in ilassaehusetts that the consignor’s liability is none 
the less because the danger of the transport, and the damage 
actually resulting, have been increased by another oonsignor 
independently sending other dangerous goods by the same 
conveyance {d). 


Gas (the ordinary illuminating coal-gas) is not of itself, 
perhaps, a dangerous thing, but with atmospheric air forms 
a highly dangerous explosive mixture, and also makes the 
mixed atmosphere inc'apable of supporting life (e). Persons 
undertaking to deal with it are therefore bound, at all events, 
to use all reasonable diligence to prevent an escape which 
may have such results. A gasfitter left an impcrfectlj’- con- 
nected tube in the place where he was working under a 
contract with the occupier; a third person, a servant of that 
oeeupior, entering the room with a light in fulfilment of 
his ordinaiy duties, was hurt by an explosion duo to the 
escape of gas from the tube so'left; the gas-fitter was held 
liable as for a "‘misfeasance independent of contract” (/). 

It has been suggested in the Court of Appeal that a 


137, 132 R. E.. 687. The duty 
seems to be antecedent, not inci- 
-dent, to tlie contract of carriage. 

\c) Lyell V. Ganga Dai, I, L. R. 
1 All, 60, 

(<r/) Boston Alhauif R. R, Co. 
V. Shuhly ri871) 107 Mass. 568 
dnalin,’^ a nitro-glycerine com- 
pound, and exploders, had been 
ordered by one customer of two 
separate makers, and by them sepa- 
rately consigned to the railway 


company without notice of their 
character: held on demurrer that 
both manufacturers were rightly 
sued in one action by the company). 

(e) See Bynitli v. Boston Gas 
Light Co. (1880) 129 Mass. 318. 

(7) Pcirry v. Smith (1879) 1 C. 
P. D. 325, 48 L. J. C. P. 731 
(Lopes j.). Negligence was found 
as a fact. Barrows v. March, i'C. 
Gas Co. (1872) L. R. 7 Ex. 96, 
Ex. Ch. was a case of contract. 
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motor-car at rest, having petrol in the tank, is a dangerous 
thing. This opinion was not necessary for the decision {g). 


Poisons can do as much mischief as loaded fire-arms or 
explosives, though the danger and the appropriate precau- 
tions are different. 


A wholesale druggist in Xew York purported to sell 
extract of dandelion to a retail chemist. The thing 
delivered was in truth extract of belladonna, which by 
the negligence of the wholesale dealer's asi^istant had been 
wrongly labelled. By the retail druggist this extract was 
sold to the country practitioner, and by him to a customer, 
who took it as and for extract of dandelion, and thereby, 
was made seriously ill. The Court of Appeals held the 
wholesale dealer liable to the consumer. The defendant 
was a dealer in poisonous drugs. . . . The death or great 
bodily harm of some person was the natural and almost 
inevitable consequence of the sale of belladonna by means 
of the false label.'* And the existence of a contract be- 
tween the defendant and the immediate puirehaser from him 
could make no difference, as its noii-cxistenee would have 
made none. The plaintiffs' injury and their remedy would 
have stood on the same principle, if the defendant had given 
the belladonna to Dr. Foord '' (the country practitioner) 
“ without price, or if he had put it in his shop without 
his knowledge, under circumstances which would probably 
have led to its sale '* — or administration without sale — '' on 
the faith of the label'*' (i'i.). This ease lias been thought 


(^fj) Musf/rore v. Per/iJefis [1919] 
2 K. B. 43, L. J. K. U. 915. 
C. A. 

(A) TJwmaii ei ux. v. Wlucheatei' 
(1852; ii N. y. 397, Bigelow L. C. 
602. The decision seems to be 
generally followed in America. 
KerDj V, E}iglartd [1898] A. C. 
742, 07 L. J. P. C. 150, was a case 
on similar facts under the law of 


L;.Avei’ Canada, but the peculiar 
huuings oi‘ the jury prevented this, 
point of law from being considered 
by the Judicial Committee. More 
lately the Judicial Committee has 
referred to Thomm v. W inehest^&r 
with appaieut approval: Dominion 
Sf-inrai Gas Co, v. Collins [1909] 
A. C. 640. 646, 79 L. J. P. C. 13. 
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in England to go too far; but it is hard to see in what respect 
it goes farther than Dixon v. Bd-L So far as the cases 
are dissimilar, the damage would seem to be not more 
but less remote. If one sends' belladonna into the world 
labelled as dandelion (the two extracts being otherwise dis- 
tinguishable only by minute examination) it is a more than 
probable consequence that some one will take it as and for 
dandelion and be the worse for it; and this without any 
action on the part of others necessarily involving want of due 
care (i). 

It can hardly be said that a wrongly labelled poison; 
whose true character is not discoverable by any ordinary 
examination such as a careful purchaser could or would make, 
is in itself less dangerous than a foaded gun. The event, 
indeed, shows the contrary. 

Nevertheless, difficulties are felt in England about 
admitting this application of a principle which in other 
directions is both more widely and more strictly applied 
in this country than in the United States (;). In 1869 the 
Court of Exchequer made a rather hesitating step towards 
it, putting their judgment partly on the ground that the 
dispenser of the mischievous drug (in this case a hair wash) 
knew that it was intended to be used by the very person 
whom it in fact injured (&). The .cause of action seems to 
have been treated as in the nature of deceit, and Thomas v. 
Winchester does not seem to have been known either to 
counsel or to the Court. In the line actually taken one sees 
the tendency to assume that the ground of liability, if any, 
must be cither warranty or fraud. But this is erroneous, 

(«) The jury found that there v. Tender (1883) 11 Q. B. Div. at 
was not any negligence on the . p. 514, in a judgment which itself 
part of the intermediate dealers; endeavours to lay down a much 
the Court, however, were of opinion wider rule. 

’ that this was immaterial. (7:) George v. SJcivingion (1869) 

(/) See per Brett M. R., Heaven L. R. 5 Ex. 1, 38 L. JT. Ex. 8. 
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the judgment in Thomas v. in-chester carefully and 
clearly shows. Whether that case was well decided appeal's 
to be a perfectly open question for our courts (Z). In the 
present writer^s opinion it is good law, and ought to bo 
followed. Certainly it comes within the language of 
Parke B. in Lon ffmieid v. Holliday {m). which does not 
deny legal responsibility when any one delivers to anotlier 
without notice an instrument in its nature dangerous under 
particular circumstances, as a loaded gun which he himself 
has loaded, and that other person to whom it is delivered 
is injured thereby; or if he places it in a situation easily 
accessible to a third person who sustains damage from it.’’ 
In that case the defendant had sold a dangerous thing, 
namely an ill-made lamp, which exploded in use, but it 
•was found as a fact that he sold it in good faith, and it was 
not found that there was any negligence on his part. As 
lamps are not in their nature explosive, it was quite rightly 
held that on these facts the defendant could be liable only. 
•ex contractu, and therefore not to any person who could not 
sue on his contract or on a warranty therein expressed or 
implied. 

A much more decided stop was taken by the Court of 
Appeal in Clarke v. Army and yavy Co-oprrative 
Society {n). There the defendant company sold tins of 


(/) JDixon V. Bell (1816) 5 JsL 
S. 198, 17 R. R. 308 (nupra, 
pp. dOB, 507), has never been d:s- 
iipproved that we know' of, but has 
not been so actively followoil that 
the Court of Appeal need bo pre- 
cluded from free discussion of the 
principle involved. In Langtvlge 
V. Lenj (1837) 2 & W. at 

p. 530, 46 R. R. 693, the Court 
was somewhat astute to avoid dis- 
cussing that principle, and declined 


to commit itself. JDixon v. Bdl is 
cited by Parke B. as a strong ease, 
and apparently with hesitating 
acceptance, in Longmeid v. llolU-^ 
day (1851) 6 Ex. 761, 20 L. J. Ex. 
430, 86 R, R. 459. In Ireland it 
has been treated as of undoubted 
authority: Sullivan v. Creed [1904] 
2 I. R. 317, 333. 

(»/) 20 L. J. Ex. at p. 433. 

(^0 1 1903] 1 K. B. 155, 72 L. J. 
K. B. 153. 
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chlorinate of lime, a disinfectant of an irritating nature 
^vhicll was apt to fly out in the face of any one who opened 
a till without special care. The plaintiff, a purchaser from' 
the company, suffered in this \va\'. He did not know of 
the risk; the company’s manager did, and had instructed 
the salesman do warn purchasers, but the salesman omitted 
to do so. The Court held, apart from any question as to 
the effect of terms excluding any warranty, that '' there is 
a duty cast upon the vendor who knows of the dangerous 
character of the goods Avhich he is supplying, and who knows 
that the purchaser is not or may not bo aware of it, not to 
supply the goods without giving warning to the purchaser 
of that danger ’’ (o). And this duty, though in fact arising' 
out of a contract of sale, is independent of contract. There 
is nothing in the reasoning of the Court adverse to the 
possible existence of such a duty when there is no contract 
at -all (p).- 

We now come to the duties imposed by law on the 
occupiers of buildings, or persons having the control of 
other structures intended for human use and occupation, 
in resjDcct of the safe condition of the building or structure. 
Under this head there are distinctions to be noted both as 
to the extent of the duty, and as to the persons to whom it 
is owed. 


The duty is founded not on owiiershiii, but on possession, 
in other words, on the structure being maintained under 
the control and for the purposes of the person held answer- 

Eorner L. J. [1903] 1 K. B. (p) The language of Collins 
at p. 1{)7. In this class of (-ases M. R. is more guarded than that of 
nothing short -of actual knowledge Eomer and Mathew L. JJ. There 
will do if the thing dealt with is is no judicial discussion of the- 
not in itself of a dangerous kind: authorities. Dixon v. Bell was not 
Baien v. Baten Co, [1913] 3 even cited in argument. 

*K. B. 351, 82 L. J. K. B. 933. 
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able. It goes beyond the common doctrine of responsibility 
for servants, for the occupier cannot discharge himself by 
employing an independent contractor for the maintenance- 
and repair of the structure, however careful he may be in the 
choice of that contractor. Thus the duty is described as 
being impersonal rather than personal. Personal diligence 
on the part of the occupier and his servants is immaterial. 
Thus there is a limited duty of insuiance, as one may call it. 
though not a strict duty of insuiance such as exists in the 
classes of cases governed by Byhoids v. Fletcher, 

The separation of this doctrine from the ordinary law of 
negligence, which is inadequate to account for it, has been 
the work of recent times. As late as 1864 {q) the Lord 
Chief Baron Pigot (of Ireland), in a very careful judg- 
ment, confessed the difficulty of discovering any general rule 
at all. Two years later a judgment of the Court of Common 
Pleas, delivered by Willes J., and confirmed by tha Exche- 
quer Chamber, gave us an exposition which has since been 
regarded on both sides of the Atlantic as a leading- 
authority (r). The plaintiff was a journeyman gas-fitter, 
employed to examine and test some new burners which had 
been supplied by his employer for use in the defendant's 
sugar-refinery. While on an upper floor of the building, 
he fell through an unfenced shaft which was used in working 
hours for raising and lowering sugar. It was found as a 
fact that there was no want of reasonable care on the 
plaintiff'^s part, which amounts to saying that even to a 
careful person not already acquainted with the building the 


(^q) Sullivan v. Waters, 14 Ir. 
C. L. R. 460. See, however, 
Qiiarman v. Burnett (1840) 6 M. 
& W. at p. 510, 55 R. R. 717, 727, 
where there is a suggestion of 
the modern rule. ! 


(?*) I'fidermaur v. Dames (1866) 
L. R, 1 C. P. 274, 35 L. J. C. P. 
184, 2 C. P. 311, 36 L. J. 0. P. 
181, constantly cited in later cases, 
and reprinted in Bigelow L. C., 
and Radclifi^o and jellies, Cases on 
Torts. 


P. — T. 


33 
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danger was an unexpected and concealed one. The Court 
held that on the admitted facts the plaintiff was in the 
building as “ a person on lawful business, in the course of 
fulfilling a contract in which both the plaintiff and the de- 
fendant had an interest, and not upon bare permission.” 
They therefore had to deal with the general question of 
law ‘‘ as to the duty of the occupier of a building with 
reference to persons resorting thereto in the course of busi- 
ness, upon his invitation express or implied. The common 
case is that of a customer in a shop: but it is obvious that 
this is only one of a class. . . . 

“ The class to which a customer belongs includes persons 
who go not as mere volunteers, or licensees, or' guests, or 
servants, or persons whose employment is such that danger 
may be considered as bargained for, but who go upon busi- 
ness which concerns the occupier, and upon his invitation, 
express or implied. 

“ And, with respect to such a visitor at least, we consider 
it settled law, that he, using reasonable care on his part for 
his own safety, is entitled to expect that the occupier shall 
on his part use reasonable care to prevent damage from 
unusual danger, which he knows or ought to know; and 
that, where there is evidence of neglect, the question whether 
such reasonable care has been taken, by notice, lighting, 
guarding, or otherwise, and whether there was contributory 
negligence in the sufferer, must be determined by a jury 
as matter of fact ” (s). 

The Court goes on to admit that ‘‘ there w’as no absolute 
duty to prevent danger, but only a duty to make the place 
as little dangerous as such a place would reasonably be, 
having regard to the contrivances necessarily used in 
carrying on the business.” On the facts they held that 


{» L. R. 1 C. P. at p. 288. 
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'' there was evidence for the jury that the plaintiff was in 
the place hj the tacit invitation of the defendant, upon 
business in which he was concerned; that there w’as bj 
reason of the shaft unusual danger, known to the defen- 
dant; and that the plaintiff' sustained damage by reason 
of that danger, and of the neglect of the defendant and his 
servants to use reasonably sufficient means to avert or warn 
him of it.'’ The judgment in the Exchequer Chamber (f) 
is little more than a simple affirmation of this. 

It is important to observe the careful terms in which the 
law was here laid down by a very strong Court -. ic--. On 
tlie one hand u customer (to use the word as a name of the 
whole class defined by the Court) is not entitled to find la 
state of positive safety, but only to Avaming of unusual 
danger incident to the nature and uses of the place. On 
the other hand the occupier is not entitled to create or main- 
tain a state of things so dangerous as to make the plaoe 
practically inaccessible or impassable, even if he gives w^arn- 
ing: unless, indeed, the warning amounts to a wnrning off, 
wffien there would be no question of an invitee's rights; 
for notice that the place is not safe to enter upon at all 
would be in substance a withdrawal of the invitation. We 
are not concerned here with other grounds on wiricli this 
might or might not give just reason for complaint. 

The right arising from invitation as above defined may 
jo-exist with a right arising from contract, as wiiere the 
person entering on a building or structure has paid for 
admission. Such a person is entitled, without qualification, 
to find a state of things as safe for the purpose in hand as 

■ t) L. R. 2 C. P. 311. Sniitli JJ. Cp.!Mr. \V. H. Griffith’s 

u) Willes J. s csolleagTies were article, Duty of Invitors,” L. Q. 
Eiie C. J., Keating and Montague R. xxxii. at p. 256. 
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reasonably competent care and skill can make it. He may 
claim this by a warranty implied in the contract. In one 
respect it is more than an ‘‘ invitee coming on business 
can claim under the rule in Indennaiir v. Dames: for im- 
plied warranties of this class exclude any question of what 
the warrantor knew or ought to have known (a?). It is not 
clear that there is anything more in the substantive contents 
of the duty, notwithstanding suggestions w'hich have been 
made to that effect. For a place is reasonably safe (provided 
that access and use are reasonably practicable at all) if 
adequate w’arning is given of any unusual risk that may 
be present, such as an open lift or trap-door. 

I can see no reason for thinking that the duty declared 
in Indermaur v. Dames can be escaped by delegating its 
performance to an independent contractor. It is not stated 
in the terms wdiich Willes J. w’ould have used if he had 
meant to add this to the* limitations he so carefully laid 
down. 

It is hardly needful to add that a customer, or other 
person entitled to the like measure of care, is protected not 
only while he is actually doing his business, but while he 
is entering and leaving (y). And the amount of care re- 
quired is so accurately indicated by Willes J. that little 
remains to be said on that score. The recent cases are 
important chiefly as showing in respect of wliat kinds of 
property the duty exists, and what persons have the same 
rights as a cus‘tomer. "In hoth directions the law seems to 


(a?) Francis v. Cochrdl (1870) 
li. R. 5 Q. B. 501, 39 L. J. Q. B. 
291, Ex. Gh. The only exception 
is of latent defects: *6., followed, 
Maclenan v. 8egar [1917] 2 K. B. 
325, 86 L. J. K. B. 1113, where 
Indermaur v. Dames is carefully 
distinguished by McCardie J. 


(y) Chapman v. Itothwell (1858) 
E. B. & E. 168, 27 L. J. Q. B. 
315, 113 R. R. 588, treated as a 
very plain case, where a trap-door 
was left open in the floor of a 
passage leading to the defendant’s 
ofSce. 
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have become, on the whole, more stringent in the present 
-generation. With regard to the person, one acquires this 
right to safety by being on the spot, or engaged in work 
on or about the property wdiose condition is in question, 
in the course of any business in which the occupier has an. 
interest. It is not necessary that there should be any direct 
or apparent benefit to the occupier from the particular 
transaction (r). Whore gangways for access to ships in a 
dock were provided by the dock company, the company has 
been held answerable for their safe condition to a person 
having lawful business on board one of the ships; for the 
providing of access for all such persons is part of a dock- 
owner’s business; they are paid for it by the owners of 
the ships on behalf of all who use it («). A workman was 
employed under contract -with a ship-owner to paint his 
ship lying in a dry dock, and the dock-owner provided 
a staging for the workman’s use; a rope by which the 
staging syBiS supported, not being of proper strength, broke 
and let down the staging, and the man fell into the dock 
■and was hurt: the dock-owmer was held liable to him (&). 
It was contended that the staging had been delivered into 
the control of the ship-ot\ner, and became as it were part 
of the ship ; but this -was held no reason for discharging the 
dock-owner from' responsibility for the condition of the 
staging as it was delivered. Persons doing work on ships 
in the dock must be considered as invited by the dock- 
owner to use the dock and all appliances provided by the 
dock-owner as incident to the use of the dock” (c). Simi- 


>' .r) See Jlolmes v. JV. B, Jt, Co. 
fl8e9-71) L. R. 4 Ex. 254, in Ex. 
•Ch. L. R. 6 Ex. 123, 40 L. J. Ex. 
121; White v. France (1B77) 2 
C. P. D. 308, 46 L. J. C. P. 823. 

(a) Smith v. Zondoit 4' St. 
Katharine Doch^ Co. (1S6S) L. R. 


3 0. P:. 326, 37 L. J. 0. P. 2.17 
fBovill C. J. and Byles J., duh. 
Kcatina: J.). 

(5) Heaven v. Fender (1883) 11 
Q. B. Div. 503, 52 L. J. Q. B. 702, 
(c) Per Cotton and Bowen L. J J. 
11 Q. B. Div. at p. 515. The 
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laiiy, tlie owner of a building let in flats is answerable;, 
to the extent of non-apparent defects (d), for the safe con- 
dition of the common staircase to persons coming to do- 
business with any of the tenants, by reason of his necessarily 
implied undertaking to keep the staircase in repair (e). The 
duty of railw'ay companies is the same as that of other 
occupiers (/); and so is, as regards due care in the conduct 
of the performance, that of a lessee of a theatre or the like, 
whether the performance is under his direct control or 
not {g). 

A person lawfully entering on land, or into a building,, 


in the discharge of a public 

judgment of Brett M. R. attempts 
to lay down a wider principle with 
which the Lords Justices did not 
agree. See p. , above. It must 
be taken as a fact, though it is not 
clearly stated, that the defective 
condition of the rope might have 
been discovered by reasonably care^ 
ful examination when the staging 
was put up. Cp. BUiott v. C, P. 
JtoherU Co. [1916] 2 K. B. 518, 
85 L, J. K. B. 1689, C. A. 

(if) JDobson V. Horsley [1915] 1 
K. B. 634, 84 L. O', K. B. 399, 
C. A. 

(^) Killer v. Hancoch [1893] 2 
Q. B. 177, C. A. Otherwise where 
there is no duty to the tenant to 
repair: Lano v. Cox [1897] 1 Q. B. 
415, 66 L. J*. Q, B. 193, O. A., 
or to maintain safe conditions in 
other respects, such as lighting a 
staircase: Euggett v. Miers [1908] 
2 K. B’. 278, 77 L. J. X. B. 710, 
C. A. A special agreement with a 
tenant to do certain repairs does 
not give a right of action in tort 
to any other inmate of the house 
who suffers damage by default of 


duty or otherwise with justi- 

such repair: Cavalier v. Pope 
[1906] A. C. 428, 75 L. J*. K. B. 
609. Ago. as to an implied statu- 
tory undertaking: Hyull v. Kidwdl 
# Bon [1913] 3 K. B. 123, 82 L. J. 

K. B. 877. 

C/) Not a stricter duty: Nornmv 
V. Q. W. R. Co. [1915] 1 K. B. 
584, 84 L. J. K. B. 598, C. A. 
But, Tyith great respect, the cor- 
rectness of this decision, though: 
unanimous, may be disputable, 
having regard to the special privi- 
leges and duties of railway com- 
panies and other public bodies: see 
Mr.. W. H. Griffith’s criticism, 

L. Q. R. xxxii. 255. 

{g) Cox V. CouUon [1916] 2 
K. B. 177, 85 L. J. K. B, 1081, 
C. A., i.e., a paying spectator’s 
contract does not include a positive 
warranty that reasonable care shall 
be used for the safety of the 
audience. This, of course, does not 
apply to the condition of the build- 
ing: Francis v. Cockrell^ p. 516, 
above; and see the judgment of 
Swinfen Eady L. J". The facts 
were peculiar. 
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fieation, Tvould seem to be in the same position as a customer , 
and not to be a mere licensee, though such terms as “ licence 
by authority of law ” may sometimes be applied to these 
eases. We do not know of any Enghsh authority precisely 
in point, but the question has been raised in America. 

The possession (7?) of any structure to which human beings 
arc intended to commit themselves or their property, animate 
or inanimate, entails this duty on the occupier, or rather 
controller. It extends to gang\s’ays or staging in a dock, 
as we have just seen; to a temporary stand put up for seeing 
a race or the like (7), to carriages travelling on a railway 
or road (/r), or in which goods are despatched (7): to 
ships Cyn)\ to wharves, in respect of the safety of the frontage 
for ships moored at or approaching the wharf (??); and to 
market-places (o). 

(h) Xo such duty lies on an (/) Elliott v. Hall (1885) 15 
owner who has not control of the Q. B. D. 315, 5-1 L. J. Q. B. 518. 
place: MaJove v. Lashey [1907] 2 Tlie seller of coals sent them to 
Iv. B,. 141, 76 L. J. K. B. 1134, the buyer in a truck with a dan- 

A. gerously loose trap-door in it, and 

Cq EmneU v. C odd' ell (1870) the buyers servant in the course 
Ex. Oh. L. K. 5 Q. B;, 18^4, 501, of unloading the truck fell through 
39 L. J. Q. B. 113, 291. The and was hurt, 
plaintiff had paid money for ad- Hayn v. Cullijord (1879) 4 

mission, therefore there was a duty C. P. Div. 182, 48 L. J. C. P. 372. 
e:c cohiractii which made any ques- Control of a ship may be enough, 
tion of the defendant’s knowledger after a very short time, to fix the 
immaterial, but I can see no other charterer with liability for defects, 
distinction. — at any rate in appliances imme- 

(Ji) Fotdkes V. Metrop. District diately required for use — ^which 
M. Co. (1880) 5 0. P, Div. 157, could easily have been discovered: 
49 L. J. 0. P. 361; Mofatt v. Harney v. Scott [1899] 1 Q.. B. 
Jioferiiati (1869) L. K. 3 P. C. 986, 68 L. J. Q. B. 738, where the 
115 ; and the duty seems to extend statement in the text is approved 
to the proper conditioa -of all per Bigham J. at p. 992; 68 L. J. 
things necessarily used witli or Q. B, 739. 

about the carnage, such as the («) The Moorcoch (1889) 14 P. 
freedom from vice of the horse Div. 64, 48 L. J. P. 73. 
drawing it: White v. Steadman (o) Lax v. Corporation of Dar^ 
[1913] 3 K. B. 340, 349, 82 L. J. Ungton (1879) 5 Ex. Div. 28, 4& 

K. B. 846. L. J. Ex. 105. 
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In the case of a wharfinger he is bound to use reasonable 
care to ascertain whether the bed of the harbour or river 
adjacent is in a safe condition to be used by a vessel 
coming to discharge at his wharf at reasonable times 
having regard to the conditions of tide, the ship’s draught 
of water, and the like. But this duty exists only so far 
as the river bed is in the wharfinger’s possession or con- 
trol (p) . The owner of a sunken wreck is bound at his peril 
to give reasonable warning to other vessels (g). 

A railway 23assenger using one company’s train with a 
ticket issued by another company under an arrangement 
made between the companies for their common benefit is 
entitled, whether or not he can be said to have contraetod 
with the first-mentioned company, to reasonably safe pro- 
vision for his conveyance, not only as regards the construction 
of the earriage itself, but as regards its fitness and safety, 
in relation to other apjDliances (as the platform of a station) 
in connexion with which it is intended to be used (r). 
Where goods are lawfully shipped with the ship-owner’s 
consent, it is the ship-owner’s duty (even if he is not bound- 
to the owner by any contract) not to let other cargQ 
which will damage them be stowed in contact with them {s). 
Owners of a cattle-market arc bound to leave the market- 
place in a reasonably safe condition for the cattle of persons 
who come to the market and pay toll for its use (/). 


(p) The Calliope [1891] A. 0. 
11, 60 L. J. P. 28, reversing’ the 
decision of the C. A., 14 P. Div. 
138, 58 L. J. P. 76, on a different 
view of the facts. The reasons* 
given in The Moorcock, note 
above, seem to be to some extent 
qualified by this, though the deci- 
sion itself is approved by Lord 
Watson [1891] A. C. at p. 22. 

(q) The Snark [1899] P. 74, 68 
L. J. P. 22. 


(r) FoulJcesi v. Metrop. District 
D, Co. (1880) 5 C. P. Div. 157, 
49 L. J. C, P. 361. 

(s) Jlatjn V. CulHford (1879) 4 
C. P. Div. 182, 48 L. J. C. P. 372. 
• (i) Lax V. Corporation of Dar- 
lington (1879) 5 Ex. Div. 28, 49 
L. J. Ex. 105 (the plaintiff^s cow 
was killed by a spiked fence round 
a statue in the market-place). A 
gjpod summary of the law, as far 
as it goes, is given in the argument 
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In the various -applications we have mentioned, the duty 
does not extend to defects incapable of being discovered by 
the exercise of reasonable care, such as latent flaws in 
metal (?/); though it does extend to all such as care and 
skill (not merely care and skill on the part of the defen- 
dant) can guard against {x). 

Again, when the builder of a ship or carriage, or the 
maker of a machine, lias delivered it out of his own possession 
and control to a purchaser, he is under no duty to porsonsi 
using it as to its safe condition, unless the thing was in itself 
of a noxious or dangerous kind, or (it seems) unless he had 
actual knowledge {y\j of its being in such a state as would 
amount to a concealed danger to persons using it in an 
ordinary manner and with ordinary care (^), 

Liability under the rule in Indermaur v. Dames (s) may 
be avoided not only by siiowing contributory negligence in 


oi' Cave J. ('then Q. C.) for tbo 
plaintiff, 5 Ex. Div. at p. 31. 
Tlie question of the danger being 
obvious was conside.-ed not open on 
the appeal; if it bad boon, gtt, as 
to the result, per Bramwell L. J . 
It lias been held in !3Iinnesota 
(1889) that the owner of a building 
frequented by the public is bound 
not to allow a man of known 
dangerous temper to be employed 
about the building: De/tn v. 8i, 
Paul Union Depot Co., 29 Am. 
Law Eeg. 22. 

(it) Deadhead v. Midland E. Co. 
(1869) Ex. Ch. L. R. 4 Q. B. 
379; a case of contract between 
carrier and passenger, but the 
principle is the same, and indeed 
the duty may be put on either 
ground, see Eipnan v. Nye (1881) 
6 Q, B. D. 685, 689, per Bindley J. 
This do^ not however qualify the 


law as to the scller’'s implied 
warranty on the sale of a chattel 
for a specific purpose; there the 
warranty is absolute that the 
chattel is reasonably fit for that 
purpose, and there is no exception 
of latent defects: Dandatl v. 
yewson ri877) 2 Q. B. Div. 102, 
46 L. d. Q. B. 257. 

(>) Eijitmn V. Xye (1881) 6 
Q. B. D. at p. 687. 

(y) Cp. Dates v. Duiey Co. 
[1913] 3 K. B. 35L 82 L. J. K. B. 
963. 

(r) JVinterbottoin v. WyigJit, 10 
M. & W. 109, 62 R. R. 534; Collie 
V. Selden (1868) L. R. 3 C. P. 
495, 37 L. J, C. P. 233; Losee v. 
Cluie, 51 N. Y. 494. Similarly 
as to a repairer: Earl v. Luhhock 
[1905] 1 K. B. 253, 74 L. J. K. B. 
121, C. A. 

(a) P, 513, above. 
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the plaintiff, but by showing that the risk was as well known 
to him! as to the defendant, and that with such knowledge 
he voluntarily exposed himself to it (6) ; but this will not 
excuse the breach of a positive statutory duty (c). 

Occupiers of fixed property are under a like duty towards 
persons passing or being on adjacent land by their invita- 
tion in the sense above mentioned, or in the exercise of an 
indej)endent right. 

In Barnes v. Ward (d), the defendant, a builder, had left 
the area of an unfinished house open and unfenced. A person 
lawfully VTilking after dark along the public path on which 
the house abutted fell into the area and was killed. An 
action was brought under Lord Campbell’s Act, and the 
case was twice argued; the main point for the defence being 
that the defendant had only dug a hole in his o^vn land, 
as he lawfully might, and was not under any dut}’ to fence 
or guard it, as it did not interfere with the use of the right 
of way. The Court held there was a good cause of action,, 
the excavation being so close to the public way as to make 
it unsafe to persons using it with ordinary care (e). The- 
making of such an excavation amounts to a public nuisance, 
“ even though the danger consists in the risk of accidentally 
deviating from' the road.” Later it has been held that one- 
w'ho by lawful authority diverts a public path is bound' 
to provide reasonable means to warn and protect travellers 


(&) Thomas v. Quartermalno, 18 
Q. B. Div. 685, 56 L. J. Q. B. 340. 

(<?) Dicta of L. JtF. ibid,; Bad- 
deJey v. Bari Granville (1887) 19 
Q. B. D. 423, 56 L. J. Q. B. 501; 
Davies v. Thomas Oxcen Co, 
[1919] 2 JK. B. 39, 88 L. J. K. B. 
887. See further Tarmouth v. 
Francej 19 Q. B. D. 647, and 
p. 167, above. Smith v. BaJeer 
[1891] A. C. 325, 60 D. J. Q. B. 
683, wag a case not of this cla?s. 


but (as the facts were found) of 
negligence in conducting a specific 
operation, 

(d) 9 C. B. 392, 19 L. J. C. P. 
195, 82 R. R. 375 (1850); cp. D* 
‘9. 2, ad leg. Aquil. 28. 

(e) This condition is necessary 
to the cause of action: Binhs v. 
S, Jorhshire, Co, (1862) d 
B. & S. 244, 32 L. J. Q. B. 26, 129 
R. R. 317. 
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against going astray at tlie point of diversion (/). And 
the same principle has been applied in the case of leaving 
dangerous thing unguarded so near a highway as to make 
accidents likely (gr). 

In Corby v. mil Qi) the plaintiff was a person using a, 
private way with the consent of the o'wmers and occupiers. 
The defendant had the like consent, as he alleged, to put 
slates and other materials on the road. Ko light or other 
safeguard or warning was provided. The plaintiff’s horse, 
being driven on the road after dark, ran into the heap of 
materials and was injured. It was held immaterial w^hether 
the defendant w^as acting under licence from the owners 
or not. If not, he w’as a mere trespasser; but the owmers 
themselves could not have justified putting a concealed and 
dangerous obstruction in the way of persons to whom they 
had held out the road as a means of access (i). 

Here the plaintiff was (it seems) {k) only a licensee, but 
while the licence was in force he was entitled not to have 
the condition of the way so altered as to set a trap for him. 
The case, therefore, marks exactly the point in which a 
licensee’s condition is better than a trespasser’s. It has been 

(;) Hurst v. Taylor (1885) 14 refutation of ingenious hut unsound 

Q. B. D. 918, 54 L. J. Q. B. 310; defences, see the judgment of 

defendants, railway contractors, Lush J.). 

had (within the statutory powers) (^) 4 C. B. ^T. S. 556, 27 L. 5. 
diverted a footpath to make the C. P. 318, 114 R. R. 849 (1868). 
line, but did not fence off the old (0 Cp. Sweeny v. Old Colony 
direction of the path; plaintiff, # Newport E, E. Co, (1865) 10 

walking aftenr dark, foUowed the Allen (Mass.) 368, and Bigelow 
old direction, got on the railway, L. C. 660. 

and fell over a bridge. (h) The language of the judg- 

(^) Crane v. South Suburban ments leaves it not quite clear 

Ga^ Co, [1916] 1 K, B. 33,85 L. J. whether the continued permission 

K. B. 172 (fire-pail left by gas to use the road for access to a 

workers on land adjacent to road, public building (the Hanwell 

knocked over accidentally by a Lunatic Asylum) did not amount 

passer-by, plaintiff, being lawfully to an invitation ” in the special 

on the highway, injured: for sense of this class of cases. 



.524 


DUTIES OF INSURING SAFETY, 


followed as against a company emplo^'ed in the repairs and 
alterations of a dwelling house whose servants, created a 
lurking danger by opening the floor on a dark landing (Z). 

Where damage is done by the falling of objects into a 
highway from a building, the modern rule is that the acci- 
dent, in the absence of explanation, is of itself e\T.denoe of 
negligence. In other words, the burden of proof is on the 
•occupier of the building. If he cannot show that the acci- 
dent was due to some cause consistent with the due repair; 
and careful management of the structure, he is liable. The 
authorities, though not numerous, are sufficient to establish 
the rule, one of them being the decision of a court of appeal. 
Ill Byrne v. Boadle (m) a barrel of flour fell from a window 
in the defendant’s warehouse in Livei*pool, and knocked down 
the plaintiff, who was la’W'fully passing in the public street. 
There was no evidence to show how or by whom the barrel 
was being handled. Tlie Court said this was enough to 
raise against the defendant a presumption of negligence 
which it was for him to rebut. It is the duty of persons 
who keep barrels in a warehouse to take care that they do 
not roll out. ... A barrel could not roll out of a ware- 
house without some negligence, and to say that a jilaintiff' 
wdio is injured by it must caU witnesses from the ware- 
house to prove negligence seems to me preposterous. So 
ill the building or repairing a house, or putting pots on. 
the chimneys, if a person passing along the road is injured 
by something falling upon him, 1 think the accident alone 
would be priirta facie evidence of negligence ” (^?). This 

(0 Kimher v. Gas Light §' CoJee Ex. 13, 133 R. R. 761, and in 
Co. [1918] 1 K. B. 439, 87 L. J. Bigelow L. C. 578 (1863). 

K. B. 651, C. A. Held immaterial (») Per Pollock C. B. Op. Scott 
whether plaintiff was invitee or v. London Look Co. (1865) 3 H. 
x>nly licensee of the occupier. &. O. 596, 34 L. J. Ex. 220, 140 

(m) 2 H. & C. 722, 33 L. J. R. R. 627, p. 451, above. 
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was followed, perhaps extended, in Kearney v. London , 
Brighton and South Coast Bailicay Co, (o). There as the 
plaintiff passing along a highway spanned by a rail- 
way bridge, a hrick fell out of one of the piers of tho 
bridge and struck and injured him. A train had passed 
immediately before. There -miS not any evidence as to the 
condition of the bridge and brickwork, except that aftex" 
the accident other bricks were found to have fallen out. 
The Court held the maxim res ipsa loquitur to be appli- 
cable. “ The defendants were under the common law 
liability to keep the bridge in safe condition for the public 
using the highway to pass under it; ’’ and when ‘‘a brick 
fell out of the pier of the bridge without any assign- 
able cause except the slight vibration caused by a passings 
train,’' it was for the defendants to show, if they could, 
that the event wns consistent wdth due diligence having been 
used to keep the bridge in safe I'epair (p). This decision has 
been followed, in the stronger case of a whole building falling 
into the street, in the State of New- York. “ Buildings 
properly constructed do not fall without adequate cause ” (q). 

In a later case (r) the occupier of a house from 'which a 
lamp projected over the street Ams held liable for damage 
done by its fall, though he had employed a competent 
person (not his servant) to put the lamp in repair: the fall 
wns in fact due to the decayed condition of the attachment 


(o) Ek, Ch. L. R. 6 Q. B. 759, 
40 li. J. Q. B. 285 a871). 

(p) Per Car. L. B. 6 Q. B. at 
pp’ 761, 762. 

(q) Mullen V. St, John (1874) 
57 N. y. 567,569. 

(r) Tarrij v. Ashton (1876) 1 

Q. B. D. 314, 45 L. Q, B. 260. 
7he lamp was not a nuisance in 
itself, per Blackburn In 

Rritehard v. Peio [1917] 2 K. B. 


173, 86 L. J. K. B. 1292, the state- 
ment tiiat Tan'ij v. Ashton was a 
nuisance case must be taken as a 
verbal slip: the decision is right 
because there was no evidence that 
the defendant knew of any danger. 
This liability has been decided in 
Ireland, Palmer v. Bateman [1908] 
2 Ir. B. 393, not to extend to latent 
defects: we should have thought 
this almost too plain for argument. 
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of the lamp to its bracket, which had escaped notice. It 
was the defendant’s duty to make the lamp reasonably 
safe, the contractor failed to do that . . . therefore the 
defendant has not done his duty, and he "is liable to 
the plaintiff for the consequences” (s). In this case 
negligence on the contractor’s part was found as a fact. 
On the same principle a public body executing authorized 
works remains bound to have regard to public safety (t), 
and to take all reasonable and usual precautions against 
the risks involved in the nature of the w’ork. Under the 
modern authorities it is very difficult for a person who is 
engaged in the execution of dangerous works near a high- 
way to avoid liability by saying that he has employed an 
independent contractor, because it is the duty of a person 
who is causing such works to be executed to see that they 
are properly carried out so as not to occasion any damage to 
persons passing by on the highway” (u). The principle 
is equally applicable to persons interfering with the highway 
for their own purposes and local authorities repairing the 
highway itself (cc). 

Combining the principles affirmed in these authoiuties, we 
see that the occupier of property abutting on a highway 
is under a positive duty to keep his property from being 
a cause of danger to the public by reason of any defect 
either in structure, repair, or use and managemei^t, which 


( 5 ) Per Blackburn J., 1 Q. B. D. 
at p. 319. 

(^) Sardaher v. Idle District 
Council [1896] 1 Q. B. 335, 65 
L. J, Q. B. 363, Cp. The Snark 
[1899] P. 74, 81, 68 D. J. P. 22. 

(u) Per A. L. Smith JD. J., 
Holliday v. National Telephone 
Co, [1899] 2 Q. B. 392, 400, 68 
L. J. Q. B. 1016. 

(x) Penny v. Wimbledon Urban 
Council [1899] 2 Q. B. 72, 66 L. J. 


Q. B. 704, C. A. As to the dis- 
tinction between damage caused by 
failure to take reasonable precau- 
tions incident to the nature of the 
work itself, and by casual ” or 
“ collateral ” neglect for which 
only the actual wrongdoer and his 
immediate employer are liable, see 
[1899] 2 Q. B. at pp. 76, 78; 
WiUon V. Sodg8on*s Kingston 
Brewery Co, [1915] W. N. 352, 85 
L, J. K. B. 270. 
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reasonable care and skill can guard against. This does not 
exclude the liability of any other person for a negligent 
omission of himself or his servant in the course of employ- 
ment, by which damage of this kind is immediately 
caused («/;. It likewise appears that the rule extends to 
all persons undertaking works involving danger to the 
public; and the recent tendency of the Courts is to enforce 
this as a broad and wholesome rule of public policy and 
discourage minute objections. 

But where an accident happens in the course of doing 
on fixed property work which is proper of itself, and not 
usually done by servants, and there is no proof either 
that the work was under the occupier’s control or that the 
accident ^'as due to any defective condition of the struc- 
ture itself with reference to its ordinary purposes, the 
occupier is not liable (^). In other words, he does not 
answer for the care or skill of an independent and 
apparently competent contractor in the doing of that which, 
though connected with the repair of a structure for whose 
condition the occupier does answer, is in itself merelj inci- 
dent to the contractor’s business and under his order and 
control. 

There are cases involving principles and considerations 
very similar to these, but concerning the special duties of 
adjacent landowners or occupiers to one another rather 
than any general duty to the public or to a class of 
persons. We must be content here to indicate their 
existence, though in practice the distinction is not alw'ays 
easy to maintain {a). 

(y) Whiteley v. Pepper (1877) 2 deci^on on peculiar facts, where 
Q. B. D. 276. perhaps a very little more evidence 

'{z) Welfare v. London mig’ht have turned the scale in 

Brighton E. Co. (1869) L. R. 4 favour of the plaintiff. 

Q. B. 693, 38 L. J, Q. B. 241; a <g) Sec Bower v. Peate (1876) 



528 


DUTIES OF INSURING SAFETY. 


Thus far we huve spoken of the duties owed to persons 
who are brought Tsdthin these risks of unsafe condition or 
repair by the occupier’s invitation on a matter of common 
interest, .or are there in the exercise of a right. We have 
still to note the plight of him who comes on or near 
another’s property as a ‘'bare licensee.” Such an one 
appears to be (with the possible exception of a mortgagee 
ill possession) about the least favoured in the law of men 
who are not actual wrong-doers. He must take the property 
as he finds it, and is entitled only not to* be led into danger 
by “something like fraud” (5). On principle it is hard 
to see why he should be entitled to more because he was a 
child or an idiot, if his condition was not knovm to the 
occupier and he wOlS not specially invited. But some deci- 
sions in America have gone to great lengths in favour of 
infant licensees and even trespassers, and have been much 
discussed (c). In England they have been followed only 
to this extent, that an occupier who knowingly allows young 
children to come and play on his land must not expose them 
to dangers which, though manifest enough to an adult of 
ordinary sense, are not manifest to them {d ) . On the ques- 
tion of fact it may perhaps be said that of late years our 
Courts have been astute to find evidence of a licence in cases 
where the plaintiff, a generation or two ago, would pro- 


I Q. B. D. 321, 45 L. J. Q. B. 
446; Siighes v. Peroival (1883) S 
App. Ca. 443, 52 L. J. Q. B. 719; 
andcp. Gorham v. Gro&s^ 125 Mass. 
232. 

(5) Wilies J., Gautret v. Eger- 
ion (1867) L. R. 2 C. P. at p. ho, 
(c) Burdick on Torts, 459 sgg., 
and see Prof. Jeremiah Smith in 

II Harv. Law Rev. 349, 434. 

Xd) Goohe V. Midland G, W, E. 

of Irdand [1909] A. 0. 229, 78 
L, J. P. C. 76. The facts of this 


ease were very like those of i?. E. 
Co, V. Stout (1873) 17 Wall. 657. 
but the decision docs not go beyond 
what is stated in the text, and the 
language is more guarded. Such 
an occupier is not bound to take 
special precautions to prevent the 
children from trespassing beyond 
the tacitly licensed playground: 
Jenhins v. G. W. E. [1912] 1 

K. B. 525, 81 L. J. fC.' B. 378, 
C. A. 
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bably have been disqualified as a mere trespasser (e)* 
Licence or no licence, the mere fact of an unexplained acci- 
dent is not sufficient proof of a dangerous state of things (/) ; 
and a general licence to the public, inferred from tacit 
acquiesoenoe, seems not to extend to children not properly 
accompanied {g). 

Persons who by the more gratuitous permission of owners 
or occupiers take a short cut across a waste piece of 
land (fe), or pass over private bridges (i), or have the run 
of a building (7c), cannot expect to find the land free from 
holes or ditches, or the bridges to be in safe repair, or the 
passages and stairs to be commodious and free from dan- 
gerous places. If the occupier, while the permission con- 
tinues, does something that creates a concealed danger to 
people availing themselves of it, lie may well be liable (I); 
or if he allows a horse wffiich he knows to be of a savage 
and dangerous temper to be loose in a field habitually crossed 
by such persons, and gives no warning (???). And lie would 
of course be liable, not for failure in a special duty, but for 
■wilful wrong, if he purposely made his property dangerous to 
persons using ordinary care, and then held out his permission 


(e) Lou'&nj v. WaHcer [1911] 
A. C. 10, 80 li. J. K. B. 138. 

(/) Latham v. R. Johnson and 
Nepheiv [1913] 1 K. B. 398, 82 
L. J. K. B. 258, C. A. 

(g) Ihid. 

(Ji) Houme^l v. Smi/tli (1360) 7 
C. B. N. &. 731, 23 L. J. O. P. 
203, 121 B. B. 698. 

(t) Gaufret v. Egerlon (1867) 
L. B. 2 C. P. 371, 36 L. J. O. P. 
191. 

(7c) Sullivan v. Waters (1864) 14 
Ir. O. L. R. 460. 

(0 Corby V. Hill (1858) 4 C. B. 

P. — T. 


N. S. 556, 27 L. J. C. P. 318, 
114 R. R. 849, p. 523, above. 

( 7 n) Lowerif v. WalJcer [1911] 
A. C. 10, 80 L. J. K. B. 138. 
Sucli an act, if wilfully done, 
might be ground for liability even 
to a trespasser: see G, 37. R. Co, 
of Canada v. Barnett [1911] A. O. 
at p. 370, 80 L. J. P. C. 117, a 
profitable judicial commentary. 
There is nothing in the ease, as 
finally decided, to show that a 
licensor is bound to give warning 
of dangers that are not latent and 
extraordinary. 


34 
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as an inclueemc-nt to come to it. Aj^art from this impro- 
bable case, the licensee's rights are measured, at best, by 
the actual state of the property at the time of the licence. 

“ If 1 dedicate a way to the public which is full of ruts 
and holes, the public must take it as it is. If I dig a pit 
in it, 1 may be liable for the consequences: but, if 1 doi 
nothing, 1 am not" (;?). 

The occupier of a yard in which machinery was in 
motion allowed certain workmen (not emploj'Cd in his 
own business) to use, for their own convenience, a path 
crossing it. This did not make it his duty to fence the 
machinery at aU, or if he did so to fence it sufficiently; 
though he might have been liable if he had put up an 
insecure guard which by the false appearance of security 
acted as a trap (o) . The plaintiff, by having permission 
to use the path, had not the right to find it* in any particular 
state of safety or convenience. 

Permission involves leave and licence, but it gives no 
right. If 1 avail myself of permission to cross a man’s 
land, 1 do so by virtue of a licence, not of a right. It 
is an abuse of language to call it a right: it is an 
excuse or licence, so that the party cannot bo treated 
as a trespasser " (p) . Hei'o the decision was correct be- 


( 7/) Willes J., L. R. 2 C. P. at 
p. 373. 

(o'l Bolch V. Snnih (1832) 7 
H. N. 733, 31 L. J. E,^. 201, 
126 R. R. 67] . 

(p) IMartin B., 7 H. & N. at 
p. 745, 126 R. R. 677. Cp. 
Bla7:emore v. Bristol raid ExeU^r 
M. Co. (1858) 8 E. & B. 1035, 
27 L. J. Q. B. 167, 112 R. R. 
880, where it seems that tht*? 
plaintiff^s intestate was not even 
a iicensee; but see 11 Q. B. D. 
516. Batchelor v. Fortescue (1883) 


11 Q. B. Div. 474, 478, seems 
rather to stand upon the ground 
that the plaintiff had gone out of 
Jiis way; to create the risk for 
himself. As between himself and 
the defendant, he had no title at 
all to be wlierti he was. Cp. D. 
9. 2, ad leg. Aquil. 31, ad fin. 

culpa ab eo exigenda non est, 
cum divinare non potuerit an per 
eum locum aliquis transi turns sit.” 
In Ivaij V. Hedges (1882) 9 Q. B. 
D. 80, the question wms more of the 
terms of the contract between land- 
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cause tiie clangor wa.s obvious; but the words must not bo 
too literally relied on in other cases. They are certainly 
sound so far as they make it clear that between a trespasser 
and a licensee there is no possible middle term. Without 
notice one must not leave a trap for a licensee, nor wilfulh’ 
set one even for a trespasser. That seems to be the prac- 
tical extent of the difference (g). 


Invitation is a word implied in common speech to tho 
relation of host and guest. But a guest (that is, a visitor 
who does not pay for his entertainment) has not the 
benefit of the legal doctrine of invitation in the senso 
now before us. He is in point of law nothing but a 
licensee. The reason given is that he cannot have higher 
rights than a member of the liousehold of which he has for 
the time being become, us it were, u part . All ho is 
entitled to is not to be led into a danger known to his host, 
and not known or reasonably apparent to himself. So says 
the only direct decision we have, but why in common reason 
should a person invited for the occupier s pleasure be w’orse 
off than one who is about business concerning both? 

A man who offers another a seat in his carriage is not 
answerable for an accident due to any defect in the carriage 


lord and tenant than of a duty 
iuipo-eii by law. Qufsre, wiiether 
in that case the dang'cr to wiiir-h 
the tenant was exposed might not 
Ijave well been held to be in the 
uaiu e oF a trap. The defect \vas 
a n.on-appaient one, and the land- 
lord knew of it. 

(V/) it wa^y not ignored in 
Loirenf V. Walter [1911] A. C. 
10, 80 L. J. K. B. 138. The 
House of IfOrds coneduded, taking 
all the County Court judge^s utter- 
ance 3 together, that when he said 


trespasser* ” he eitlicr meant 
“ licensee,’*' or thought the distinc- 
tion immaterial. The case appears 
to have beim more or less confused, 
in the first instance, bj; an abortive 
claim of public right of way. 

(r) B(iv.lhcoi& V. Stanlep (1850) 
1 H. & N. 247, 25 L. J. E.x. 339, 
108 R. R. 549. Bub qttmre if 
this explanation be not ob&curum 
par ohacw'lm. Cp. Abraham v. 
Reynolds (i860) 5 H. & N. at 
,p. 148, 120 R. R. 516, where the 
same line of thought appears. 


34 ( 2 ) 
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of which he was not aware (5); but he is answerable for 
damage caused by the negligence of his servants (t). This 
is reasonable enough. 

It may probably be assumed that a licensor is answer- 
able to the licensee for ordinary negligence, in the sense 
that his own act or omission will make him liable if it is 
such that it would create liability as between two persons 
having an equal right to be there: for example, if J. S. 
allows me to use his private road, it will hardly be said that, 
without express warning, I am to take the risk of J. S. 
driving furiously thereon. But the wiiole subject of a 
licensee's rights and risks is still not free from difficulty., 

It does not appear to have been finally decided how far, 
if at all, an corner of property not in possession can be 
subject to the kind of duties we have been considering. 
We have seen that in certain conditions he may be liable 
for nuisance (u). But, since the ground of these special 
duties regarding safe condition and repair is the relation 
created by the occupier’s express or tacit ‘"invitation," it 
may be doubted whether the person injured can sue the 
owner in the first instance, even if the defect or default by; 
which he suffered is, as between o^Mier and occupier, a 
breach of the owner’s obligation. In the case of a build- 
ing let in fiats, already cited (a?), the owner w’as held not 
to have parted with the possession of the staircase; and it 
has since been held that a lessor of an entire building, w^ho 
has not undertaken to repair, is not answ'erable for conse- 

f'-9) MoiJait V. Bater/um (1869) (/<) See p. 436, above. 

L. R. 3 P. C. 115. (a:) Millet' v. Hancock [1893] 2 

(t) Harris v. Perrt/ ^ Co, Q. B. 177, C. A., distinguished 
[1903] 2 K. B. 219, 72 L. J. K. B. as an exceptional case decided on 
725, C, A., a case on peculiar facts, special facts, Dobson v. Horsley 
where the real question was [1915] 1 K. B. 634, 84 L. J. K. B. 
whether there was evidence of 399, C. A. 
invitation. 
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quences o£ defective repair, either to the tenant or to other 
persons using the premises {?/), 

On the whole, while there is no actual eonllict among, 
authoritative decisions on the questions dealt with in this 
chapter, there is some uncertainty about the boundaries of 
the several rules, and even in the Court of Appeal there are 
dicta not easy to reconcile with the leading authorities or 
with one another (c). A comprehensive review of tlie whole 
subject in the House of Lords is to bo desired, otherwise 
it is in danger of being perplexed with useless complications. 


(j/) V. Cox [1S97] I Q. B. 

415, -iiO L. J. Q. B. 193, C. .U 
Cp. Cavaliet' v, Fope [1906] A. C. 
428, 75 L. J. K. B. 609, followed, 
Hobf^on V. Iloralen, last note. 
Similarly a lessor who has retained 
poasession of a common staircase, 
without making any agreement as 
to lighting it with the tenants of 
the offices or dwellings served by 
the staircase, is not answerable for 
any risk due to the stairs being 
dark after business hours: Exiggeit 
V. [1908] 2 K. B. 278, 77 

L. J. K. B. 710, C. A., where it 
appeared that in fact each tenant 


lit hk own entrance and turned 
o.T his light on leaving. Even if 
a duty to light the staircase could 
have been implied, would it not 
have been confined to the duration 
of usual business hours? Lacy v. 
Baicden [1914] 2 K. B, 318, 83 
L. J. K. B. 523, is a similar case 
(a \isibly unfeneed flight of out- 
side steps is not a trap), approved 
in G. A., Boha^on v. Horsley, above. 

(sr) The result of trying to 
harmonize all the cases may be 
seen in a meritorious article by 
Mr. L. V. Holt, L. Q. E.. xxxiv. 
160. 
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CHAPTEE XIII. 

SPECIAL RELATIONS OF CONTRACT AND TORT. 

The original theory of the common law seems to have been 
that there were a certain number of definite and mutually 
exclusive causes of action, expressed in appropriate foz’nis. 
The test for ascertaining the existence or non-existence of 
a legal remedy in a given case was to see whether the facts 
could be brought under one of these forms. Not only this, 
but the party seeking legal redress had to discover and use 
the right form at his peril. So had the defendant if he 
relied on any special ground of defence as opposed to the 
general issue.'' If this theory had been strictly carried 
out, confusion between forms or causes of action would not 
have been possible. But strict adherence to the require- 
ments of such a theory could be kept up only at the ]n'ico 
of intolerable inconvenience. Hence not only new remedies 
were introduced, but relaxations of the old deiinitious wore 
allowed. The number of eases in which there was a sub- 
stantial grievance without remedy was greatly diminished, 
but the old sharply drawn linos of definition were overstejopod 
at various points and became obscured. Thus different forms 
and causes of action overlapjoed. In many cases the new 
form, having been introduced for gTeator practical con- 
venience, simply took the place of the older, as an alter- 
native which in practice was always or almost always 
preferred: but in other cases one or another remedy might 
be better according to the circumstances. Hence different 
remedies for similar or identical causes of action remained 
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in use after the freedom of choice had been established with 
more or less difficulty . 

On the debatable ground thus created between those 
states of fact which clearly gave rise to only one kind of 
action and those which clearly offered an alternative, there 
arose a new kind of question, more reiined and indeter- 
minate than those of the earlier system, because less redu- 
cible to the text of fixed forms. 


The great instrument of transformation was the sanc- 
tioning and definition of actions on the case by the Statute 
of Westminster (a). Certain tr^es of action on the case 
became in effect new iind well recognized forms of action. 
But it was never admitted that the virtue of the statute 
had been exhausted, and it was probably rather the timidity 
of pleaders than the unwillingness of the judges that 
prevented the development from being even greater than 
it was. It may be asked in this connexion why some forni 
of action on the c*ase was not devised to compete with the 
jurisdiction of the Court of Chanceiy in enforcing trusts. 
An action on the ease analogous to the action of account, if 
not the action of account itself, might well have been held 
to lie against a feoffee to uses at the suit of cestui qite use. 
Probably the reason is to be sought in the inadequacy of 
the common law remedies, which no expansion of pleading 
could have got over. The theory of a system of equitable 
rights wholly outside the common law and its process, 
and inhabiting a reason of mysteries unlawful for a 


(a) 13 Edw. I., c. 24. The lan- 
guage currently used about this 
statute is not historically correct, 
though it makes no difference to 
the legal result. The statute did 
not confer new power, but regu- 
lated and restrained an indefinite 


power of framing new writs which 
had already been claimed by th© 
officers of the Crown, and objected 
to. See the oath imposed on th© 
Chancellor by the Provisions of 
Oxford, Stubbs, Sel. Ch. 380, 382, 
9tii ed. 
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common lawyer to meddle with, was not the cause but the 
consequence of the Court of Chancery’s final triumph. 

The history of the Eoman legis aetiones ma}- in a 
general way be compared with that of common law pleading 
in its earlier stages: and it may be found that the 
praetorian actions have not less in common with our actions 
on the case than with the remedies peculiar to couiis of 
equity, which our text-writers have habitually likened to 
them. 

Forms of action are now abolished in England. But 
the forms of action were only the marks and appointed- 
trappings of causes of action; and to maintain an action 
there must still be some cause of action known to the 
law. Where there is an aj)parent alternative, we are no 
longer bound to choose at our peril, and at the very outset, 
on 'which ground we will proceed, but w'e must have at 
least one definite ground. The question, therefore, 'VNliethcr 
any cause of action is raised by given facts is as important 
as ever it was. The question wliethor there be more than 
one is not as a rule material in questions betw’cen the same 
parties. But it may be (and has been) material under ex- 
ceptional conditions: and w^here the suggested distinct causes 
of action affect different parties it may still be of capital 
importance. 

In modern English practice, personal (6) causes of 
action cognizable by the superior courts of common law 
(and now' by the High Court in the jurisdiction derived 
from them) have been regarded as arising either out of 
contract or out of wrongs independent of contract. This 
division was no doubt convenient for the working law^yer’s 
ordinary uses, and it x’eoeived the high sanction of the 

(6) I do -not think it was ovot attempted to bring the real actions under 
this classification. 
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framers of the Common Law Procedure Act, besides other 
statutes dealing with procedure. But it does not rest on 
any historical authority (<?), nor can it be successfully 
defended as a scientific dichotomy. In fact the historical 
causes above mentioned have led to intersection of the 
regions, with considerable perplexity for the consequence. 

We have causes of action nominally in contract which 
are not founded on the breach of any agreement, and 
have torts which are not in any natural sense independent 
of contract. 

This border-land between the law of tort and the law 
of contract will be the subject of examination in this 
chapter. 

The questions to be dealt w'ith may be distributed under 
the following heads: — 

1. Alternative forms of remedy on the same cause of 

action. 

2. Concurrent or alternative causes of action. 

3. Causes of action in tort dependent on a contract not 

between the same parties. 

4. Measure of damages and other incidents of the 

remedy. 


I. — Alternative Forms of Remedy on the same Cause of 

Action, 

It may be hard to decide whether particular cases fall 
under this head or under the second, that is, w^hether 
there is one cause of action which the pleader has or 
had the choice of describing in tw^o ways, or tw^o distinct 
causes of action which may possibly confer rights on and 

{c) A purely modern creation,” Harv. Law Rev. xxv. 428, 434, 
as Mr. George F. Reiser rightly The Origin of Assumpsit.” 
says, giving profitable examples, 
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against different parties. In fact the most difficult questions 
we shall meet with are of this kind. 

Misfeasance in doing an act in itself not unlawful is 
ground for an action on the case (d). It is immaterial 
that the act was not one which the defendant was bound 
to do at all (e). If a man wiU set about actions attended 
with risk to others, the law casts on him the duty of 
care and competence. It is equally immaterial that the 
defendant may have bound himself to do the act, or to do 
it competently. The undertaking, if undertaking there was 
in that sense, is but the occasion and inducoment of the 
wrong. From this root we have, as a direct gra.,-'..h, the 
whole modern doctrine of negligence. We also have, by 
a more artificial process, the modern method of enforcing 
simple contracts, through the specialized form of this kind 
of action called asmmpsit (/): the obligation being extended, 
by a bold and strictly illogical step, to cases of pure non- 
feasance {g), and guarded by the requirement of considora- 

(fj') And strictly, not for an action, but matter for agirrava- 

actioii of trespass; but there are tion of damage?. To the same 

classes of facts which may bo is Pippin v. Sheppard (IS'l'l) 

yeo-arcled as constituting either 11 Price 400, 25 Pc. B. 740, liold- 

wTcngs of misfeasance (case), ing that a declaration against a 

or acts which might be justified surgeon for improper treatment 

under some common or particular was not bad for not showing by 

claim of right, but not being duly whom the surgeon was retained or 

done fail of such justification and to be paid. As to the assumption 

are merely wrongful (trespass). of special skill being material, see 

(e) Glachvell v. Steggall (1839) Shielh v. BlacJcburne (1789) 1 li. 

5 Bing. N* S 158, 2 B. B. 750. 

361 bZ B. B* 257 ; action by aji (/) 0. W. Holmes, The Common 

infant for incompetence in siirgi- Law, pp. 274 sqq. ; J. B. Ames 

cal treatment. In such an action in ITarv. Law Bev. ii. 1, 53. 
the plaintiff's consent is material (g) An analogy to this in the 
only because without it the do- Roman theory of culpa, under the 

fendant would be a mere tres- Lex Aquilia, can hai'diy be sus- 

passer, and the incompetence tained. See the passages in D. 9. 

would not be the gist oi the 2, collected and discussed in Dr. 
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tion. Gradually assumpsit came to be thought of as founded 
on a duty ex contraefu ; so much so that it might not be 
joined another cause of action on the case, such as. 
conversion. From a variety of action on the case it had 
become a perfect species, and in common use its origin was 
forgotten. But the old root was there still, and had life 
in it at need. Thus it might happen that facts or plead- 
ings which in the current modern view showed an imperfect 
cause of action in assumpsit would yet suffice to give the 
plaintiff judgment on the more ancient ground of misfeasance 
in a duty imposed by law. In the latest period of common 
law pleading the House of Lords upheld in this manner a 
declaration for negligence in the execution of an employ- 
ment, which averred an undertaking of the employment, 
but not any promise to the plaintiff, nor, in terms, any 
consideration (7i). And it was said that a breach of duh^ 
in the course of employment under a contmet would give 
rise to an action either in contract or in tort at the 
plaintiff’s election (i). This, it wdll be seen, is confined to 
an active misdoing; notwithstanding the verbal laxity of 
one or two passages, the House of Lords did not authorize 
parties to treat the mere non-performanec of a promise as 
a substantive tort (Jr) . Until the beginning of the last 

Gmeber’s treatise, at pp. 87, 209. j^ilty; (2) a ti’averse of the al- 
On the other hand the decision in leged undertaking ; (3) a traverse 
Slade's case, 4 Co. Rep. 91 a, of the alleged employment, 
that the existence of a cause of CO Per Lord Campbell, 
action in debt did not exclude (^’) Coin'icnaif v. Earle (1850) 
assumpsit, ’n-as in full accordance 10 C. B. 73, 20 L. J. O. P. 7. 
with the original conception. See especially the dicta of Maule 

(h) Brown v. Boormffn (1844) J. in the course of the argument, 
11 Cl. F. 1, 05 R. R. 1. The In tliat case it was attempted to 
defendant’s pleader appears to join counts, which were in sub- 
have been unable to refer the de- .stance for the non-payment of a 
claration to any certain species; bill of exchange, with a count in 
to make sure of having it some- trover, 
where ho pleaded — (1) not 
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century it was the common practice to sue in tort for the 
breach of an express warranty, though it was needless to 
allege or prove the defendant’s knowledge of the assertion 
being false (Z). 

On the other hand, it was held for a considerable 
time (7w) that an action against a common carrier for loss 
of goods, even when framed in tort, ‘‘ sounded in contract ” 
so much that it could not be distinguished from assumpsit, 
and a count so framed could not be properly joined with 
other forms of case, such as trover. At a later time it w^aa 
held, for the purpose of a plea in abatement, that the decla- 
ration against a carrier on the custom of the realm was in 
•substance ex contractu (?i). 

There are certain kinds of employment, namelj'^, those 
of a carrier and an innkeeper, w^hich are deemed public 
in a special sense. If a man holds himself out as 
exercising one of these, the law casts on him the duty of 
not refusing the benefit thereof, so far forth as his means 
extend, to any person who properly applies for it. The 
innkeeper must not without a reasonable cause refuse to 
entertain a traveller, or the carrier to convey goods. 
Thus w^e have a dutj^ attached to the mere profession of 
the employment, and antecedent to the formation of any 
contract, and if the duty is broken, there is not a breach 
of contract but a tort, for wdiich the remedy under the 
common law forms of pleading is an action on the case (o). 


(f) Williamson v. Allison (1802) 
2 East 446. There is an example 
^ late as 1841, Broion v, Edging-- 
ion, 2 Man. k. Gr. 279, 58 R. R. 
408. See p. 291, above, note 
('/«) From 1695, J)alsion v. 
Janson, 5 Mod, 89, i Ld, Raym. 
58, till 1766, when the last-men- 
tioned ease and others to the same 
eifect were overruled in Biclcon v. 


Clifton, 2 Wile. 319. 

(«) Buddie V. Willson (1795) 6 
T. R. 369, 3 R. R. 202, see Mr. 
Campbell's note at p. 206; Fowell 
V. Layton (1806) 2 Bos. & P. 
N. R., 9 R. R. 660. 

(o) It has been suggested that 
a shipowner may be under thisi 
responsibility, not because he is a 
common carrier, but by reason of 
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111 effect refusing to enter into the apjiropriate contract is 
of itself a tort. Duties of the same class may be created 
by statute, expressly or by necessary implication: they 
are imposed for the benefit of the public, and generally by 
way of return for privileges conferred by the same statutes, 
or by others in pari ?mderia, on the persons or corporations 
who may be concerned. 

Here the duty is imposed by the general law, though 
by a peculiar and somewhat anomalous rule; and it gives 
rise to an obligation upon a simple non-feasance, unless 
we say that the profession of a public employment ” 
in this sense is itself a continuing act, in relation to- 
which the refusal to exercise that employment on due 
demand is a misfeasance. But on this latter view there 
would be no reason why the public profession of any trade 
or calling whatever should not have the like consequences; 
and such an extension of the law has never been proposed. 

The term custom of the realm has been appropriated 
to the description of this kind of duties by the current 
usage of lawyers, derived apparently from the old current 
form of declaration. It seems however that in strictness 

custom of the realm” has no meaning except as a 
synonym of the common law% so that express averment of 
it was superfluous (p). 


a <3istinct though similar custom 
extending to shipowners who carry 
goods for hire without being com- 
mon carriers: Nur,‘f>nt v. S^nith 
(1870) 1 C. P. D. 14, 45 L. J. 
C. P. 19; but the decision was 
reversed on appeal, 1 C. P. Div. 
423, 45 L. J. C. P. 697, and the 
propositions of the Court below 
specifically controverted by Cock- 
burn C. J., see 1 O. P. Div. at 
pp. 426 sqq,; and cp. Watkins v. 


Cottell [1916] 1 K. B. 10, 17, 18,. 
85 L. J. K. B. 287. I am not 
aware of any other kind of employ- 
ment to which the “cu.stom of the 
realm ” luis been held to apply, 
(p) Pozzi V. S/iipfon (1839) S 
A. & E). 963, 975, 8 L. J. Q. B. 
1, 47 11. P. 802. Cp. Tattan v. 
(?. W. n. Co. (1800) 2 E. k E. 
844, 29 L. J. Q. B. 184; Y. B.. 
2 Hen. IV. 18, pi. 6. 
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Even where the breach of duty is subsequent to a complete 
■contract in any employment of this kind, it was long the 
prevailing opinion that the obligation was still founded on 
the custom of the realm, and that the plaintiff might escape 
objections which (under the old forms of procedure) would 
have been fatal in an action on a contract {q). Indeed, 
this opinion appears to be correct, so far as regards any 
case where the plaintiff can make out a cause of action with- 
out relying on a contract (r). 

In aU other eases under this head there are not two 
■ distinct causes of action even in the alternative, nor dis- 
tinct remedies, but one cause of action with, at most, on© 
remed}' in alternative forms. And it was an established 
rule, as long as the forms of action w'ere in use, that the 
rights and liabilities of the parties were not to be altered 
by varying the form. Where there is an undertaking 
W'ithoiit a contract, there is a duty incident to the under- 
taking (s), and if it is broken there is a tort, and nothing 
else. The rule that if there is a specific contract, the 
more general duty is superseded by it, does not prevent 
the general duty from being relied on w’here there is no 
contract 'at all (J), Even where there is a contract, our 
authorities do not say that the more general duty ceases 
to exist, or that a tort cannot be committed; but they say 
that the duty is ‘‘founded on contract." The contract, 
with its incidents either expressed or attached by law, 
becomes the only measure of the duties between the parties. 
There might be a choice, therefore, between forms of plead- 

(q) jPo::zi v. Shiptony last note. U) Aitsthi v. 6. IF. 2i. (Jo. 

(r) Tnrner v. Sfailibraas [1S98] (1SI>7) L. R. 2 Q. B. 442, where 

1 Q. B*. 0(3, 67 L. J. Q. B, 52, C. A. tiie judgment of Blackburn J. 

(s) Gladicell v. Steggall (1839) gives the true reason. See further 
•5 Bing. N. G. 733, 8 L. J. C, P. at p. 54‘>, below. 

361, 53 R. R, 257. 
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iiig, but the plaintiS could not bv any device of form get 
more than was contained in the defendant's obligation under 
the contract. 

Thus an infant could not be made chargeable for what 
was in substance a breach of contract by suing him in 
an action on the case; and the rule appears to have been 
iirst laid down for this special purpose. All the infants 
:n England would be ruined, it was said, if such actions 
were allowed (jti). So a purchaser of goods on credit, if 
the vendor resold the goods before default in payment, could 
treat this as a conversion and sue in trover; but as against 
the seller ho could recover no more than his actual damage, 
in other words the substance of the right vras governed 
wholly by the contract (;r). 

Yet the converse of this rule does not hold without 
qualification. There are cases in which the remedy on 
a contract partakes of the restrictions usually incident to 
the remedy for a tort; but there are also cases in which 
not only an actual contract, but the fiction of a contract, 
can be made to afford a better remedy than the more 
obvious manner of regarding the facts. 

}>Iorcovor it was held, for the benefit of plaintiffs, that 
where a man had a substantial cause of action on a con- 
tract ho should not lose its incidents, such as the right 
to a verdict for nominal damages in default of proving 
special damage, by framing his action on the case (y). 

Now tliat forms of pleading are generally abolished or 
greatly simplifiod, it seems better to say that wherever 


(ti) JeuiiiurfH v. Rumlfdl (1799) 
S T. ll. ;3:35, 4 R. R, OSO; p. 55, 
above. The addition of a count 
charging wilful fraud made no 
(Ji'le ertee: Green v. Greenhunh 
(1316) 2 Marsh. 485, 17 B. .R. 329. 


Ohhiery v. Vlall (1860) 5 
II. .Nc X. 288, 29 L. J. Ex. 180, 
120 R. R. 588; p. 369, above. 

(//) Jdarzetti v. Williams (1830) 
1 B. & Ad. 415, 35 R. R. 329; 
aclion ])y customer against banker 
for dimonoaring cheque. 
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there is a contract to do something, the obligation of the 
contract is the only obligation between the parties with 
regard to the performance, wdiether there was a duty 
antecedent to the contract or not. But injury which 
w^ould have been a tort, as breach of a duty existing at 
common law, if there had not been any contract, is still 
a tort (2:): and this principle is adopted by all recent 
authorities in applying the statutory distinction of actions, 
by the County Courts Act, for certain purposes, as being 
of, or founded on, contract or tort (a) . 

All rules and restrictions of this kind must be taken wdth 
regard to their appropriate subject-matter. They do not 
exclude the possibility of cases occurring in which there is 
more than an alternative of form. 

If John has contracted with Peter, Peter cannot make 
John liable beyond his contract; that is, w^here the facts 
are such that a cause of action w’ould remain if some- 
necessary element of contract, consideration for example, 
w^ero subtracted, Peter can, so to speak, waive John's, 
promise if he think fit, and treat him in point of form 
(including all incidents of procedure, it would seem) as 
having committed a wrong; but in point of substance he 
cannot thereby make John’s position worse. In saying- 
this, however, we are stiU far from saying that there can 
in no case he a relation between Peter and John which 
includes the facts of a contract (and to that extent is 

(r) Taylor v. Jf, S. ^ L. Co, C. A. (unA'ilful extraction of 

[1895] 1 Q. B. 134, 64 L. J. Q. B. tooth). The action is not neces- 

6, C. A. (porter shut carriage door sarily of contract unlass the 
on plaiiitilf^s thumb); Turner v. plaintiif ha^ to rely on a special 

StaUihrass [1898] i Q. B. 56, €1 term in the contract: ih. Fleming 

L. J. Q. B. 52, C. A. (common v. TLar, cheatin', She/lre'd i?* Lhwoln- 
law liability of bailee). Hhire 11. Co. (187S) 4 Q, B. Div. 

(ff) Sec the cases in last note-, 81, also a decision of the C. A., 
and Edimr-’h v. Mfulau [1908] 1 but, it seems, may now be dis- 
K. B. 1032, 77 L. J. K. B. 303,. regarded on this point. 
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determined bj the obligation of the contract}, but in 
some vrsLj extends beyond those facts, and may produce 
duties really independent of contract. !Much less have 
we said that the existence of such a relation is not to be 
taken into account in ascertaining what may be John’s 
duties and liabilities to William or Andrew, who has 
not any contract with John. In pursuing such questions 
we come upon real difficulties of principle. This class of 
cases will furnish our next head. 


II . — Conciment Causes of Aciiou. 

Herein we have to consider — 

(a) Cases where it is doubtful whether a contract has 

been formed, or there is a contract implied 
in law’' without any real agreement in fact, 
and the same act which is a breach of the con- 

' tract, if any, is at all events a tort; 

(b) Cases where A. can sue B. for a tort though the 

same facts give him a cause of action 

against M. for breach of contract; 

(c) Cases where A. can sue B, for a tort though B.’s 

misfeasance may also be a breach of a contract 
made not with A. but with M. 

(а) There are two modern railway cases in which the 
majority of the Court held the defendants liable on a 
contract, but it was also said that even if there was no 
contract there was an independent cause of action. In 
Denton v. Great NmiJwm Bailway Company (6), an in- 
tending passenger was held to have a remedy for damage 

(б) 5 E. & B. S60, 25 L, J. open to the remark that a doubtful 
Q. B. 129, 105 R. R. 335 (1856), tort and the breach of a doubtful 
see p. 299, above, and the present contract were allowed to save one 
writer's Principles of Contract, 8th another from adequate criticism, 
ed. p. 17. The case is perhaps 

P, — T. 


35 
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sustained bv aetine on an erroneous announcement in the 
company's current time-table, probably on the footing of 
the time-table being the proposal of a contract, but cer- 
tainly on the ground of its being a false representation. 
In Amtin v. Great ^Yestern Railway Company (c),- an 
action for harm suffered in some accident of which the 
nature and particulars are not reported, the plaintiff was a 
young child just above the age up to which children were 
entitled to pass free. The plaintiff's mother, who had charge 
of him, took a ticket for herself onlj". It wbls held that the 
company was liable either on an entire contract to carry the 
mother and the child (enuring, it seems, for the benefit of 
both, so that the action was properly brought by the 
child) (d), or independently of contract, because the child 
w^as accepted as a passenger, and this cast a duty on the 
company to carry him safely (e). Such a passenger is, in 
the absence of fraud, in the position of using the railw^ay 
company's property by invitation, and is entitled to the 
protection given to persons in that position by a class of 
authorities now w^eE established (/). Whether the company 
is under quite the same duty towards him, in respect of the 
amount of diligence required, as tow’ards a passenger with 
whom there is an actual contract, is not so clear on prin- 
ciple {g). The point is not discussed in any of the cases 
now under review. 

Again, if a servant travelling with his master on a 
railway loses his luggage by the negligence of the com- 
pany's servants, it is immaterial that his ticket w'as paid 
for by his master, and he can sue in Iiis own name for the 

(c) L. R. 2 Q. B. 442 (1867). C. P. 555. 

(V7) Per Lush J. at p. 447. (/) See Chap. XII., pp. 519 — 

(e) Per Blackburn J. at p. 445, 521, above; and cp. Taylor’s ca, 

and see per Grove J. in Fov.llces note (s), p. 544, above. 

V. Metrop. District E. Co, (1880) (^) See Mo fait v. Bateman 

4 C. P. B. at p. 279, 48 L. J. (1869) L. R. 3 P. 0. 115. 
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loss. Even if the payment is not regarded as made by 
the master as the servant’s agent, as between themselves 
and the company \h), the company has accepted the servant 
and his goods to be carried, and is answerable upon the 
general duty thus arising, a duty which would still exist 
if the passenger and his goods were lawfully in the train 
without any contract at all (i). Evidently the plaintiff in 
a ease of this kind must make his choice of remedies, and’ 
•cannot have a double compensation for the same matter, 
.first as a breach of contract and then as a tort; at the same 
time the rule that the defendant’s liability must not be 
increased by varying the form of the claim is not here 
applicable, since the plaintiff may rely on the tort notwith- 
standing the existence of doubt whether there be any con- 
tract, or, if there be, whether the plaintiff can sue on it. 

On the other hand we have cases in which an obvious 
'tort is turned into a much less obvious breach of contract 
with the undisguised purpose of giving a better and more 
•convenient remedy. Thus it is an actionable wrong to 
retain money paid by mistake, or on a consideration which 
has failed, and the like; but in the eighteenth century the 
fiction of a promise “ implied by law” to repay the money 
so held was introduced, and afforded “a very extensive 
■and beneficial remedy, applicable to almost every case 
w^here the defendant has received money which ex aeqim et 
hono he ought to refund” (k), and even to cases where goods 
iraken or retained by wrong had been converted into 

(A) Suppose ih.e master by acci- (i) MarshaU v. ForA, Neu?castl& 
dent bad left his money at home, ^ Berwick B. Co, (1851) 11 O. B. 
-and the servant had paid both 655, 21 L. J. O. 34, 87 B. E. 
fares out of his own money: 742; approved by Blackburn J., 

• could it be argued that the in Austin v. Gf. W, E. O'o., note 
master had no contract with the (c), last page, 
company? (A) Blackst. iii. 163. 

33 ( 2 ) 



548 SPECIAL RELATIONS OP CONTRACT AND TORT. 


money. The plaintiS was said to ‘‘waive the tort ” for 
the purpose of suing in assumpsit on the fictitious contract. 
Hence the late Mr. Adolphus wrote in his idyllic poem. 
“ The Circuiteers 

'■* Thoughts much too deep for tears subdue the Court 
When. I assumpsit bring, and god-like waive a tort 0. 

This kind of action wajs much fostered by Lord Mans- 
field, whose exposition confessed the fiction of the form while- 
it justified the utility of the substance (m). It was carried 
so far as to allow* the master of an apprentice w*ho had 
been enticed awn-y to sue the person who had wu’ongfully 
employed him in an action of indebitatus assumpsit for the- 
value of the apprentice’s w^ork (n). 


Within modern times an essentially similar fiction of' 
law* has been introduced in the case of an ostensible agent 
obtaining a contract in the name of a principal wdiose- 
authority he misrepresents. A person so acting is liable 
for deceit only if the misrepresentation is fraudulent, and. 
that liability (when it exists}, being purely in tort, does 
not extend to his executors. Neither can the professed 
agent, w’hether acting in good faith or not, be held per- 
sonally liable on a contract w*hich he purported to make in 
the name of an existing principal, though for some time- 
it w'as a current opinion that he w’as so liable. To meet 
these difficulties it was held in Collen v. Wright (o) that. 
w*hen a man purports to contract as agent there is an 


(0 L. Q. R. i. 233. 

(;«) Jloses V. Macferlan, 2 Rurr. 
1005. As to the limits of the 
option to sue in assumpsit in such 
cases, see Waiver of Tort, by Prof. 
W, A, Keener, Harv. Law Rev. vi. 
223. 


in') Lightly v. Oloiistm (1808) 1, 
Taunt. 112, 9 R. R. 713. 

ip) Ex. Ch. (1857) 8 E. & B. 
647, 27 L. J. Q. B. 215, 110 R. R. 
611, repeatedly followed, and con- 
jfirmed by the House of Lords in. 
Starkey v. Bank of England [1903] 
A. 0, 114, 72 L. J. Ch. 402. 
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implied warranty that he is really authorized by the person 
named as principal, on which warranty he or his estate will 
be answerable ex eontraetu. Just as in the case of the old 

common counts,” the fact that the action lies against 
executors shows that even where fraud is present, there is 
not merely one cause of action capable of being expressed, 
under the old system of pleading, in different %\’ays, but 
two distinct though concurrent causes of ’action with a 
remedy upon either at the plaintiff's election. 

We pass from these to the more tx'oublesome eases w'here 
the causes of action in contract and in tort are not between 
the same parties. 

(b) There may be two causes of action with a common 
plaintiff, or the same facts may give Z. a remedy in contract 
against” A. and also a remedy in tort against B. 

The lessee of a steam ferry at Liverpool, having to 
meet an unusual press of traffic, hired a vessel with its 
crew from other shipowners to help in the w’ork of the 
ferry for a day. The plaintiff held a season ticket for 
the ferry, and therefore had a contract wdth the lessee to 
be carried across with due skill and care. He crossed on 
this day in the hired vessel; by the negligence of some of 
the crew there was an accident in mooring the vessel on 
her arrival at the farther shore, and the plaintiff was hurt. 
He sued not the lessee of the ferry but the owners of the 
hired vessel; and it was held that he was entitled to do so. 
The persons managing the vessel were still the servants of 
the defendants, her owners, though vrorking her under a 
contract of hiring for the purposes of the ferry; and the 
defendants would be answerable for their negligence to a 
mere stranger lawfully on board the vessel or standing on 
the pier at which she was brought up. The plaintiff was 
law^fully on their vessel with their consent, and they were 
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not the less responsible to him because he was there in 
exercise of a right acquired by contract upon a considera- 
tion paid to some one else (jp), 

A leading decision on facts of this kind was given by 
the Court of Appeal in 1880 (g). 

The plaintiff, a railway passenger with a return ticket 
alighting at his destination at the end of the return 
journey, was hurt by reason of the carriages being unsuit- 
able to the height of the platform at that station. This 
station and platform belonged to one company (the South 
Western), by whose clerk the plaintiff's ticket had been 
issued: the train belonged to another comj)any (the 
District) who used the station and adjoining line under 
running powers. There w'as an agreement between the 
tw’o companies whereby the profits of the traffic were 
divided. The plaintiff sued the District Company, and it 
w’as held that they w’ere liable to him even if his contract 
was with the South Western Company alone. The District 
Company received him as a passenger in their train, and 
w^ere bound to provide carriages not only safe and sound 
in themselves, but safe with reference to the permanent -way 
and appliances of the line. In breach of this duty they 
provided, according to the facts as determined by the jury,, 
a train so ordered that “ in truth the combined arrangements 
were a trap or snare," and w^ould have given the plaintiff 
a cause of action though he had been carried gratuitously (r). 
He had been actually received by the defendants as a pas- 
senger, and thereby they undertook the duty of not exposing 

(p) Balydl V. Tyrer (1858) E. G. E, R. Co. (1879) 4 C. P. D. 

B. & E. 899, 28 L. J. Q. B. 163, 48 L. J. C. P. 400. 

113 R. R. 939. (r) Bramwdl L. J., 5 0. P. Div. 

(s') Eonlkes V, Metrop. Eist. R. at p. 159. See tbe judgment of 
Go.^ 5 C. P. Div. 157, 49 L. J. Thesiger L. J., for a fuller state* 

C. P. 361. Op, B&rringe)' v. ment of the nature of the duty. 
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him to unreasonable peril in any matter incident to the 
journey. 

This rule is not confined to active misfeasance. It has 
been applied by the Court of Appeal to a case where 
the negligence complained of was the omission to shut off 
steam in due time in running into a station. Wherever 
the parties have come into such a relation that a duty to 
take proper care can be established without reference to 
any contract, there the violation of that duty by negligence 
is a tort, w’hether it consist in commission or in omission, 
and wrhether there be in fact a contract or not (s). 

(c) There may be two causes of action with a common 
defendant, or the same act or event wrhich makes A. liable 
for a breach of contract to B. may make him liable for a 
tort to Z. 

The ease already mentioned of the servant travelling by 
railw^ay with his master w^ould be an example of this if it 
w^ere determined on any particular state of facts that the 
railway company contracted only with the master. They 
would not be less under a duty to the sen^ant and liable 
for a breach thereof because they might also be liable to 
the master for other consequences on the ground of a breach 
of their contract with him (t). 

Again, an Army officer and his baggage w^ere carried: 
under a contract made with the carriers on behalf of the 
Government of India; this did not prevent the carriers from 
being liable to the officer if his goods were destroyed in the 
course of the journey by the negligence of their servants, 
“ The contract is no concern of the plaintiff’s ; the act w^as 

(5) Kellij V. Metrop» Ry. Co, 134, 64 L. J*. Q. B. 6, C. A, 
[1895] 1 Q. B. 944, 64 L. J. Q. B. (0 UarMVi ca. (1851) 11 
568, C. A., explaining Taylor C. B. 655, 21 Is, J. 0. F. 34, 87 

M. jSf. # L, R, Co, [1895] 1 Q. B.'" R. R. 742, supra, p. 547. 
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none the less a wrong to him (tc). He could not charge 
the defendants with a breach of contract, but they remained 
answerable for “ an affirmative act injurious to the plaintiff’s 
property ” (a;). 

Again, a servant was travelling with his livery, being 
the master’s property, in his portmanteau, and the port- 
manteau with its contents was accepted by the railway 
company as the servant’s luggage, and spoilt by the negli- 
gence of one of the company’s porters w'ho overturned it 
in front of a moving train. It was held that the master 
might sue the company for the damage to the livery as a 
wrong independent of eo-ntract (t/). 

The decision of the Court of Common Pleas in Alton v. 
Midland Eaihcay Co. {s) -was against the current of autho- 
rity. A ser\’ant travelling by railway on his master’s 
business (having paid his own fare) received hurt, as ivas 
alleged, by the negligence of the railway company's ser- 
vants, and the master sued the company for loss of service 
consequent on this injury. It w’as held that the action 
w'ould not lie, the supposed cause of action arising, in the 
opinion of the Court, wholly out of the company’s contract 
of carriage; w'hich contract being made with the servant, 


(u) JUarfiii v. G, I. P. it. Co. 
(1867) L. R. 3 Ex. 9, per Brani- 
Tsrell B. at p. 14, 37 L. J. Ex. 27. 

(.v) Chaimell B. ibid.; Kelly 
O. B. and Pigott B. doubted. 

(y) Hieucc V. G. E. R. Co. 
[1895] 2 Q. B. 387, 64 L. J. Q. B. 
657, C. A. It is mooted in Kay 
L. J.'s judgment [1895] 2 Q. B. 
at p. 393, whether the ease of a 
fitrangei*’s goods in which the 
passenger had no interest might 
be distinguishable. Subject to 
that doubt, Becha* v. G. E. R. 
€o. (1870) L. R. 5 Q. B. 241, 


39 L. J. Q. B. 122, would seem 
to be overruled. The doubt is 
perhaps hardly substantial, for the 
passenger has possession at least, 
and surely that is interest enough 
for the purpose. Whether the 
passenger could recover more than 
nominal damages for the breach 
of the contract With him does not 
concern us here. 

(z) 19 C. B. N. S. 213, 34 L. J. 
O. P. 292, 147 R. R. 563 (1865). 
This case was not cited either in 
Maytin v. G, 1. P. R. Co. or 
Toulke^ V. Met. Bist. R. Co. 
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6od 


HO third person could found any right upon it. But it 
is not explained in any of the judgments how this view 
is consistent with the authorities relied on for the plaintiff, 
and in particular wdth M^rshalVs case, a former decision of 
the same Court; and the test question, w’hether the reception 
■of the plaintiff’s servant as a passenger would not have 
'Created a duty to cany him safely if there had not been any 
•contract wdth him, is not directly dealt with. The ease, 
though expressly treated by the Court as of general import- 
ance, was never much cited or relied on; and the correctness 
of the decision was disputed (extra- judicially, it is true) by 
Sir E. V. Williams (a). A directly contrary decision has 
also been given in the State of Massachusetts (6). But it is 
now' certain that Alton's case is virtually overruled by 
Foiilkes's case and the other later decisions of the Court 
of Appeal which proceed on the existence of a duty not only 
in form but in substance independent of contract. Its 
authority can be saved only by confining it to the precise 
form of the pleadings on which it 'vs’as decided, if it can 
be saved even so far (c) . 

The most ingenious reason for the judgment of the 
Court is that of Willes J., w’ho said that to allow' such an 


(a) ^^The Court d-ecided this 
oase on. the principle that one 
who is no party to a contract 
-cannot sue in respect of the 
breach of a duty arising out of 
the contract. But it may be 
doubted whether this was correct; 
for the duty, as appears by the 
series of cases cl^ in the earlier 
part of this note, does not ex- 
elusively arise out of the contract, 
but out of the common law 
obligation of the defendants as 
oarriers^’; 1 Wms. Saund. 474. 
Sir E. V. Williams was a member 


of the Court which decided Mar- 
ahalVs ense^ supra ^ p. 551. 

(&) Ames T. Villon H. Co, 
(3875) 117 31ass. 541, expressly 
following Marshall's case, 

( c) Taylor v. M, S. Z, M, Co, 
[1895] 1 Q. B. 134, 64 L. J. Q. B. 
6, see per A. L. Smith L. J. [1895] 
1 Q. B. at p. 140—141, but it ia 
submitted that neither the declara- 
tion nor the argument for the 
plaintiff treated the action as 
founded on contract, but only the 
defendant’s plea. 
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action ’\\'Ould be to allo'W' a stranger to exercise and, deter- 
mine the election (of suing in contract or tort) which the 
law" gives only to the person actually injured. But it is 
submitted that the latter is (or was) required to elect 
between the two causes of action as a matter of remedy, 
not of right, and because he is to be compensated once and 
once only for the same damage; and that such election 
neither afiects nor is affected by the position of a third 
person. Moreover the master does not sue as a person 
claiming through the ser\^nt, but in a distinct right. 
The cause of action and the measure of damages are 
different (^Z). On the whole the weight of principle and 
authority w^as strong against Alton's case even before the 
remarks made on it in 1895 in the Court of Appeal; ,and: 
now, notwithstanding the respect due to the Court before 
which it came, and which included one of the greatest 
masters of the common law at any time, the only legiti- 
mate conclusion seems to be that it w-as wTongly decided. 

From all this it appears that there has been (though 
perhaps there is no longer) a certain tendency to hold that 
facts w’hieh constitute a contract cannot have any other legal 
effect. The authorities formerly relied on for this proposi- 
tion really proved something different and much more 
rational, namely, that if A. breaks his contract with B. 
.(w^hieh may happen without any personal default in A. 
or A.'s servants), that is not of itself sufficient to make A., 
liable to C,, a stranger to the contract, for consequential 
damage. This, and only this, is the substance of the per- 
fectly correct decisions of the Court of Exchequer in Winter- 
bottom V. Wright {e^ and Longmeid v. IIolliday\{f), In 

{d) See pp. 227, 228, above. Zuhhoch [1905] 1 K. B. 253, 74 

r^) 10 il. & W. 109, 11 L. J. L. J. K. B. 121, where it wae 

Ex. 415, 62 R. R. 534 (1842), 

followed by the C. A., 'Earl v. (/) See next pago. 
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each case the defendant delivered, under a contract of sale 
or hiring, a chattel which was in fact unsafe to use, hut 
in the one case it was not alleged, in the other was alleged 
but not proved, to have been so to his knowledge. In each 
ease a stranger to the contract, using the chattel — a coach 
in the one case, a lamp in the other — in the ordinary way, 
came to harm through its dangerous condition, and w'as held 
not to have any cause of action against the purveyor. Xot 
in contract, for there was no contract between these parties; 
not in tort, for no bad faith or negligence on the defendant's 
part was proved. If bad faith (ff ) or misfeasance by want of 
ordinary care (h) had been shown, or, it may be, if the 
chattels in question had been of the class of eminently 
dangerous things which a man deals with at his peril (/), 
the result would have been different. With regard to the 
last-mentioned class of things the policy of the law has 
created a stringent and peculiar duty, to which the ordinary 
rule that the plaintiff must make out either wilful wrong- 
doing or negligence does not apply. There remain over 
some few miscellaneous cases currently cited on these topics, 
of which we have purposeh* said nothing because they are 
little or nothing more than T^^rnings to pleaders (k). 


argued without success that the 
rule of Winterhottom v. Wright 
applies only to nonfeasance and 
not to misfeasance. Cavalier v. 
^ope [1906]- A. C. 428, 75 L. J. 

K. B. 609, illustrates the same 
principle. 

(/) 6 Ex. 761, 20 L. J. Ex. 430, 
86 E. E. 469 (1851). 

(jg) Langridge v. Levy (1837) 2 
H. & W. 519, 46 E, E. 689. 

(A) George v. Skivington (1869) 

L. E. 5 Ex. 1, 38 L. J. Ex. 8 (not 
a very profitable case). 

(i) See Thomas v. Winchester 
(1852) 6 N. Y. 397, Bigelow L, C, 


602, pp. 509, 510, above. 

(A*) Such is ColUs v. SeUdeJtr 
(1868) L. E. 3 C. P. 495, 37 L. J. 
C. P. 233, where the declaration 
attempted to make a man liable 
for creating a dangerous state of 
things, without any allegation that 
he knew of the danger, or had any 
control over the thing ho worked 
upon or the place where it was, 
or that the plaintiff was anything 
more than a bare licensee.’^ 
TolUt V. 8her stone (1839) 5 M. & 
W. 283, is another study in bad 
pleading which adds nothing to the 
substance of the law. So Emsard 
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If, after this examination of the authorities, vre cannot 
get rid of the notion that the concurrence of distinct 
causes of actions ex d'elkto and ex contractu is a mere 
accident of common law procedure, we have only to turn 
to the Roman system and find the same thing occurring 
there. A freeborn familias, being an apprentice, 

is immoderately beaten by his master for clumsiness 
about his work. The apprentice’s father mav* have an 
action against the master either on the contract of hiring 
(ex locato) (Z), or at his option an action under the lex 
Aquilia, since the excess in an act of correction which 
within reasonable bounds would have been lav’ful amounts 
to culpa {^m). It is like the English cases we have cited 
where there was held to be a clear cause of action inde- 
pendent of contract, so that it was not necessary for the 
plaintiff to make out a breach of contract as between the 
defendant and himseM. 

III . — Causes of Action in Tort dependent on a Contract 
not between the same Parties. 

(a) When a binding promise is made, an obligation is 
created which remains in force until extinguished by the 
performance or discharge of the contract. Does the duty 
thus owed to the promisee constitute the object of a kind 
of real right which a stranger to the contract can infringe, 
and thereby render himself answerable ex delicto ?' In other 
words, does a man’s title to the performance of a promise 
■eoiitain an element analogous to ownership or possession? 
The general principles of the law (not-withstanding forms 

V. S/iepherd (1850) 9 C. B. 296, (?) D. 19, 2. locaii eondueU, 13, 

•exhibits an attempt to disguise a § 4. 

manifestly defective cause of action ('w) B. 9, 2. 5, § 3 ; and see 

in assumpsit by declaring in the ,B. k. t. 27, §§ 11, 33. 
general form of case. 
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of speech once in use, and warranted by considerable autho- 
rity) (?2) seem to call for a negative answer. It would 
confuse every accustomed boundary between real and per- 
sonal rights, dominion and obligation, to hold that one who 
prevents Andrew from performing his contract with Peter 
becomes ipso facto a kind of trespasser against Peter (o). 
For Peter has his remedy against Andrew*, and never looked 
to having any other; and Andrew’s motives for breaking 
his contract are not material. According to authorities 
w*hich are now confirmed by the authority of the House 
of Lords, though not exactly for the reasons originally 
given *(p), Peter may sue John if John, w’ithout justifica- 
tion or excuse, procures Andrew to break his contract with 
Peter; but this is because John has wilfully caused the 
breach of a legal right to Peter’s damage. It is certain 
that in this class of cases actual damage must be alleged and 
proved (g). This at once shows that the right violated is 


(«) Blackstone, ii. 442, speaks 
of a contract to pay a sum of 
money as transfemng a propertj" 
in that sum; but he forthwith 
adds that this property is “ not in 
possession but in action merely,” 
%,e. it is not property in the full 
sense; there is a res but not a 
dominn&, Vennoffen hut not 
Big mil. um. The action of debt 
was considered an action of pro- 
perty, see per Vaughan C. J., 
Bdgeomh v. Bee, Vaugh. at 
p. 101, and note at p. 12, above. 

(o) We have no right to say 
tliat a system of law is not con- 
ceivable where such a doctrine 
would be natural or even necesr 
sary. But that system, if it did 
exist, would be not at all like the 
Eoman law and not much like the 
common law. To make it com- 
plete it would have to be held, 


conversely, that whoever breaks a 
contract is liable to a mere 
stranger for any consequential 
damage to him, without further 
proof of negligence or other 
wrong- This is certainly not our 
law. 

(2>) See pp. 331, 332, above. 

(g) See the declaration in 
Litmleg v. (ry^, 2 E. & B. 216* 
22 L.'j. Q. B. 463, 95 R. R. 
501. In Botcmi v. Hall (1881) 6 
Q. B. Div. 333, 50 L. J. Q. B. 
305, it does not appear how the 
claim for damages was framed, hut 
in the opimon of the majority of 
the Court, there was evidence of 
special damage: see 6 Q. B. Div. 
337. English practitionefrs now 
have to remember the far-reaching 
immunity conferred by the Trade 
Disputes Act, 1906. 
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not an absolute and independent one like a right of pro- 
perty, for the possibility of a judgment for nominal damages 
is in our law the touchstone of such rights. Where specific 
damage is necessary to support an action, the right which 
has been infringed cannot be a right of property, though 
in some eases it may be incident to property. 

(b) In the last-mentioned class of cases, then, it is held 
that a contracting party may indirectly through the con- 
tract, though not upon it, have an action against a stranger. 
Can he become liable to a stranger? We have already seen 
that a misfeasance by a contracting party in the perform- 
ance of his contract may be an independent wrong as against 
a stranger to the contract, and as such may give that stranger 
a right of action (r). On the other hand, a breach of con- 
tract, as such, will generally not be a cause of action for 
a* stranger {$). And on this principle it is held by our courts 
that where a message is incorrectly transmitted by the ser- 
vants of a telegraph company, and the person to whom it 
is delivered thereby sustains damage, that person has not 
any remedy against the company. For the duty to 
transmit and deliver the message arises whollv out of 
the contract with the sender, and there is no duty towards 
the receiver. Wilful alteration of a message might be 
the ground of an action for deceit against the person 
who altered it, as he would have knowingly made a false 
statement as to the contents of the message which passed 
through his hands. But a mere mistake in reading off or 
transmitting a letter or figure, though it may materially 
affect the sense of the despatch, cannot be treated as a 
deceit (t). 

(r) Pp. 551, 552, above. ^/ram Co. (1877) 3 O. P. Div. 1, 

(5) The exceptions to this rule 47 L. J. C. P. 1, confirming Plaij- 
are wider in America than in fo-rd v. TJ. K. Bleotrie Telegraph 
England. Co., (1869) L. R. 4 Q. B. 706, 

(t) Dicicson V. Reuter* s Tele- 38 L. J. Q. B. 249. 
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In America, on the other hand, one T^'ho receives a 
telegram which, owing to the negligence of a telegraph 
company, is altered, or in other respects untrue, is 
invariably permitted to maintain an action against the 
telegraph company for the loss that he sustains through 
acting upon that telegram’': but the learned American 
commentator here cited finds the reasoning of the English 
courts difficult to answer (ti). And the American decisions 
appear to rest more on a strong sense of public expediency 
than on any one definite legal theory. The suggestion that 
there is something like a bailment of the message may be 
dismissed at once. Having regard to the extension of the 
action for deceit in certain English cases (a?), there is per- 
haps more to be said for the theory of misrepresentation 
than our courts have admitted; but this too is precaxious 
ground. The real question of principle is whether a general 
duty of using adequate care can be made out. 1 am not 
bound to undertake telegraphic business at all; but if I 
do, am I not bound to know that errors in the transmission 
of messages may naturally and probably danmify the 
receivers? and am 1 not thei'efore bound, whether 1 am for- 
warding the messages under any contract or not, to use 
reasonable care to ensure correctness? 1 cannot warrant the 
authenticity or the material truth of the despatch, but 
shall 1 not be diligent in that which lies within my pow’er, 
namely, . the delivery to the receiver of those w^ords or 
figures which the sender intended him to receive? If the 
affirmative answer be right, the receiver who is misled may 

(u) Gray on Communication by deliver a telegraphic message 
Telegraph (Boston, 1885) §§ 71- Burdick on Torts, 104. 

73, where authorities are collected. See especially Benton v. 

But “ the weight of judicial autho- q, JB. Co, (1856) 5 E. & B. 

rity . . . denies a recovery for gdO, 25 L, J. Q. B. 129, 105 R. R. 
damages from mental anguish only, 335 ^ p, 299, above, 
resulting from negligent failure to 
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have a cause of action, namely, for negligence in the 
execution of a voluntary undertaking attended with obvious 
risk. But a negative answer is given by our own courts, 
on the ground that the ordinary law of negligence has. 
never been held to extend to negligence in the state- 
ment of facts (if it did, there would be no need of special 
rules as to deceit); and that the delivery of a message, 
whether by telegraph or otherwise, is nothing but a state- 
ment that certain words have been communicated by the 
sender to the messenger for the purpose of being by him 
communicated to the receiver. It may perhaps be said 
against this that the nature of telegraph business creates, 
a special duty of diligence in correct statement, so that 
an action as for deceit will lie without actual fraud. But 
since the cases following Deny v. Peelc {y) it would bi- 
rather iiphUl work to argue this in England (z). Perhaps, 
it would be better to say that the systematic undertaking" 
to deliver messages in a certain way (much more the 
existence of a corporation for that special purpose) puts, 
the case in a category of its own apart from representations, 
of fact made in the common intercourse of life, or the 
repetition of any such representation. Thus we should come 
back to the old ground of the action on the case for mis- 
feasance. The telegraph company would be in the same 
plight as the smith who pricks a horse wdth a nail, or the 
unskilful surgeon, and liable without any question of con- 
tract or warranty. Such liability would not necessarily be 
towards the receiver only, though damages incurred by any 
other person would in most cases be too remote. The Court 
of Appeal has for the present disposed of the matter for 
this country, and inland communication by telegraph is now 
in the hands of the Postmaster-General, who could not bo 

(y) See pp. 288 — 297, above. («) See, however, Nocton v.. 

Lord AsJtburton [1914] A. G. 932.. 
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sued even if the American doctrine were adopted. With 
regard to foreign telegrams, however, the rule is still of 
importance, and until the House of Lords has spoken it is 
still open to discussion. 

In the present ’^^Titer’s opinion the American decisions, 
though not all the reasons given for them, are on prin- 
ciple correct. The undertaking to transmit a sequence 
of letters or figures (w’hich may compose significant words 
and sentences, but also may be, and often are, mere unin- 
telligible symbols to the transmitter) is a wholly different 
thing from the statement of an alleged fact or tiie 
expression of a professed opinion in one’s own language. 
Generally speaking, there is no such thing as liability for 
negligence in word as distinguished from act; and this 
difference is founded in the nature of the thing (n). If a 
man asserts as true that which he does not believe to be 
true, that is deceit; and this includes, as we have seen, 
making assertions as of his own knowledge about things 
of which he is consciously ignorant. If he only speaks, 
and purports to speak, according to his information and 
belief, then he speaks for his own part both honestly and 
truly, though his information and belief may be in them- 
selves erroneous, and though if he had taken ordinary pains 
his information might have been better. If he expresses 
an opinion, that is his opinion for what it is worfh, and 
others must estimate its wwth for themselves. In either 
case, in the absence of a special duty to give correct infor- 
mation or a competent opinion, there is no question of wrong- 
er?) The law of defamation degree, but a law of absolute re- 
stands apart: but it is no excep- sponsibilily qualified by absolute 
tion to the proposition in the exceptions; and where maliee has 
text, for it is not a law requiring to be proved, the grossest negli- 
care and caution in greater or less gence is only evidence of malice. 

p. — X. 36 
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doing. If the speaker has not come under any such duty, 
he was not bound to have any information or to frame 
any opinion. But where a particular duty has been assumed, 
it makes no difference that the speaking or waiting of a 
form of words is an incident in the performance. If a 
medical practitioner miscopies a formula from a pharma- 
copoeia or medical treatise, and his patient is poisoned by 
the druggist making it up as so copied, surely that is action- 
able negligence, and actionable apart from any contract. Yet 
his intention was only to repeat what he found in the book. It 
is true that the prescription, even if he states it to be taken 
out of the book, is his prescription, and he is answ'erable for 
its being a fit one; if it be exactly copied from a current 
book of good repute which states it to be applicable to such 
cases as the one in hand, that will be evidence, but only 
evidence, that the advice w^as competent. 

Again the negligent misreading of an ancient record by 
a professed paloeogi'aphist might well be a direct and 
natural cause of damage; if such a person, being employed' 
under a contract wdth a solicitor, made a negligent mistake 
to the prejudice of the ultimate client, is it clear that the 
client might not have an action against him? If not, he 
may with impunity be negligent to the verge of fraud; 
for the solicitor, not being damnified, would have no cause 
of action, or at most a right to nominal damages on the 
contract. The telegraph clerk’s ease is more like one of 
these (we do not say they are precisely analogous) than 
the mere reporting or repetition of supposed facts. There 
remains, no doubt, the argument that liability must not 
be indefinitely extended. But no one has proposed to 
abolish the general rule as to the remoteness of damage, 
of which the importance, it is submitted, is apt to be 
obscured by contriving hard and fast rules in order to 
limit the possible combinations of the elements of liability. 
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Thus it seems that even on the American view damages 
cannot be recovered for loss arising out of an error in a 
ciphered telegram, for the telegraph company would have 
no notice of what the natural and probable consecjuences 
of error would be (b). 


(c) There are likewise cases where an innocent and even 
a prudent person will find himself within his right, or a 
wrong-doer, according as there has or has not been a 
contract between other parties under which the property 
or lawful possession of goods has been transferred. If a 
man fraudulently acquires property in goods, or gets 
delivery of possession with the consent of the true ^ owner, 
he has a real though a defeasible title, and at any time 
before the contract is avoided (be it of sale or any form 
of bailment) he can give an indefeasible title by delivery 
over to a buyer or lender for \'aluable consideration given 
in good faith (c). On the other hand a man may obtain 
the actual control and apparent dominion of goods not 
only ^without having acquired the property, but without 
any rightful transfer of possession. He may obtain pos- 
■session by a mere trick, for example by pretending to be 
another person with whom the other party really intends 


(b) Primrose v. Western Union 
Teleproph Co, (1893) 154 U. S. 
1, wheT© it was held that the 
measure of damages for mistake 
an delivering a cipher messago of 
wiiich the meaning was unknown 
to the company was only the sum 
paid for the message. *• Tele- 
graph companies arc not bailees 
in any sense,” and 'Hhc messago 
... is of no intrinsic value . . . 
and the measure of dam-ages, for 
A failure to transmit or deliver it, 
has no relation to any value of 


the message itself, except as such, 
value may be disclosed by the 
message, or be agreed between 
the sender and the company.” 
But the decision was chiefly oh 
the validity of the company’© 
special conditions. Op. Sanders 
V. Stuart (1876) 1 C. P. D. 326, 
45 L. J. C. P. 682. 

(o). See the principle explained, 
and worked out in relation to 
complicated facts, in Pease v. 
Gloahee (1866) L. R. 1 P. C. 219, 


35 L, J. P, C. 66, 146 R. R. 180, 

36 ( 2 ) 
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to deal (<?),■ or tlie agent of that person (e). In such a case 
a' third person, even if he has no means of knowing the 
actual possessor’s want of title, cannot acquire a good 
title from him unless the sale is in market overt, or the- 
transaction is within some special statutory protection, 
as that of the Factors Acts. He deals, however innocently,, 
at his peril. In these cases there may be hardship, but 
there is nothing anomalous. It is not really a contract 
between other parties that determines whether a legal 
wrong has been committed or not, but the existence or non- 
existence of rights of property and possession — rights 
a\^ilable against aU the w-orld — which in their turn exist 
or not according as there has been a contract, though per- 
haps vitiated by fraud as between the original parties, 
or a fraudulent obtaining of possession (/) w’ithout any 
contract. The question is purely of the distribution . of 
real rights as affording occasion for their infringement, 
it may be an unconscious infringement. A man cannot 
be liable to A. for meddling with x^.’s goods while there is 
an unsettled question whether the goods are or B.’s. 
But it cannot be a proposition in the law of torts that the 
goods are A.’s or B.’s, and it can be said to be, in a quali- 
fied sense, a proposition in the law of contract only because 
in the common law property and the right to possession- 
can on the one hand be transferred by contract "without 
delivery or any other overt act, and on the other hand the 
legal effect of a manual delivery or consignment may 


(<f) Cimd^f V. Lindsay (1878) 3 
App. Ca. 469, 47 L. J. Q. B. 481. 

(e) JSardman v. Booth (1863) 1 
H. & C. 803, 32 L. J. Ex. 105, 
130 R. R. 784. 

(f) It will be remembered that 
the essence of trespass de honis 
ixs'portaUs is depriving tlie true 
owner of possession; a thief has 


possession in law, though a 
wrongful possession, and the 
lawful possessor of goods cannot 
at common law steal them, except 
in the cases of “breaking bulk” 
and the like, where it is held that 
the fraudulent dealing determines 
the bailment. 
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depend on the presence or absence o£ a true consent to, 
the apparent purpose and effect of the act. The contract, 
or the absence of a contract, is only part of the incidents: 
determining the legal situation on which the ' alleged 
tortious act operates. There are two questions, always 
conceivably and often practically distinct: Were the goods 
. ill question the goods of the plaintiff? Did the act com- 
plained of amount to a trespass or conversion? Both must 
be distinctly answered in the , affirmative to make out thei 
plaintiff’s claim, and they depend on quite different 
principles (gr). There is therefore no complication of 
contract and tort in these cases, but only — if w^e may so 
call it — 'a dramatic juxtaposition. 


TV —Measure of Damages and other Incidents of the 
Remjedy, 

With regard to the measure of damages, the same prin- 
ciples are to a great extent applicable to cases of contract 
and of tort, and even rules which are generally peculiar to 
■one branch of the law may be applied to the other in ex- 
ceptional classes of cases. 

The liability of a wrong-doer for his act is determined, 
as we have seen, by the extent to which the harm suffered 
by the plaintiff was a natural and probable consequence of 
the act. This appears to be also the trrie measure of 
liability for breach of contract; “the rule with regard to 
remoteness pf damage is precisely the same whether the 
damages are claimed in actions of contract or of tort ” (h); 

(//) See passim in the opinions (^) Brett M. R., The, jotting 
delivered, in EoUins v, FotvUr, Hill (1884) 9 P. Uiv. 1047, 118, 53 
L, R. 7 H. li. 757, 44 L. J. Q. B. L. J. P. 56. , . 

169. . 
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the judgment of what is natural and probable being taken 
as it would have been formed by a reasonable man in the 
defendant’s place at the date of the wrongful act, or the 
conclusion of the contract, as the case may he. No doubt 
there have been in the law of contract fairly recent opinions 
of considerable authority casting .doubt on the rule of 
Hadley v. Baxendale (i), and tending to show that a con- 
tracting party can be held answerable for special conse- 
quences of a breach of his contract only if there has been 
something amounting to an undertaking on his part to 
bear such consequences; on this view even express notice 
of the probable consequences — ^if they be not in themselves 
of a common and obvious kind, such as the plaintiff’s lose 
of a difference between the contract and the market price 
of marketable goods which the defendant fails to deliver 
— ^^’ould not of itself suffice (fc). 


But the Court of Appeal has more lately disapproved 
this view, pointing out that a contracting party’s liability 
to pay damages for a breach is not created by his agree- 
ment to be liable, but is imposed by law. “ A person 
contemplates the performance and not the breach of his 
contract; he does not enter into a kind of second contract 
to pay damages, but he is liable to make good those 
injuries which he is a^re that his default may occasion 
to the contractee” (Z). 


(0 9 Ex. 341, 23 L. J. Ex. 179, 
96 R. R. 742 (1854). 

(A) Some v. Midland R, Co, 
(1873) Ex. Ch., L. R. 8 O. P. 
131, 43 L. J. 0. P. 59. See Glohe 
defining Co, v. Landa Cotton Oil 
Co, (1903) 190 U. S. 540, which 
inclines in this direction bnt does 
not go so far.' 

(Q Hydraulic Hngine&ring Co, 
V. McHaffie (1878) 4 Q. B. Dir. 


670, per Bramwell L. J. at p. 674; 
Brett and Cotton D. J J. are no less 
explicit. The time to be looked 
to is that of entering into the con- 
tract: ib. In McMahon v, "Field 
(1881) 7 Q. B. Div. 591, 50 L. J. 
Q. B. 552, the supposed necessity 
of a special undertaking is not put 
forward at all. And see Agim x. 
Great Tfestern Colliery Co, [1899] 
1 Q. R. 413, 68 L. J. Q. B. 312, 
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The general principle, therefore, is still the same in 
contract as in tort, whatever difficulty may be found in 
working it out in a wholly satisfactory roanner in relation 
to the various combinations of fact occurring in practice (m). 

One point may be suggested as needful to be borne in 
mind to give a consistent doctrine. Strictly speaking, it is 
not notice of apprehended consequences that is material, but 
notice of the existing facts by reason w’hereof those conse- 
quences will naturally and probably ensue upon a breach 
of the contract (n). 

Exemplary or vindictive damages, as a rule, cannot be 
recovered in an action on a contract, and it makes no 
difference that the breach of contract is a misfeasance 
capable of being treated as a TOong. Actions for breach 
of promise of marriage are an exception, perhaps in law, 
certainly in fact: it is impossible to analyse the estimate 
formed by a jury in such a case, or to prevent them from 
giving, if so minded, damages which in truth are, and 
are intended to be, exemplary (o). Strictly the damages 
are by way of compensation, but they are ‘‘ almost always 
considered by the jury somewhat in poemm'^ (p). Like 
results might conceivably follow in the case of other breaches 


C. A. See for fuller discussion 
of the rule and the authorities an 
article by Mr. P. E. Smith (now 
Lord Birkenliead) in L. Q. B. xvi. 
275. 

(m) As to the treatment of con» 
sequential damage where a falsa 
statement is made which may be 
treated either as a deceit or as a 
broken warranty, see SmM v. 
Green (1875) 1 C. P. D. 92, 45 
L. J. 0. P, 28. 

(ji) According to Alderson B. 


in Hadley v- Baxendate, it is the 
knowledge of “ special circum- 
stances under which the contract 
was actually made” that has to 
be looked to,, i,e., tlie probability 
of the consequence is only mattec^ 
of inference. 

(p) See Berry v. Da Costa 
(1866) L. E. 1 C. P. 331, 35 L. J. 
a P. 191. 

(p) Le Blanc J. in Chamber-^ 
lain V. WUliamson (1814) 2 M. A 
S. 408, 414, 15 B. B. 295, 297.. 
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o£ contract (q) accompanied with circumstances of wanton 
injury or contumely. 

In another respect breach of promise of marriage is like 
a tort: executors cannot sue for it without proof of special 
damage to their testator’s personal estate; nor does the 
action lie against executors without special damage (r), if 
indeed it ever does (.5). “Executors and administrators 
are the representatives of the temporal property, that is, 
the debts and goods of the deceased, but not of their wrongs, 
except whore those wrongs operate to the temporal injury 
of their personal estate. But in that case the special damage 
ought to be stated on the record: otherwise the Court cannot 
intend it ” (t). The same rule appears to hold as concerning 
injuries to the person caused by unskilful medical treatment, 
negligence of carriers of passengers or their servants, and 
the like, although the duty to be performed was under a 
contract (it). Positive authority, however, has not been 
found on the extent of this analogy. The language used 
by the Court of King’s Bench is at any rate not convincing, 
for although certainly a wrong is not property, the right to 
recover damages for a wrong is a 'chose in action; neither 


(g) Such cases do not include, 
at any rate normally, wrongful 
dismissal: Addis v. Gramophone 
Co, [1909] A. p. 488, 78 L. J. 
"K. li. 1122. Lord Shaw of Dun- 
fermline ([1909] A. C. at p. 503) 
seems to think that on principle 
aggravated damages should never 
be awarded on a cause of action 
ex contractu, 

(r) Ftnlatt^ v. Chirneij (1888) 20 
B. Div. 494, 57 L. L Q. B. 247. 
(0 Quirk V. Thomas [1916] i 
K: B. 516, 85 L. J. K, B. 519, 
C. A. It was not necessaxy to 
decide the point, but the negative 


answer is pretty strongly indicated. 

(t) Clianiherlain v. Williamson, 
2 M. & Si. at p. 415, 15 R. R. ait 
p. 297. 

(ju) Chamherlain v. Williamson, 
last note: Willes J. in Alton v. 
'Midland R: Co,, 19 C. B. N. S. at 
p, 242, 34 L. J. C. P. at p. 298, 
147 R. R. 574, 575; cp. Beckham 
V. Brake (1841) 8 ]M. & W. at 
p. 854; 1 Wms. Saund. 242; and 
see more in Williams on jSxecu- 
tors, pt. 2, bk. 3, oh. 1, § 1 
(10th ed. pp. 606U618); and 
Raymond v. Fitch (1835) 2 0/M. 
& R. 588, 41 R, R. 797. 
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•can the distinction between liquidated and unliquidated 
damages afford a test, for that would exclude causes of action 
on which the executors have always been able to sue. We 
have considered in an earlier chapter the exceptional con- 
verse eases in w^hich by statute or otherwise a cause of action 
for a tort which a person might have sued on in his life- 
time survives to his pez’sonal representatives. 

Where there w^as one cause of action with an option to 
sue in tort or in contract, the incidents of the remedy 
.generally w’ere determined once for aU, under the old 
common law practice, by the plaintiff’s election of his 
form of action. But this has long ceased to be of 
practical importance in England (a:), and, it is believed, in 
most jurisdictions. 

(a;) See Kelhj v. Metrop, Co. [1895] 1 Q. B. 944, at p. 946. 
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mSTOmOAI. N03?E ON THE CTASSIEIOATION OF THE 
FOEMS OF PERSONAL ACTION. 

(Bx P. W. Maitland.) 


The history of the attempt to classify the English personal actions 
under the two heads of Contract and Tort will hardly be understood 
unless two preliminary considerations are had in mind. 

(1.).. Between the various forms of action there were in old time 
many procedural differences of serious practical importance. A few 
of these would have been brought out by such questions as the 
following; — 

(a) What is the mesne process proper to this action? Does one 

begin with summons or with attachment ? Is there a 
capias ad respondendiii>m, or, again, is there land to be 
seized into the king’s hand ? 

(b) What is the general issue? Is it, e.p., Nil debet, or Non, 

assumpsit j or Not guilty? 

(c) WTiat mode of proof is open to the defendant ? Is this one 

of the actions in which he can still wage his law ? 

(d) What is the final process ? Can one proceed to outlawry ? 

(e) How will the defendant be punished if the case goes against 

him ? Will he be merely amerced or will he be imprisoned 
until he makes fine with the king ? 

In course of time, partly by statutes, partly under cover of 
fictions, the procedure in the various per^nal actions was made 
more uniform; but the memory of these old differences endured, 
and therefore classification was a difficult task. 

(2.) The list of original writs was not the reasoned scheme of a 
provident legislator calmly devising apt remedies for all conceivable 
wrongs; rather it was the outcome of the long and compHoated 
struggle whereby the Euglish king at various times and under 
various pretexts drew into his own court (and so drew away from 
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other courts communal, seignorial, ecclesiastical), almost all the 
litigation of the realm. Then, in the thirteenth century, the. growth 
■of Parliament prevented for the future any facile invention of 
new remedies. To restrain the king’s writ-making power had been 
a main object for those who strove for Parliaments (a). The com- 
pleteness of the Parliamentary victory is marked by the well-known 
clause in the Statute of Westminster II. (5) which allows the 
Ohancery to vary the old forms so as to suit new cases, but only 
new cases which fall under old law. A use of this permission, 
which we are apt to think a tardy and over-cautious use, but which 
may well have been all that Parliament would have suffered, gave 
us in course of time one new form of action, namely, trespass upon 
the special case, and this again threw out branches which came to 
be considered as distinct forms of action, namely, assumpsit and 
trover. Equity, again, met some of the new wants of new times, 
but others had to be met by a stretching and twisting of the old 
forms which were made to serve many purposes for which they 
were not originally intended. 

Npw to Bracton writing in the middle of the thirteenth century, 
while the king in his chancery and his court still exercised, a con- 
siderable power of making and sanctioning new writs (c), it may 
have seemed very possible that the personal actions might be 
neatly fitted into the scheme that he found provided in the Boman 
hooks; they must he (1) ea? contractu vel quasi, (2) ex maleficio vel 
^u€isi{d). Personal actions in the king’s court were by no means 
very common; such actions still went to the local courts. Perhaps 
it is for this reason that he says very little about them; perhaps 
his work is unfinished; at any rate, he just states this classification 
but makes hardly any use of it. The same may be said of his 
epitomators Britton (e) and Pleta (/) . Throughout the middle ages 
the theory that personal actions may he arranged under these 


(a) See a complaint by the 
bishops in 1257, 3iXat. Par. Chron. 
Haj. (ed. Luard) vol. vi, p. 363. 
New writs contrary to law are 
made in the Chancery without the 
consent of the council of the 
realm. So under the provisions of 
Oxford (1258) the Chancellor is to 
swear that he will seal no writs 
save writs of course, without the 
order of the king and of the coun- 
cil established by the provisions. 
See Stubbs, Select Charters, Part 6, 
No. 4. 

(b) Stat. 13 Edw. L (1825) c. 24. 


(c) His doctrine as to the 
making of new writs will be 
found on fols. 413—414 b. See 
fol. 438 b for a writ invented by 
William of Baleigh. In several 
other cases Bracton notices that 
the writ has been lately devised 
by resolution of the Court (de 
consilio curies), the Quare 

Ejeeit, fol. 220. 

(fl?) Fol. 102, 

(e) Vol. i. p. 156. Britton’s 
equivalent for 77mie/idium ' is tres- 
pass. 

(/) Fol. 120. 
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headings seems to remain a sterile, alien theory. It does not deter- 
mine the arrangement pf the practical books, of the Register, the 
Old Natura Brevium, Fitzherbert's Natura Brevinm, the Xovae 
Narrationes. Even Hale, when in his Analysis he mapped out the 
field of English law, did not make it an important outline. 

The truth seems to be that the most natural classification of writs 
was quite di^erent. It would give us as its two main headings — 
(a) Fraedpe; (b) Si te fecerit secmum, 

(a) In one class we have writs beginning with Praecipe qmd 
reddat^faciat — permittaU The sheriff is to bid the defendant 
render (do, permit) something, and only if this command be in- 
effectual will the action proceed. To this class belong the writ of 
right and other proprietary real actions, also debt (g), detinue 
account, and covenant. 

(b) In the other class the writ supposes that there is already a 
completed wrong and a perfect cause of action in the king’s court. 
If the plaintiff finds pledges to prosecute, then the defendant must 
appear and answer. To this class belong the possessory assizes, 
trespass and all the forms developed out of trespass, viz., ease, 
assumpsit, trover - 

Much is made of this classification in a book which once was of 
good repute, a book to which Blackstone ow^ed much, Sir Henry 
Finch’s Discourse on Law (Ji), The historical basis seems this: the 
king’s own court takes cognizance of a cause either because the 
king’s lawful precept has been disobeyed, or because the king's 
peace has been broken. 

But in order to assure ourselves that the line beWeen breaches, 
of contractual obligation and other causes of action cannot have 
been regarded as an elementary outline of the law by our mediaeval 
lawyers, we have only to recall the history of assumpsit. We are 
obliged to say either that at some moment assumpsit ceased to be 
an action ex maleficio and became an action ex contractu, or (and 
this seems historically the better way of putting it) that it was an 
action founded not on contract, but on the tort done by breach of 
some contractual or other duty voluntarily assumed. It must have 
been difficult to hold that the forms of personal action could be 
aptly distributed between tort and contract, when in the Register 
actions founded on non-performance of an assumpsit occurred, not 


(g) The writ of debt in Glan- 
vill, lib. 10, cap. 2, is just the writ 
of xigfht with the variation that a 
certain sum of money due is substi- 
tuted for a certain quantity of 
land. There may be trial by battle 


in Debt; see lib. 10, cap. 5. 

(//) Editions in 1613, 1636^ 
1678, and 1759. In the last of 
these see pp. 257, 261, 284, 296. 
Blackstone notices this classifica- 
tion in Comment, vol. iii. p. 274. 
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-even under the title of Case (for there was no such title) hut under 
the title of Trespass mixed up with assaults and asportations, far 
^way from debt and covenant (i) . 

The same point may he illustrated by the difficulty which has 
heen felt in modern times of deciding whether detinue was ex 
contractu or ex delicto. Bracton, fixing our terminology for all 
time, had said (h) that there was no actio in rem for the recovery 
of movables because the judgment gave the defendant the option 
*of paying the value instead of delivering the chattel. The dilemma 
therefore of contract or tort was offered to claims to which, 
according to Roman notions, it was inapplicable. But whether 
detinue was founded on contract or founded on tort, was often 
•debated and never weE settled. During the last and the earlier 
part of the present century the fact that in detinue one might 
declare on a loss and finding (detinue sur trover) was taken to prove 
that there was not necessarily any contract between the parties (Z). 
Opinion was swayed to the other side by the close relation between 
detinue and debt (m), a relation so close as to be almost that of 
identify, especially when debt was brought, not in the dehet and 
detinetf but in the detinet only ( w). A middle opinion was offered 
l>y the learned Serjeant Maiming (o) that detinue sur bailment was 
ex contractu, and detinue ^ur trover was ex delicto; this would 
have allowed the question to turn on the choice notade by the plain- 
tiff’s pleader between two untraversable fictions. A decision of the 
‘Court of Appeal under the J udicature Acts {p) shows that the 
difficulty cannot occur in its old form. We are no longer, even if 
-once we were, compelled to say that all claims for deKvery of a 
chattel must be ex contractu or all must be ex delicto, though even 
"the theory that every such claim is either ex contractu or ex delicto 
has difficulties of its own, which might have been avoided were we 
free to say that such a claim may be kictio in rem. 


(C Registrum, fol. 109 writs 
for not cutting down trees and not 
• erecting a stone cross as promised, 
are followed immediately by a 
writ for entering a warren and 
carrying off goods by force and 
>arms. 

(X-) Fol. 102 5, 

(0 Kettle V. Bromsall (1738) 
Willes 118 5 Mills v. Graham 
(1804) 1 B. & P. N. R. 140, 8 
R-. R. 767; Gledstane v. Mewitt 
(1831) 1 Tyr. 445; Broadbent v. 
Ledicard (1839) 11 A. & E. 209, 
•52 R. R. 321; Clements v. Flight 


(1846) 16 M, & W. 42, 16 L. J. 
Ex. 11, 73 R. R. 421. 

(w) Walker v. Needham (1841) 
4 Sc. N. E. 222; 3 Man. & Gr. 
557; Banhy v. Lamb (1861) 11 
C. B. N. S. 423, 31 L.* J. C. P. 
17. 

(») And indeed a writ of debt 
in the detinet only, is neither 
more nor less than a mere writ 
of detinue.” Blackst. Comm. iii. 
156. 

(o) 3 Man. & Gr. 561, note. 
iv) Bryant v, Eerbert (1878) 
3 C. P. Div. 389, reversing S. C. 
ibid. 189, 47 L. J. C. P. 670. 
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Because of tiie wager of law assumpsit supplanted debt; so also 
for a long while the work of detinue was done by trover. That 
trover Was in form ex delicto seems not to have been doubted, still 
it often had to serve the purpose of a vindicatio. As ILord Mansfield 
said (g), ** Trover is in form a tort, but in substance an action to try 
property. ... An action of trover is not now ex malefido, though 
it is so in form; but it is founded on properly.” 

Bor these among other reasons the attempt to force the English 
forms into the Eoman scheme was not likely to prosper. Never- 
theless the theory that the personal actions can be grouped under 
contract and tort made way as the procedural differences between 
the various forms were, in one way and another, obliterated. 
Blackstone states the theory (r), but does not work it into detail; 
following the plan which he inherited from Hale, he treats debt, 
covenant, and assumpsit as remedies for injuries affecting property, 
injuries affecting choses in action («). In later books of practice 
the various forms are enumerated under the two headings; detinue 
appears sometimes on one side of the line, sometimes on the 
other (t). 

Apart from the statutes which will be mentioned presently, little 
of practical importance has really depended on the drawing of this 
line. The classification of the personal actions has been discussed 
by the Courts chiefly in three contexts, 

1. As to the joinder of actions. We find it said at a compara- 
tively early day that “ causes upon contract which are in the right 
and causes upon a tort cannot be joined” («). But the rules regu- 
lating this matter were complicated, and could not be reduced to 
this simple principle. In the main they turned upon those proce- 
dural differences which have been noticed above. Thus it was 
said that the actions to be joined must be such as have the same 
mesne process and the same general issue, also that an action in 
which, apart from statute (oj), the defendant was liable to fine, 
could not be joined in one in which he could only be amaroed. 
Assumpsit could not be joined with debt; on the other hand debt 


(g) Mamhlp v. Trott (1776) 1 
Cowp. 371, 373, 374. 

(r) “Personal actions are such 
whereby a man claims a debt, or 
personal duty, or damages in lieu 
thereof; and likewise whereby a 
man claims a satisfaction in dam- 
ages for some injury done to his 
person or property. The former 
are said to be founded on con- 
tracts, the latter upon torts or 


wrongs.” Comm. iii. 117. 
is) Ibid. 153. 

(0 Thus in Tidd’s Practice 
(chap, i.) detinue is treated as 
eie delicto; in Chitty^s Pleading 
(chap, ii.) it is class^ as ex con-- 
tractu, but hesitatingly. 

(«) Denison v, Eidphson (1682) 
1 Vent. 365, 366. 

(a?) 5 & 6 W. & M. c. 12, 
abolishing the Qu^atur. pro fine. 
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could be join^ -with detinue (^), This matter once very fertile of 
dispute has become altogether obsolete.. 

2, As to tlie survival of actions against and for personal repre- 
sentatives. Here again it may be doubted whether the line of 
practical importance has ever been that between contract and tort, 
though the latter has often been mentioned in this context. 

(a) If we look back far enough we find that it was only by slow 
degrees that the executor came to represent the testator in at all a 
general way ( 2 ) , It was, for instance, a rule that the executor 
could not be sued in debt if the testator could have waged his law^ 
At one time ^.nd before the development of assumpsit, this must 
have meant that the executor could hardly ever be sued for money 
due upon a simple contract. In Coke’s day it was stiU arguable 
that assumpsit would not lie against the executor (as), and not until 
the contrary had been decided was it possible to regard the executor 
as bearing in a general way the contractual liabilities of the testator. 
On the other hand it seems to have been quite as early established 
that the executor could be made to answer for some causes of action 
which were not breaches of contract, i.e., where the estate had been 
increased by the proceeds of the testator’s wrong-doing (&). But so* 
long as the forms of action existed they were here of importance. 
Thus the executor could not have been sued in trespass or trover 
though the facts of the case were such that he could have been sued 
in assumpsit for money had and received (c). Trespass, it may be* 
remembered, had but very gradually become a purely civil action; 
to start with it was at least in part a criminal proceeding: so late 
as 1694 the defendant was, in theory, liable to fine and imprison- 
ment (d) ; criminal proceedings founded on the testator’s misconduct 
could not he taken against the executor. 


(«^) The learning on this topic 
will be found in the notes to 
Cory ton v. Lithebye, 2 Wms. 
Saund. 117 d. See also the ob- 
servations of Bramwell L. I. in 
Bryant v. Merhert, 3 0. P. Div. 
389-391. 

( 2 ) See Braeton, fol. 407 b, 

(а) FincJion^s. Case (1611) 9 Co. 
Eep. 86 b.^ By this time the pro- 
vince within which wager of law 
was permitted had been so much 
^rrowed by judicial decision that 
it had become possible to regard 
as merely procedural the rule as 
to debt against executors stated 
above. 

(б) Sir Eenry Sherrington s 


Case (temp. Eliz.) Sav. 40. See 
remarks on this case and gene- 
rally on this piece of history by 
Bowen L. J. in Phillips v, Jlom^ 
fray, 24 Ch. Div. 439, 457, 62 L. J. 
Ch. 833. 

(o) llamhly v. Trott, 1 Gowper 
371 ; Phillips v. Eomfray, uhi ettp, 

(<0 Stat. 5 & 6 W. & M. c. 12. 
The penal character of the writ 
of trespass is well shown by the 
clause of the Statiitum Walliae 
introducing that writ into Wales. 
“ Justitiarius ... si invenerit 
reum culpabilem, castiget eum per 
prisonam vel per redemptionem 
vel per misericordiam, et per 
dampna laeso restituenda se:un- 
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(b) As regards the other question, what actions survire for an 
executor or administrator, we find it early said that at common, 
law actions in contract do survive while actions in tort do not (e) ; 
but already in lr330 a statute, which was very liberally construed, 
had given the executor some actions which undoubtedly were the 
outcome of tort (/} . On the other hand it has been held even of 
late years that (apart from all questions as to real estate) an action 
for breach of contract does not necessarily survive for or against the 
personal representative; the cause of action given by a breach of 
promise to marry is not as a general rule one for which representa- 
tives can sue or be sued (g). But the present state of the law as to 
the survival of actions is discussed above (Ji). 

3. Several discussions as to the line between contract and tort 
were occasioned by the rule that while joint contractors must be 
sued jointly the liability of joint tort-feasors is joint and several ( 2 ). 
The earliest authority draws the distinction between “ praecipe quod 
reddat ” and debt on the one hand, and “ trespass et huiusmodi ” on 
the other (k). But the antithesis of contract and tort crops up in 
the seventeenth century (Z). A decision (m) of Lord Mansfield in 
1770, that the objection to non-joinder of all joint contractors as 
defendants can only be taken by plea in abatement, deprived this 
matter of much of its importance. Still the question whether there 
has been breach of a joint contract, or a tort for which several are 
liable severally as well as jointly, is of course a question which may 
still arise and be difficult to answer (n). 

Lastly we come to the statutory adoption of the theory that every 
personal action must be founded either upon contract or upon tort. 
The first statute w'hich recognized this doctrine was seemingly the 
County Courts Act, 1846 ( 0 ). Here, in a section dealing with costs, 
the antithesis is “ founded on contract,” ” founded on tort.” The 
County Courts Act of 1850 (p) fell back on an enumeration of the 


dura qualiiatera ec quantitacera 
delicti^ ita quod castigatio ilia sifc 
aliis ii^ exemplum, ec timorein 
praebeat delinquendi.” 

(e) Le Mason v. Dixon (1627) 
W. Jones, 173. 

(/) Stat. 4 Edw. III. c. 7. De 
bonis asportatis in vita testatoris. 

(o') Chamberlain v. Williamson 
(1814) 2 M. & S. 408, 15 R. R. 
295; Finlay v. Chirney^ 20 Q. B. 
Biv. 494, 57 L. J. Q. B. 247. 

(A) P. 61. 

(i) See notes to Cabell v. 

P. — X. 


Vaughan^ 1 Wms. Saund. 291. 

(Jt) Br. Abr. Fiesponder^ 54. 

(/) Domn V. Sandford, 3 Salk. 
203; 1 Shower 101; Bich v. Fil- 
king ton, Carth. 171; Child v. 
Sands, Carth. 294; Bastard v. 
Dancoch, Carth. 361. 

(»i) JHce V. Shiite, 5 Burr. 2611. 
(? 2 ) As to the possibility of the 
same act or default answering both 
descriptions, see the last chapter 
of the text. 

id) 9 & 10 Viet, e. 95, s. 129. 

{p) 13 & 14 Viet. c. 61, s. 11. 

37 
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forms of action, placing covenant, debt, detinue, and assumpsit in 
one class, and trespass, trover, and case in another class. The 
Common Law Procedure Act, 1852 (g), assumes in its schedule of ■ 
forms that actions are either ** on contracts,” or for wrongs inde- 
pendent of contract”; but sect. 74 admits that ‘‘certain causes - 
of action may be considered to partake of the character both of 
breaches of contract and of wrongs ” ; some very needless litigation 
might have been saved had a similar admission been made in other 
statutes. 

By the County Courts Act of 1856 (r), costs in a certain event} 
were made to de;^nd upon the question whether the action was 
“ an action of contract.” By the Common Law Procedure Act of 
1860 (s), costs in a certain event were made to depend on the 
question whether the action was “for an alleged wrong.” 

. A section of the County Courts Act, 1867 (^), drew a distinction 
as to costs between acidons “founded on contract,” and actions 
“ founded on tort.” 

Lastly the Counly Courts. Act of 1888 in several of its sections: 
draws a distinction between “ an action of contract ” and “ an 
action of tort” (it), wMle elsewhere (cc) it contrasts an action 
“ founded on contract ” with one “ founded on tort.” 

The practical upshot, if any, of these antiquarian remarks is that 
the courts of the present day are very free to consider the classifica- 
tion of causes of action without paying much regard to an attempt 
to classify the now obsolete forms of action, an attempt which was 
never very important or very snooessful; an attempt which, as we 
may now think, was foredoomed to failure. 

(q) 15 & 16 Viet. c. 76. (w) 51 & 52 Viet. c. 43, ss. 62, 

(r) 19 & 20 Viet. c. 108, s. 30. 65, 66. 

(«) 23 & 24 Viet, o, 126, s. 34. (sr) 51 & 52 Viet. c. 43, s. 116. 

It) 30 & 31 Viet. c. 142, s. 5. 
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I. a?RADE DISPUTES ACT, 1906. 

(6 Edw. 7, c. 47.) 

An Act to provide for the regulation of Trades Unions and Trade 
Disputes, [21st December, 1906.] 

Be it enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: — 

Amendzment of Law of Conspieacy in the Case of Trade 
Disputes. 

1 . The following paragraph shall be added as a new paragraph 
after the first paragraph of section three of the Conspiracy and 
Protection of Property Act, 1875 (38 & 39 Viet. c. 86): — 

“An act done in. pursuance of an agreement or combination by 
two or more persons shall, if done in contemplation or furtherance 
of a trade dispute, not be actionable unless the act, if done without 
any such agreement or combination, would be actionable.” 

Peaceful Picketing. 

2 . — (1.) It shall be lawful for one or more persons, acting on 
their own behalf or on behalf of a trade union or of an individual 
employer or firm in contemplation or furtherance of a trade dispute, 
to attend at or near a house or place where a person resides or 
works or carries on business or happens to be, if they so attend 
merely for the purpose of peacefully obtaining or communicating 
information, or of peacefully persuading any person to work or 
abstain from working. 

(2.) Section seven of the Conspiracy and Protection of Property 
Act, 1875, is hereby repealed from “ attending at or near ” to the 
end of the section. 


37 ( 3 ) 
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Ebmoval of Liability foe Interfeeikg with another 
Person’s Business, &c. 

3. An act done by a person in contemplation or furtherance of a 
trade dispute (a) shall not be actionable on the ground only that it 
induces some other person to break a contract of employment or 
that it is an interference with the trade, business, or employment 
of some other person, or with the right of some other person to 
dispose of his capital or his labour as he wills. 

Prohibition of Actions op Tort against Trade Unions. 

4. ^(1.) An action against a trade union, whether of workmen 
or masters, or against any members or oiEcials thereof on behalf of 
themselves and all other members of the trade union in respect of 
any tortious act alleged to have been committed by or on behalf of. 
the trade union, shall not be entertained by any court. 

(2.) Nothing in this section shall affect the liabiliiy of the- 
trustees of a trade union to be sued in the events provided for by 
the Trades Union Act, 1871 (34 & 35 Viet. c. 31), section nine,, 
except in respect of jany tortious act committed by or on behalf 
of the union in contemplation or in furtherance of a trade dispute. 

Short Title and Construction. 

6.— (1.) This Act may be cited as the Trade Disputes Act, 1906,. 
and the Trade Union Acts, 1871 and 1876, and this Act may be 
cited together as the Trade Union Acts, 1871 to 1906. 

(2.) In this Act the expression “trade union” has the same- 
meaning as in the Trade Union. Acts, 1871 and 1876, and shall 
include any combination as therein defined, notwithstanding that 
such combination may be the branch of a trade union. 

(3.) In this Act and in the Conspiracy and Protection of Property 
Act, 1875, the expression trade dispute” means any dispute- 
between employers and workmen, or between workmen and work- 
men, which is connected with the employment or non-employment 
or the terms of the employment, or with the conditions of labour, 
of any person, and tihe expression “ workmen ” means all persons 
employed in trade or industry, whether or not in the employment 
of the employer with whom a trade dispute arises; and, in section 
three of the last-mentioned Act, the words “between employers, 
and workmen ” shall be repealed. 


(«) Conway v. Wade [1909] A. C. 506, 78 L. J. K. B. 1025. 
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n. EMPLOYEES’ LIABILITY ACT, 1880. 

(43 & 44 Tict. c. 42.) 

An Act to extend and regulate the Liahility of Employers to make 
Compensation for Personal Injuries suffered hy Workmen 
in their service, . [7th September, I 88 O .3 

JBe it enacted by the Queen s most Excellent ^Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: — 

Amendment op Law. 

1 . Where after the commenc^ement of this Act personal injury is 
caused to a workman, 

(1.) By reason of any defect (a) in the condition of the ways (6), 
works (c), machinery, or plant (c?) coimected with or used 
in the business of the employer (e); or 

(a) This must be a defect show- to sufficiency of evidence on this 

ing some negligence of the em- * point, Paley v. Garnett (1885)^ 16 
pioyer: Walsh v. Whiteley (1888) Q. B. D. 52. A dangerous or im- 

21 *Q. B. Div. 371, 57 L. J. Q. B. proper colioeadon of things not 

586. ‘ Defect ’ means the ab- defective in themselves may be a 

sence of fitness to secure safety in defect: Wehlin v. Ballard (1886) 

the operation for which the maclii- 17 Q. B. D. 122, 55 L. J. Q. B. 

nery is used”: per Kennedy, J., 395; but see Thomas v. Quarter- 

Stanton v. Semtton (1893) 62 L. J. maine, 18 Q. B. Div. 685; and qu, 

Q. B. at p. 408. whether Weblin v. Ballard be 

(5) An object left sticking out right, per Bowen L. J„ at p. 699. 

over a way is not a defect in the (c) Leaving a wall which is 
condition of the 'way: UcGiffin w. under repair insecure for want of 

Palmers Shipbuilding Co, (1882) proper shoring up may be a defect 

10 Q. B. D. 5, 52 L. J. Q. B. 25. in the condition of works within 

fjefect in condition ” includes un- this sub-section: Brannigan v. 

fitness for safe use, whether from Mobimon [1892] 1 Q. B. 344, 61 

original fault of structure or want L. J. Q. B. 202. 

of repair: Ileske v. SamueUon ((f) Plant ” may include horses, 

(1883) 12 Q. B. D. 30, 53 L. J. and vice in a horse* is a “defect”: 

Q. B. 45; or insufficiency of any Yarmouth v. Prance (1887) 19 Q. 

part of the plant for the particular B. Div. 647, 57 L. J. Q. B. 7. As 

purpose it is being used for: to an employer's right to recover 

Cripps v. Judge (1884) 13 Q. B. over from a person who has sup- 

Div. 583, 53 L. J. Q. B. 517 ; but plied defective plant see Moxrhrmj 

not mere negligent user: Willetts v. YLerryiceather [1895J 2 Q. B. 

V. Watt [1892] 2 Q, B, 92, 61 640, 65 L. J. Q. B, 50, C. A. 

L., J. Q. B. 540, C. A. Any (a) The words of this section do 

space which workmen have to pa^ not apply to ways, works, &c. 

over may be a “way”: ih. As which are in course of construe- 
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(2.) By reason of the negligence of any person in the service of 
the employer who has any superintendence entrusted to 
him (/) whilst in the exercise of such superintendence (p) ; 
or 

(3.) By reason of the negligence of any person in the service of 
the employer to whose orders or directions the workman 
at the time of the injury was bound to conform^^), and 
did conform, where such injury resulted from his having 
so conformed (i) ; or 

(4.) By reason of the act or omission of any person in the service 
of the employer done or made in obedience to the rules or 
byelaws of the employer, or in obedience to particular 
instructions given by any person delegated with the 
authority of the employer in that behalf; or 
, (6.) By reason of the negligence of any person in the service of 
the employer who has the charge or control (A?) of any 
signal, points, locomotive engine, or train upon a rail- 
way Q), 

the workman, or in case the injury results in death, the legal per- 
sonal representatives of the workman, and any persons entitled in 
case of death (w), shall have the same right of compensation and 


tion, and not yet sufSciently com- 
plete to be used in the business: 
JSowe V. Fhich (1886) 17 Q. B. 
D. 187. They do apply to ‘‘an 
arrangement ot* maebinery and 
tackle which, although reasonably 
sale for those engaged in working 
it, is nevertheless dangerous to 
workmen employed in another de- 
partment of the business Smith 
V. JBaher [1891] A. C, 325, 354, 60 
L- J. Q. B, 683, per Lord Watson. 
It is not material whether the 
plant or tackle in use is or is not 
the employer’s property: Biddle v. 
BLaH [1907] 1 K, B. 649, 76 L. I. 
K. B. 418, C. A. 

(/) See Interpretation clause, 
sect. 8. 

(g') Osborne v. Jackson (1883) 
11 Q, B. D. 619, 

iji) Snowden v, Baynes (1890> 
25 Q. B. Div. 193, 59 L. J. Q. B'. 
326. 

(i) Orders or directions within 
the meaning of this snb-section 
need not be express or specific: 

- MUlward v. Midland B. Co. (1884) 


14 Q. B. D. 68, 54 L. J. Q. B. 
202. The order need not have been 
negligent in itself, nor the sole or 
immediate cause of the injury: 
Wild V. Way good [1892] 1 Q. B. 
783, 61 L. J. a. B. 391, C. A. 

ih) The “ charge or control '' 
need not be complete or exclusive: 
McCord V. Cammell [1896] A. C. 
57, 65 L, J. Q. B. 202. The duty 
of oiling and cleaning points is not 
“charge or control Gibbs v, G. 
W. B. Co. (1883-4) 11 Q. B. D. 
22, 12 Q. B. Div. 208, 53 L. J. Q. 
B. 543. Any one having authority 
to set a line' of carriages or trucks 
in motion, by whatever means, is 
in charge or control of a train: 
Cox V. G. W. B. Co. (1882) 9 
Q. B. D. 106. 

(Q “Railway” has its natural 
sense, and is not confined to rail- 
ways made or used by railway 
companies: Doughty v. Firbwnh 
(1883) 10 Q, B. D. 358, 52 L. J. 
Q. B. 480. 

{m) xV workman can bind him- 
self by contract with his employer 
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remedies against the employer as if the workman had not been a 
workman of nor in the service of the employer, nor engaged in his 
work (n). 


Exceptiois-s to A^rENDJiEyT of Law. 

2 . A workman shall not be entitled under this Act to any right 
of compensation or remedy against the employer in any of the 
'following cases; that is to say, 

(1.) Under sub-section one of section one, unless the defect 
therein mentioned arose from, or had not been discovered 
or remedied owing to the negligence of the employer, or 
of some person in the service of the employer, and entrusted 
by him with the duly of seeing that the w'ays, works, 
machinery, or plant were in proper condition (o). 

(2.) Under sub-section four of section one, unless the injury 
resulted from some impropriety or defect in the rules, 
byelaws, or instructions therein mentioned; provided that 
where a rule or byelaw has been approved or has been 
accepted as a proper rule or byelaw by one of Her 
Majesty’s Principal Secretaries of State, or by the Board 
of Ti’ade or any other department of the Government, 
under or by virtue of any Act of Parliament, it shall not 


not to claim compensation under 
the Act, and such contract is a bar 
to any claim under Lord Camp- 
belFs Act: Griffiths v. Dudle}f 
(1882) 9 Q. B. D. 357, 51 L. J. 
Q. B. 543. If made for a distinct 
and substantial consideration, it 
may be for an infant worker’s 
benefit so as to be binding on him: 
Clements v. Z. N. W, Co, 
[1894] 2 Q. B. 482, 63 L. J. Q. B. 
837, C. A. 

(n) This evidently means only 
that the defence of “ common em- 
ployment ” shall not be available 
for the master; not that the facts 
and circumstances of the work- 
man’s employment are not to be 
considered, elg., if there is a ques- 
tionof contributory negligence . Nor 
does it exclude the defence that 
the workman in fact know and ac- 
cepted the specific risk: Thomas v, 
Qtcarterniaine (1837) 18 Q. B. Div. 
685, 66 L. J. Q. B. 340; but such 
defence is not admissible where the 


risk was created by breach of a 
statutory duty: Baddeley v. Earl 
GranvUle (1887) 19 Q. B. D. 423, 
56 L. J. Q. B. 501; and a work- 
man’s continuing to work with 
defective plant after he has com- 
plained of the defect to the em- 
ployer or foreman, who has re- 
ins^ or neglected to amend it, is 
not conclusive to show voluntary 
acceptance of the risk: Yarmouth 
v. France (1887) 19 Q. B. Div. 
647, 67 L. J. Q. B. 7; Smith v. 
Baher [1891] A. C. 325, 60 L. J. 
Q.B. 683, see pp. 166—168, above. 
A special clause in a contract 
excluding the emploj’^er’s liability 
under some particular head of this 
section does not exclude the general 
rule of common employment in a 
case where it is otherwise appli- 
cable: Burr V, Theatre 
Drury Lane [19071 1 K. B. 544, 
76 L. J. K. B. 459, "C. A, 

(o) See Kiddle v. Lovett (1885) 
16 Q.B.D.605.610. 
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be deemed for tbe purposes of this Act to be an improper 
or defective rule or byelaw. 

(3.) In any ease where the workiiian knew of the defect or 
negligence which caused his injury, and failed within a 
reasonable time to give, or cause to be given, information 
thereof to the employer or some person superior to himself 
in the service of the employer, unless he was aware that 
the employer or such superior already knew of the said 
defect or negligence (p) . 

LI3IIT op Suil RECOVERABLE AS COIIPENSAXION. 

8 . The amount of compensation recoverable under this Act shall 
not exceed such sum as may be found to be equivalent to the 
estimated earnings iq), during the three years preceding the injury, 
of a person in the same grade employed during those years in the 
like employment and in. the district in which the workman is 
employed at the time of the injury. 

Limit of Time for Eecovery op Compensation. 

4 . An action for the recovery under this Act of compensation for 
an injury shall not be maintainable unless notice (;•) that injury 
has been sustained is given within six weeks, and the action is 
<KMiimenced within six months from the occurrence of the accident 
causing the injury, or, in case of death, ‘within twelve months from 
the time of death: Provided always, that in case of death, the want 
of such notice shall be no bar to the maintenance of such action if 
the judge shall be of opinion that there was reasonable excuse for 
such want of notice. 


Money payable under Penalty to be Deducted from 
Compensation under Act. 

5. There shall be deducted from any compensation awarded to 
any workman, or representatives of a workman, or persons claiming 


(p) This sub-section creates a 
new and special statutory defence, 
see Weblin v. Ballard (1886) 17 
Q. B. D. 122, 125, 55 L, J. Q. B. 
395. It does not enlarge by im- 
plication the right of action under 
sect. 1: Thomas v. Qitartermaine, 
note (»), last page. 

(5') yoel V. Redrnfh Foundry 
Co. [1896] 1 Q. B. 453, 65 L. J. 
Q. B. 330. 

(r) This notice must be in 
writing: Moyle v. Jenkins (1881) 


S Q. B. D. 116, 51 L. J. Q. B. 
112, and must contain in writing 
all the particulars required by 
sect. 7 : Keen v. Millvjall Bock Co. 
(1882) 8 Q. B. Div. 482, 51 L. J. 
Q. B. 277. Where the work was 
done in the execution of any public 
duty or authority, qu. whether 
the requirement of notice is not 
abolished by the Public Authorities 
Protection Act, 1893, s. 2, sub- 
s. (c). 
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by, under, or through a vrorkman in respect of any cause of action 
ai-ising under this Act, any penalty or part of a penalty which may 
have been paid in pursuance of any other Act of Parliament to such 
workman, representatives, or persons in respect of the same cause 
of action; and where an action has been brought under this Act 
by any workman, or the representatives of any workman, or any 
persons claiming by, under, or through such “workman for compen- 
sation in respect of any cause of action arising under this Act, and 
payment has not previously been made of any penalty or part of a 
penalty under any other Act of Parliament in respect of the same 
cause of action, such workman, representatives, or person shall not 
be entitled thereafter to receive any penalty or part of a penalty 
under any other Act of Parliament in respect of the same cause 
of action. 


Trial of Actions. 

6 , — (1,) Every action for recovery of compensation under this 
Act shall be brought in a county court (s), but may, upon the appli- 
cation of either plaintiff or defendant, be removed into a superior 
court in like manner and upon the same conditions as an action 
commenced in a county court may by law be removed (t). 

(2.) Upon the trial of any such action in a county court before 
the judge without a jury one or more assessors may be appointed 
for the purpose of ascertaining the amount of compensation. 

(3.) Eor the purpose of regulating the conditions and mode of 
appointment and remuneration of such assessors, and all matters 
of procedure relating to their duties, and also for the purpose of 
cosnsolidating any actions under this Act in a county court, and 
otherwise preventing multiplicity of such actions, rules and regula- 
tions may be made, varied, and repealed from time to time in the 
same manner as rules and regulations for regulating the practice 
and procedure in other actions in county courts. 

County court ” shall, with respect to Scotland, mean the 
“ Sheriff’s Court,” and shall, with respect to Ireland, mean . the 
“ Civil Bill Court.” 

In Scotland any action under this Act may be removed to the 


(s') Want of notice under s. 3 is 
a statutory defence which must be 

g leaded according to the County 
curt Rules: Conroij v. PeacoeJc 
[18971 2 Q. B. 6, 66 L. J. Q. B. 
425. 

(t) Proceedings in the county 
court cannot be stayed under 
sect. 39 of the County Courts Act, 


1856. That section applies only 
to actions which might nave been 
brought in the Superior Court: 
Beg. V. Judge of Citg o/ London 
Court (1885) 14 Q. B. Biv. 905, 
54 L. J. Q. B. 330. As to grounds 
for removal, see Munday v, 'L'hames 
Ironworks Co. (1882) 10 Q. B. D, 
59, 52 L. J. Q. B. 119. 



586 


APPENDIX B. 


Court of Session at the instance of either pariy, in the manner 
{provided by, and subject to the conditions prescribed by, section 
nme of the Sherife Courts (Scotland) Act, 1877 (40 & 41 Victi 
c. 50) . 

In Scotland the sheri^ may conjoin actions arising out of the 
same occurrence or cause of action, though at the instance of 
■ dijKerent parties and in respect of different injuries. 


* Mode op serving Hoticb op Injuby. 

7. Notice in .respect of an injury under this Act shall give the 
name and address of the person injured, and shall state in ordinary 
language the cause of the injury (u) and the date at which it was 
sustained, and shall be served on the employer or, if there is more 
than one employer, upon one of such employers. 

The notice may be served by delivering the same to or at the 
residence or place of business of the person on whom it is to be 
served. 

The notice may also be served by post by a registered letter 
addressed to the person on whom it is to be served at his last 
known place of residence or place of business; and, if served by 
post, shall be deemed to have been served at the time when a letter 
containing the same would be delivered in the ordinary course of 
post; and, in proving the service of such notice, it shall be sufficient 
to prove that the notice was properly addressed and registered. 

Where the employer is a body of persons corporate or unindor- 
porate the notice shall be served by delivering the same at or by 
sending it by post in a registered letter addressed to the oj0Sce, or, 
if there be more than one office, any one of the offices of such body. 

A notice under this section shall not be deemed invalid by reason 
of any defect or inaccuracy (aj) therein, unless the judge who tries 
the action arising from the injury mentioned in the notice shall be 
of opinion that the defendant in the action is prejudiced in his 
defence by such defect or inaccuracy, and that the defect or in- 
accuracy was for the purpose of misleading. 


DEPiiiriTioisrs. 

8. Por the purposes of this Act, unless the context otherwise 
requires,-- 

The expression ‘’’person who has superintendence entrusted to 


(«) It need not state the cause of 
notion with legal accuracy: ClarJc^ 
^{yii V. Mmgrave (1882) 9 Q. B. D. 
386, 51 L. J.Q.B. 52S; ep. Ston^ 
V. Eyde (1882) 9 Q. -B. B. 76, 51 


L. J. Q. B. 452. 

(x) Stoiw V. Eyde (1882) “9 
Q. B. D. 76, 61 L. J. Q. B. 452; 
Carter v. Erysd^de. 12 Q, B. D. 

91. 
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Mm” means a person ^rhose sole or principal duty is tLat of 
superintendence, and who is not ordinarily engaged in manual 
labour (y) : 

The expression “ employer ” includes a body of persons coiporat-e 
or unincorporate: 

The expression “workman” means a railway servant and any 
person to whom the Employers and Workmen Act, 1875 (38 & 
39 Viet. 0 . 90), applies (»). 


(y) Shaffers v. General Steam 
Navigation Co. (1883) 10 Q. B. B. 
356, 52 L. J. Q. B. 260; cp. and 
dist. Oshorm v. Jackson (1883) 11 
Q. B. D. 619; ICellard v. Nooke 
a888) 21 Q. B. Div. 367, 57 L. J. 
Q. B. 599. The difference between 
a foreman who sometimes lends a 
hand and a workman who some- 
times gives directions is in itself, 
of course, a matter of fact. 

(ji) “Any person [not being a 
domestic or menial servant] who, 
being a labourer, servant in hus- 
ban&y, journeyman, artificer, 
handicraftsman, miner, or other- 
wise engaged in manual labour, 
whether under the age of twenty- 
one years or above that age, has 
entered into or works under a 
contract with an employer [see 
Fitzpatrick v. Evans Co. [1902] 
1 K. B. 505, 71 L. J. K. H. 302, 
0. A.], whether the contract be 
made before or after the passing of 
this Act, be express or implied, oral 
or in writing, and be a contract 
of service or a contract personally 
to execute any work or labour”: 
38 & 39 Vict.^^c. 90, s. 10. This 
definition does not include an omni- 
bus conductor: Morgan v. London 
General Omnibus Co. (1884) 13 
Q. B. Div. 832, 53 L. J. Q. B. 
362. Nor the driver of a tram- 
car: Cook V. N. Metrop. Tram" 
wags Co. (1887) 18 Q. B. D. 6^33, 
56 L. J. Q- B. 309 (but it does 
include a motor omnibus driver 
who is required to do road re- 
pairs: Smith V. Associated Omnibus 
Co. [1907] 1 K. B. 916, 76 L. J. 


K. B. 574). Nor a grocer’s assis- 
tant in a shop, though he makes up 
and carries parcels in the course of 
his employment: Bound v. LaW" 
renoe [1891] 1 Q. B. 226, 61 L. J. 
M. C. 21, C. A. (on the Employers 
and Workmen Act). Nor a pot- 
man in a public-house, whose 
duties are substantially of a 
menial or domestic nature:- 
Fearce v. Lansdowne (1892) 62 
I/. J. Q. B. 441. It does include 
a driver of carts, &c., who also 
has to load and unload the goods 
carried: Yarmouth v. France 

^1887)^19 Q. B. Div. 647, 57 L. J. 

The Act of 1875 did not apply 
to seamen or apprentices to the sea 
service, sect. 13. By 43 & 44 Viet, 
c. 16, s. 11, it was extended to 
them, but not so as to affect the 
definition of “ workman ” in other 
Acts by reference to the persons 
to whom the Act of 1875 applies. 
Seamen, therefore, are not within 
the Employers’ Liability Act. A 
man employed on a sailing vessel 
in navigable -waters such as the 
estuary of the Thames may be a 
seaman without literally going to 
sea: Corbett v. Fearce [1904] 2 

K. B. 422, 73 L. J. K. B. 885. 
But the word “ seaman ” is not to 
be construed by reference to the 
Merchant Shipping Act so as 
to include, for example, a rigger 
casually employed about moving 
a ship in dock: Macbeth Co. v. 
ChisXett [1910] A. C. 220, 79 

L, J. K. B. 376. 
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COIMMENCEMENT OF AOT. 

9, This Act shall not come into operation until the first day of 
.January, one thousand eight hundred and eighty-one, which date 
is in this Act referred to as the commencement of this Act. 

Short Title. 

10. This Act may be cited as the Employers* Liabiliiy Act, 1880, 

and shall continue in force till the thirty-first day of December, one 
thousand eight hundred and eighty-seven, and to the end of the 
then next session of Parliament, and no longer, unless Parliament 
shall otherwise determine, and all actions commenced under this 
Act before that period shall be continued as if the said Act had not 
expired. » 

[The Act has been continued from time to time since 1887. 
Many proposals for amendment of it have been made, but none 
has become law. The Workmen's Compensation Act, 1897, did 
not repeal or amend this Act, but in practice almost superseded its 
operation as regards the employments to which the later Act 
-applied. Decisions upon the Act of 1880 have become infrequent; 
there have been very few since the extension of the Workmen’s 
Compensation Act in 1906.] 
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STATUTES OF LIMITATION. 


An Acte for lymytacion of Accions, and for avoyding of Suits in 
Lawe. 

(21 James I. c. 16.) 

S. 3. And be it further enacted, that all aecions of trespas quay^e 
clausum fregit, all accions of trespas, detinue, accion sur trover 
and replevin for taking away of goods and cattell, all accions of 
accompt and uppon the case, other than such accompts as concerne 
the trade of merchandize betweene marchant and marchant, their 
factors or servants, all accions of debt grounded upon any lending 
or contract without specialtie, all accions for arrerages of rents, and 
all accions of assault menace battery wounding and imprisonment, 
or any of them which shalbe sued or brought at any tyme after the 
end of this present session of parliament shalbe commenced and 
sued withid the tyme and lymytacion hereafter expressed, and not 
after (that is to saie) the said accions upon the case (other than for 
slander), and the said accions for accompt, and the said accions for 
trespas debt detinue and replevin for goods or cattell, and the said 
accion of trespas, qioare clausum fregit, within three yeares next 
after the end of this present session of parliament, or within sixe 
yeares next after the cause of such accion or suite, and not after ; 
and the said accions of trespas of assault battery wounding 
imprisonment, or any of them, within one yeare next after the end 
of this present session of parliament, or within foure yeares next 
after the cause of such accions or suite, and not after; and the said 
accions uppon the case for words, within one yeare after the end 
of this present session of parliament, or within two yeares next 
after the words spoken, and not after. ... 

S. Provided neverthelesse, and be it further enacted, that if 
any person or persons that is or shalbe intituled to any such accion 
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-of trespas deiiini© accion sur trover replevin acoions of acoompts 
accions of debt, aecions of .trespas for assault menace battery 
nvonnding or imprisonment, acoions uppon the case for words, bee 
or ^albe at the tyme of any such cause of accion given or Earned, 
fallen or come within the age of twentie-one yeares, feme ooverfe 
non composs mentis, imprisoned or beyond the seas, that then 
euch person or persons shalbe at libertie to bring the same aocions, 
soe as they take the same within such times as are before lymitted, 
after their coming to or being of full age, discovert, of sane memory, 
at large and retorned from beyond tbe seas, as other persons having 
no such impediment should have done. 


An Act for the Amendment of the Law amd the better Advance-- 
ment of Justice. ^ 

(4 & 5 Akne, c. 3) («). 

S. 19, And be it further enmiedfhy the authority aforesaid, that 
if any person or persons against whom there is or shall be any such 
cause of suit or action for seamen^s wages, or against whom there 
shall be any cause or action of trespass, detinue, action sur trover 
or replevin for taking away goods or cattle, or of action of account, 
or upon the case, or of debt grounded upon any lending or contract, 
without speciality of debt for arrearages of rent, or assault, menace, 
battery, wounding and imprisonment, or any of them, be or shall 
be at the time of any such cause of suit or action, given or accrued, 
fallen or come beyond the seas, that then such person or persons, 
who is or shall he entitled to any such suit or action, shall be at 
liberty to bring the said actions against such person or persons 
after their return from beyond the seas (so as they take the same 
after their return from beyond the seas), within such times as are 
re^ectively limited for the briaging of the said actions before by 
this Act, and by the said other Act made in the one and twentieth 
year of the reign of King James the First. 

(a) So in the Statutes of the Eealm and Eevised Statutes; c. IS 
in other editions. 
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An Act to amend the Laws of England and Ireland afecting Trade 
and Commerce, 

(Meecaktile Law Ameijement Act, 1856, 19 & 20 Vict. 
c. 97, s. 12.) 

No part of the United Kingdom of Great Britain and Ireland, 
nor the Islands of Man, Guernsey, Jersey, Alderney, and Sark, nor 
any islands adjacent to any of them, being part of the dominions 
of Her Majesty, shall be deemed to be beyond seas within the 
meaning of the Act for the fourth and fifth years of the reign of 
Queen Anne, chapter sixteen (&), or of this Act. 

(5) This is chap. 3 in the Statutes of the Eealm. 
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CONTEIBUTOET ]^?EGLIaE^'CE IN EOMAN LAW. 


Contributory negligence, and the allied topics considered in the 
text, did not escape the Eoman lawyers, but they are treated only 
.in an incidental manner and no complete theory is worked out. 
The passages bearing on the point in the Digest “Ad legem 
Aquiliam” (ix. 2) are the following:— 

L. 9 § 4 (Ulpian) . Sed a per lusum iaculanfibus servus fuerit 
oecisus, Aquiliae locus est: sei si cum alii in campo iacularentur 
servus per eum locum transierit, Aquilia cessat, quia non debuit per 
campum iacuiatorium iter intempestive facere. Qui tamen data 
opera in eum iaculatus est, utique Aquilia tenebitur. 

It is not clear whether the words “ data opera ** are intended to ’ 
cover the case of reckless persistence in the javelin-throwing after 
the danger to the slave who has put himself in the way is manifest. 
There can be no doubt however that Ulpian would have considered 
such conduct equivalent to dolus. With this explanation, the result 
coincides with the English rule. 

L. 11, pr. (Ulpian). Item Mela scribit, si, cum pila quidam 
luderent vehementius quis pila percussa in tonsoris manus earn 
deiecerit et sic servi quern tonsor habebat [a?, radebat] gula sit 
praecisa adiecto cultello; in quocumque eorum culpa sit, eum lege 
Aquilia teneri. Proculus in tonsore esse culpam: et sane si ibi 
tondebat ubi ex consuetudine ludebatur vel ubi transitus frequens 
erat, est quod ei imputetur; quamvis nec iilud male dicatur, si in 
loco periculoso sellam habenti tonsori se quis commiserit, ipsum 
de S6 queri debere, 

Mela seems to have thought it a question of fact, to be determined 
by closer examination of the circumstances, whether the barber, or 
the player, or both, were in oul'pa. Probably the question he mainly 
considered was the proper form of action. Proculus held the barber 
only to be liable. Ulpian agrees that there is negligence in his 
shaving a customer in a place exposed to the accident of a stray 
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ball, if the evidence shows that he did so with notice of the danger; 
but he adds that the customer, if he in turn chose to come and be 
shaved in a dangerous place, has only his own want of care to thank 
for his hurt. To attain this result it is assumed that the danger 
is equally obvious to the barber and the customer; it is likewise 
expressly assumed, as a condition of imputing culpa to either of 
them, that the game is carried on in an accustomed and convenient 
place. Given those facts, English law would arrive at the same 
result in a slightly different form. The players would not be bound 
to anticipate the rashness of the barber, and the barber, though 
bound to provide reasonable accommodation for his customers, 
would not be bound to warn them against an external source of 
risk as obvious to them as to himself. It >would therefore probably 
be held that there was no evidence of negligence at all as against 
either the players or the barber. If the game, on the other hand, 
were not being carried on in a lawful and convenient place, not 
only the player who struck the ball would be liable, but probably 
all concerned in the game, Bracton, fo. 136&, writing of criminal 
liability for homicide, and probably having this passage before him, 
gives a similar example among cases of misadventure. For the 
unmeaning “consortis” which stands in the printed text we 
should read “ tonsoris,” which is indeed given in two good MSS. 
in the library of Lincoln’s Inn. 

L. 28 (Paulus). Pr. (A man who makes pitfalls in a highway is 
liable under the lex Aquilia for consequent damage; otherwise if 
in an accustomed place.) § 1. Haec tamen actio ex causa danda est, 
idest si neque denuntiatum est neque scierit aut providere potuerit: 
et multa huiusmodi deprehenduntur, quibus summovetur petitor, 
si evitare periculum poterat. 

This comes very near the language of our own authorities. 

L. 31 (Paulus). Si putator ex arbore ramum cum deiceret vel 
machinarius hominem praetereuntem occidit, ita tenetur si is in 
publicum decidat nec iUe proclamavit, ut casus eius evitari possit. 
Sed Mucius etiam dixit, si in private idem aceidisset, posse de culpa 
agi: culpam autem esse, quod cum a diligente provider! poterit (a) 
non esset provisum, aut turn denuntiatum esset cum periculum 
evitari non possit. 

Cp. Biackst. Comm, iv, 192, supra, p. 460. Here a person who 
is hurt in spite of the warning is not necessarily negligent; as if 

(a) Sio MS. Flor., which Lalinity would require potumet. 
Mommsen’s text reproduces, but it "Possit” ad fin, should obviously 
is not Latin. Fotitent is probably be “ posset,” and is so corrected in 
the true reading, though Augustan other edd. 

P. — T. 


38 
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for example lie is deaf and cannot hear the -warning; but this is 
immaterial; for the ground of the other not being liable is that he 
has fulfilled the duly of a prudent man. 

The words “vel maehinarius” spoil the sentence; they are too 
much or too little. One would expect “ vel machinarius ex aedibus 
lapidem,” or the like. The passage as it stands can hardly be as 
Paulus wrote it (though it is likely enough to be as tCribonian 
edited it), and it seems more probable that “vel machinarius” is 
an interpolation than that other words have been omitted. 

Elsewhere Paulus says. Sent. Bee. I. 15 § 3: Ei qui irritatu suo 
feram bestiam vel quameunque aliam quadrupedem in se prori- 
taverit, itaque damnum ceperit [so Huschke: vulg, “ eaque damnum 
dederit,” which does not seem necessarily wrong], neque in eius 
dominum neque in custodem actio datur. 

This is a case, according to English terminology, not of contribu- 
tory negligence, but of no evidence of negligence in the defendant, 
the plaintiffs damage being due wholly to his own act. 



( 595 ) 


DRAFT OF A 

CIVIL WRONGS BILL. 

Prepared for the Governmext of India. 


PEEFATOEY NOTE. 


Towards the end of 1882 I was instructed by the Govern- 
ment of India to prepare a draft Bill to codify the law of 
Civil Wrongs, or so much of it as might appear to be of 
general practical importance in British India. The draft 
was constructed pari passu with the writing of the present 
book, or very nearly so, and it was provisionally completed 
in 1886; it is published in this place with the consent of 
the Secretary of State for India. The text is given as it 
then stood, but the notes which accompanied it are consider- 
a,bly abridged. 1 have inserted in square brackets a fewt 
additional references and remarks, chiefly made necessary, 
by important decisions given since the draft was completed. 
Sir .Henry Alaine thought many years ago that the matter 
WRS urgent (a): but, as I understand, a considerable majority 


(a) Hinute of 17 July, 1S79, on 
Indian Codification, in 
•by Sir H. S. Maine,’’ Calcutta, 
1890, p. 224: “Civil wrongs are 
suffered every day in India, and 
though men’s ide^ on the quan- 
tity of injury they have received 
may be vague, they are quite suffi- 
ciently conscious of being wronged 
.somehow to invite the jurisdiction 
of courts of justice. The result is 
that, the legislature does not 
legiiate, the courts of justice will 

38 


have to legislate ; for, indeed, legis- 
lation is a process which per- 
petually goes on through some 
organ or another wherever there 
is a civilized government, and 
which cannot be stopped. But 
legislation by Indian judges has 
all the drawbacks of judicial legis- 
lation elsewhere, and a great many 
more. As in other countries, it is 
legislation by a legislature which, 
from the nature of the case, is 
debarred from steadily keeping in 

( 2 ) 
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of the opinions on this draft collected from judicial and 
other officers in India were unfavourable to action, and so 
far nothing has been done. 

It may be proper ta explain that the draft as it stands 
is not the mere production of an English lawyer un- 
acquainted with India, but represents a certain amount of 
consideration and discussion by specially competent critics. 
In the preparation of the Bill I had, in particular, the. 
advantage of constant criticism from Sir A. Macpherson, 
Sir William Markby, and other learned and official persons 
qualified by special experience. Further, I endeavoured, so 
far as 1 had opportunity in England, to procure criticism 
and suggestions from Indian judicial and executive officers, 
with reference to the possible working of a code of Civil 
Wrongs in rural districts and in the non-regulation pro* 
Vinces. Although such opportunities were limited, I thus 
had the benefit of acute and valuable remarks of which the 
substance was embodied in the draft or in the notes to it. 
.The letter of my instructions would have justified me in 
merely stating in the form of a declaratory Act what I 
conceived to be the English law, and leaving all questions 
of Indian law and usage to be dealt with separately by the 
Government of India; but such a course did not appear to 
be practicable. Therefore in certain places the draft bill 
deliberately departs from* existing English law. Special 
attention is called to all such departures, and the reasons 
for them indicated. 

[It is hardly needful to state that, as to many of the 

tiew the standard of general expe- who are under the thraldom of pre- 
dieney. As in other countri^, it is cedents and analogies belonging to 
haphazard, inordinately dilatory, a foreign law, developed thousands 
“ornately expensive, the cost of miles away, under a different 

of it Idling almost exclusively on climate, and for a different civiliza- 

the litigants. But in India judi- tion. I look with dismay, therefore, 

cial legislation is, besides, in the on the indefinite postponement of 

long run, legislation by foreigners, a codified law of tort fot India.” 
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clauses, it must not be assumed that they correspond with 
the common law as it stands in 1920; in some cases an 
original divergence has increased.] 
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A Bill to 'define and amend certain parts of the Laic of 
Civil Wrongs, 

PreUrrdTiarg. 

1* This Act may be cited us the Civil Wrongs Act, 18 ; 

and 

It shall come into force on the day of 18 . 

It extends to the whole of British India. 

2 . This Act does not affect any legal right or remedy, 
or any enactment creating or limiting rights or remedies, 
w'hich is not abrogated or repealed by this Act or incon- 
sistent with any express provision of it. 

3 . The Acts mentioned in the schedule hereto are hereby 
repealed to the extent specified in that schedule. 

4 . In this Act, unless there be something repugnant in 
the subject or context — 

“ Court ” includes every Court, judge, and magistrate 
and ofiScer, having jurisdiction to hear and determine the 
suit or matter in question: 

‘‘ Good faith ” implies the use of due care and attention: 

Grievous hurt means any of the kinds of hurt which 
are so designated in the Indian Penal Code, section 320. 
(XLV. of 1860.) 

5. This Act is arranged as follows: — 

[See Table of Contents prefixed. In the original draft this clause 
was left blank pending further revision.] 
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GENEEAL PART. 


Chapter I. 

General Principles of Liability, 

Wrongs and icrong-doers. 

6. Every one is a TKrpng-doer who does or omits to do 
anything whereof the doing or omission respectively is by,- 
this Act declared to be a wrong. 

Any person thereby becoming entitled to a legal remedy 
against the wrong-doer is said to be wronged by him'. 

Saving of lawful exceptions independent of Act. 

7. The liabilities declared by this Act are subject to all 
la'wfal grounds of exception, justification and excuse, whether 
expressed in this Act or not, except so far as they are varied 
by this Act or inconsistent with its terms (a). 


Liability for icilful harm and unauthorized dealing with 
Property. 

j 8. Every one commits a wrong who harms another — 

'* • (a) by an act intended to cause harm (&): 

(b) by intermeddling without authority with anything 
which belongs to that other (c). 

• Illustration. 

A, jSnds a watch which B. has lost, and in good faith, and intending 
the true owner’s benefit, attempts to clean it and put it in order* In 
doing so A. spoils the watch. A. has wronged B. 

(<?) This appears, in an Act not of, assault, trespass, and defa- 
intended for a complete code of mation stand on their own ^ound. 
the subject, a, desirable precaution. By harm I mean what Engli.^h 
A similar clause was inserted in law books commonly call actual 
the English draft Criminal Code damage. 

by the revising Commission. (d) Exceptions are dealt with 

(h) This clause is inclusive, not under Wrongs to Property, 
exclusive: the specific definitions (Clause 47, below.) 
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Liahilitij for harm not ivilfiilly done by breach or omission 
or neglect of legal duty, or by negligence. 

9 # Every one commits a TVTong {d) who harms another — 

(a) by any act forbidden by law; or 

(b) by omitting to perform, or insuiBeiently or impro- 

perly performing, any general duty imposed on him 
bylaw; or 

(c) by w^ant of due care and caution in his acts or 

conduct. 

In the absence of any more specific rule applicable to the 
case, due care and caution means such care and caution as 
a man of ordinary sense, knowledge and prudence may 
be expected to use in the like case, including, in the case 
of acts and undertakings requiring special skill, such care 
and skill as may be expected of a person reasonably com- 
petent in the matter in hand. 

Exception . — Whore the conduct of a matter requiring 
special skill is undertaken of necessity [or “ under circum- 
stances of evident necessity and to avoid a greater risk, 
the person undertaking it is deemed to use due care and 
caution if he makes a reasonable use of such skill as he 
actually possesses. 


Illustrations. 

1. B., a zammdar, transfers a portion of his zamihdari to C., in 
aceordanee with the provisions of the regulations in force in the pro- 
vince, by which regulation, registration and sub -assessment are need- 
ful to complete the validity of the transfer («■). A., the local collector, 
refuses to register and sub-assess the poHion *sb transferred. A. haa 
wronged C. 

2. A., not being a builder, ereets a scaffolding for the purpose of 
repairing his house. It is unskilfully constructed, and by reason thereof 
part of it falls upon B., who is passing on the highway, and hurts him. 

(d) 'Eor the general principles 93; Heaven v. Pender , 11 Q. B. 
see Fergmsm% v. Earl of Kinnoul, B. 503. 

9 Cl. & E. 251; Mersey Eochs (e) Ponnmdmy Tevar v. CoUec- 
Trustees v. Oibbs, L. R. 1 H. L. tor of Madura, 3 Mad. H. 0. 53. 
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A, has wronged B., though A. may have put up a scafEolding as well 
as he coiild. 

3. A. goes out driving with a horse and carriage. A. is bound to 
drive with such skill as, according to common experience, is expected 
of a coachman. 

4. A. goes out driving, and takes with him a friend, B., who is not 
aecustomed to driving. A. is disabled by a sunstroke. No skilled help 
being at hand, B. takes the reins and drives. In deciding whether 
under these circumstances B. acts with due care and caution, regard is 
to be had to B.’s want of skill. 

5. A., an engineer not skilled in navigation, is a passenger on a small 
river steamer. The only competent sailor on board is disabled by an 
accident, and A., at the request of other passengers, takes charge of the 
steamer. In deciding whether, under these circumstances, A. acts with 
due care and caution, regard is to be had to the actual extent of his 
knowledge and skill. 

6. A. and B. are out shooting. A tiger attacks them and carries off 
B. No other help being at hand, A., who is an indifferent shot, fires at 
the tiger and kills it, but also wounds B. A. has not wronged B., though 
a better shot might possibly have killed the tiger without wounding B. 

Liability for consequences. 

10 . A person is deemed to have harmed anv one who 
suffers harm by reason of an act or omission of the first- 
mentioned person (/), provided that the harm is — 

(a) an ordinary consequence of that act or omission, 

whether intended by the person so acting or 
^ omitting or not; or 

(b) a consequence thereof which that person foresaw, or 

with due care and caution might have foreseen {g ) ; 
a wrong-doer is liable for aU such consequences of his 
wrongful act or omission as in this section mentioned. 

Illustrations. 

1. A. unlawfully throws a stone at B., which misses B. and hits and 
breaks O.’s water jar, A. has wronged C. 


(/) [As to the relation of the 
period of limitation to the cause of 
action, see Act XV. of 1877, s. 24, 
and Barley Main Colliery Co. v. 
Mitchell, 11 App. Ca. 127.] 

(y) This is not a repetition: for 
there may be consequences, not 


ordinary, which a man neverthe- 
less foresees, or which, in the par- 
ticular case, a commonly prudent 
man in his position ought to fore- 
see. Illustrations 4 and 8 are 
cases of this kind. 
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2. A, lies in wait for B., intending to assault and beat him as he goes 
home in the evening. Mistaking C. for B. in the dusk, A. assaults 0. 

A. has wronged 0. 

3. A. unlawfully diverts a stream for the purpose of depriving B.^s 
growing crops of their irrigation. The diversion of the stream harms 
C.’s crops as well as B.’s by drought, and the water floods a piece of 

B. ’s land and spoils the crops growing thereon. A. has wronged both 

C. and D. 

4. A. and O., who is B.’s servant, quarrel in the street. A. draws a 
knife and threatens 0. with it. 0. runs hastily into B.’s house for pro- 
tection, and in so doing strikes and upsets a jar of ghee belonging to B., 
so that the jar is broken and the ghee lost. A. has wronged B. (^). 

5. A. whips a horse which B. is riding. The horse runs away with 
B., and knocks down C., who falls against D.’s window and br€>aks it. 

A. has wronged both O. and B. (t). 

6. A. leaves his horse and cart unattended in the street of a town. 

B, and C. are children playing in the street. B. climbs into the cart; as 
he is doing so 0. causes the horse to move on, and B. is thereby thrown 
down under the wheel of the cart, which passes over him and injures him. 

A. has wronged B. (A). 

7. A. leaves a loaded gun in a place where he knows that children 
are accustomed to play. B. and C. come with other children to play 
there; B. takes up the gun and points it in sport at 0. The gun goes 
off and wounds C. A, has wronged 0. (J). 

8. A. unlawfully causes a stream of water to spout up in a public road. 

B. is driving his horse and carriage along the road: the horse takes 
fright at the water and swerves to the other side, whereby the horse and 
carriage fall into a cutting by the roadside which has been impro^rly 
left open by C., and B. is wounded and the horse and carriage damaged. 

A. has wronged B. (m). 

9. The other facts being as in the last illustration, some of the water 
runs into the cutting, and wets and damages some clothes belonging to 

B. , who is at work in an adjoining field and has deposited them there. 
A. has not wronged B. (w). 

10. A. leaves his gate, opening on a highway, insufficiently fastened; 
A.^s horse gets through the gate and kicks B., who is lawfully on the 


(A) Vandenhurgh v. Trua{&, 4 
Benio (N. Y.), 464, with change of 
local colouring. 

(t) lllidge v. Goodwin^ Lynch v. 
Nurdin, cited in Clark v, Cham^ 
bersj 3 Q. B. B. 331. The Squib 
case (^Scott v. Shepherd) seems 
hardly worth adding to these. 

(h) Lynch v, Nurdin, 1 Q. B. 
29. Mangan v. Atterton, L. B. 1 
Ex. 239, can hardly be supported 


against this. 

(f) Case put by Benman C. J. 
in Lynch v. Nurdin, 

(in) Mill V. New Mver Co., 9 
B. & S. 303. The distinction 
between this and the next case is 
possibly too fine, 

(n) Cf. Sharp v. Powell, L. B. 

7 0. P. 253. But illustrations 

8 and 9 would perhaps be better 
omitted. 
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highway. If the horse was nob to A.’s knowledge a vicious one, A. 
has not wronged B. (o). 

11. A. is the owner of a field in which he keeps horses. A. neglects 
the repair of the gate of this field, whereby a horse breaks down the 
gate, strays into B.’s adjoining field, and kicks and injures a horse of 
B.’s which is kept there. A. has wronged B. (?j). 

12. A. is driving an ox through the street of a town with due care 

and caution. The ox goes off the road into B/s shop and does damage 
to B.’s goods. The ox may be liable to be impounded, but B. cannot 
sue A. lor compensation, for, although the damage is the natural con- 
sequence of the ox straying, A. has done no wrong (^y). i 

Survival of liabilities and rights to rep^-esentatives. 

11, Subject to the provisions of this Act and to the law 
of limitation every right of action under this Act is avail- 
able against and for the executors, administrators and 
representatives of the wrong-doer and the person wronged 
respectively (r). 


Liability for icrong unaffected by the same fact anminting 
to an offence, 

12. For the purposes of this Act, it is immaterial 
whether the facts constituting a wrong do or do not 


amount to an offence (d). 

(o) Cox V. Biirhidge, 13 C. B. 
N. S. 430. 

(p) Lee V. Riley, 18 G. B. N. 
S. 722. 

{q) Tillett V. Ward, 10 Q. B. D. 
17- But query whether desirable 
to adopt this for India. An ex- 
perienced judicial officer (Punjab) 
regards it as ‘‘ very queer law 
and of doubtful equity.” As to 
impounding, Ben. Act IV. of 1866, 
s. 71 (and other local Acts). 

(;•) This is intended to supersede 
Acts XII. and XIII. of 1855, and 
if adopted, will also involve some 
slight amendment of Act XV. of 
1877 (Limitation). The maxim 
** actio personalis moritur cum 
persona,’^ rests on no intelligible 
principle, and even in England is 
more than half falsified by parti- 
cular exceptions. I submit (after 


Bentham) that there is no place 
for it in a rational and simplified 
code. I do not overlook the con- 
sequence that in some cases persons 
who would have a right to com- 
pensation under Act XIII. of 1855 
would, under this clause, have 
none. But I think that the rights 
created by Lord Campbell’s Act, 
and Act "XIII. of 1855, which 
copies it, are anomalous and objec- 
tionable, so far as they produce 
results different from those which 
would be more simply produced by 
abolishing the common law maxim. 

(s) The old rule, or supposed 
rule, as to the civil remedy bein^ 
‘‘ merged in the felony,” is all but 
exploded in England [see pp. 201, 
202, above] and the H. C. of Cal- 
cutta, as long ago as 1866, de- 
cided against its adoption in India: 
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llhistmtiom, 

1. A. being at work on a building, bv carelessness lets fall a block 
of stone on B., who is lawfully passing by, and B. is thereby so injured 
that he shortly afterwards dies. A. has wronged B., and B.^s executors 
can sue A., though A.’s act may be an offence under sect. 304a of the 
Penal Code. 

2. A. wrongfully takes B.’s cow out of B.’s field and detains it under 
pretence that he bought it at an auction-sale in execution of a decree. 
B. can sue A., though A.’s act may be an offence under sect. 378 of the 
Penal Code. 


Liability for iirongs of agent. 

13 . Every one is liable for ii^’rongs done by his authority 
or done on his behalf and ratified by him (t). 


Liability for urongs of servant. 

14 . (1) An employer or master is liable for the wrongs 
of his servant, whether authorized or ratified by him or not, 
if and so far as they are committed in the course of the 
servant’s employment, and for the employer’s or master's 
purposes. 

, (2) The master of a person engaged on any work is that 
person who has legal authority to control the performance 
of that work, and is not himself subject to any similar 
authority in respect of the same work. 

Exception 1 (w). — ^Where the person wronged and the 
wrong-doer are servants of the same master, and the 
wrong is done in the course of one and the same employ- 
ment on which they are at the same time engaged as such 


see lllmt. 2; Bhama Churn Bose r. 
Bhoia Nath Buttj 6 W. B. (Civil 
Ref.) 9- Cf. Viranna v. Nagdy- 
yah, I. L, B. 3 Mad. 6, following 
the H. C. of Calcutta. 

(f) See GirisJh Chund^r Ba^ v, 
GUlav^rs, Arbuth^not Co., 2 
B. L. E. 140, 0. 0.; Rani Bham^ 
»hoondri Beha v. Bubhu Munditl, 
2 B. it. B. 227, A. 0. Both these 
cases seem to tura on a question 
of fact whether under all the 


circumstances the defendant had 
authorized or ratified the act com- 
plained of. 

(«)^ This is a large alteration of 
English law, and intended so to Le. 
The Employers’ Liability Act of 
1880 is an Wkward and intricate 
compromise, and evidently will not 
serve as a model. The final proviso 
is only existing law, [Perhaps 
this exception would be better 
dealt with in a separate Act.] 
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servants, the T\Tong-doer not being in that employment 
set over the person wronged, the master is not liable unless 
he knew the wrong-doer to be incompetent for that em- 
ployment, or employed him without using reasonable care 
to ascertain his competence. 

Explanation {x ). — For the purposes of the foregoing 
exception the whole and every part of the ordinary service 
of a household is deemed to be one and the same employ- 
ment. 

Exception 2 (y). — A. person who is compelled by law to 
use the services of another person, in the choice of whom* 
he has no discretion, is not liable for wrong committed by 
that other in the course of such service. 


Ilhistmtions. 

1. A. directs his servant B. to put a heap of rubbish in. his garden, 
near the boundary, but so as not to interfere with his neighbour 0. 

B. executes A.’s order, and some of the rubbish falls over into C.’s 
garden. A. has wronged C. (r). 

2. A. sends out his servant B. with a carriage and horse. B. overtakes 

C. ’s carriage and horse on the road, and strikes O.’s horse in order to 
make C.’s driver draw aside and let him pass. A. has wronged 0. 

3. A. sends out his servant B. with a carriage and horse. B. meets 
O.’s carriage and horse, and strikes O.’s horse in order to bring O.’s 
driver, with whom he has a private quarrel, into trouble. A. has not 
wronged G. 

4. A. sends out his servant B. with a cart on business errands. In 
the course of doing A.’s business, B. takes a longer way for a purpose 
of his own, and by careless driving runs over O. After finishing his 
business, and as he is driving home, B. picks up a friend D.; D. per- 
suades B. to drive him in another direction, and by careless driving B- 
runs over E, A. is liable to O., hut he is not liable to E. (.a). 


(ij?) This seems needful: other- 
wise, as suggested in some of the 
English authorities, if the stable- 
boy leaves a pail about, and the 
coachman breaks his sliin over it 
in the dark, the coachman- shall 
have an action against the master, 
Ac., which would be inconvenient. 
The real question is, what risks 
is it, on the whole, reasonable to 
expect the servant to take as 


being naturally incidental to his 
employment? 

(y) Com;^ulsory pilotage is the 
chief — I. think the only — case to 
which this exception applies. 

(s) Grrpgorif v. ^ip&r. 9 B. AC. 
591 [33 R. R. 268]. 

(ff) Storey v. AsMon^ L. R. 4 
Q. B. 476, and cases there cited. 
I should prefer to say: K, is not 
liable to E., and he is liable to C. 
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5. N., a passenger by the X. Company’s railway, books for Alla- 
habad, and takes his seat in a train which is in fact going thither. 

A. is a servant of the company whose duty is (among other things)^ 
to sea that passengers do not get into wrong trains or carriages. A., 
erroneously supposing X. to have got into a train which is not going 
to Allahabad, pulls him out of the carriage as the train is starting, 
whereby X. falls on the platform and is injured. The X. Company 
has wronged X., even if A.’s instructions were that he must not use 
force to remove passengers from a wrong carriage (d). 

[6. B. is A.’s servant; part of his duty is to light the fire in a certain 
room in A.’s house. B. finds difficulty in lighting the fire from the 
chimney being foul, and makes a fire of straw under the chimney in 
order to clear it. The house takes fire, and damage is done thereby to 
the house and goods of a neighbour C. B. only, and not A., has wronged 
0., for it was not B.’s business as A.’s servant to cleanse the chimney] (e), 

7. 0., a customer of A.’s bank, cashes a draft, and by mistake leaves 
some of his money on the counter. He returns and takes it up hurriedly; 

B. , one of the bank clerks, thinks he has stolen some of the bank’s money, 
and pursues and arrests him. A. has not wronged 0., inasmuch as it is 
no part of a bank clerk’s duly to pursue or arrest thieves, although he 
might be justified in doing so if theft had really been committed (d). 

8. X. is a platelayer in the service of X. Railway Company. He makes 
a journey on the company’s service in a train on the company's line. By 
the negligence of a pointsman employed by the company, the train goes 
off the line and X. is injured. The X. CSompany is liable to X. («). 

[9. P. is an engine-driver in the service of the X. Railway Company. 
A train which he is driving in the course of his service goes off the line 
by the negligence of Q.,* a generally competent pointsman also in the com- 
pany’s service, and P. is injured. The X. Company is liable to P.] (/). 


only if it appears as a fact that 
B.’s deviation was not such that he 
had ceased to be in the course of 
his employment as A.’s servant 
when he ran over 0.”; cf. TFhat- 
man v. ^earmn^ L. R. 3 C. P. 
422; though this would involve 
some innovation. I think the dis- 
tinctions in the English cases are 
too fine. 

(Jb) Bayley v. Manchester^ Shef~‘ 
field # Lincolnshire R, Co,f L. R. 
8 0. P. 148. 

(<?) M'Kenzie v, McLeod, 10 
Bing. 385 [38 R. R. 477]. Strictly 
the question here is one of fact. 
But the Court evidently not only 
acquiesced in but approved the 
finding of the jury. A Punjab 
officer says the illustration is too 
refined, ^‘nnsiiited to India, and 


objectionable on principle in rela- 
tion to that country.’' Xo harm 
could be done by omitting it. 

(d^ Cf. Allen V. L. # 8. W. R. 
Co.y L. R. 6 Q. B. 65, 69. In 
the case here supposed a private 
person would in India be en- 
titled to arrest the thief, if theft 
were really committed in his 
view: Cr. P. C. 59. 

(«) Intended to reverse a case 
of Turner v. B. P. ^ JO, R, Co, in 
the H. O. Allahabad, not reported 
(Alexander, p. 38); cf. Tnnney v. 
Midland R, Co,, L. R. 1 C. P. 291. 
Railway Companies will not ap- 
prove of the change, but it would 
leave them better off than they are 
on the Continent of Europe, 

(/) Contrdf Farwell v. Boston <?■ 
Worcester Railroad Corporation, i 
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10. A steamship of the A. Company, being navigated up the harboui- 
of Bombay by a compulsory pilot, runs down B.’s bagalo. If the A. 
Company can show that the collision was due to the unskilfulness of 
the pilot, and not of their own master or mariners, A. Company has 
not wronged B. (/jr). 


Joint iiTongs, 

15 . (1) Joint “wrong-doers are jointly and severally 
liable to the person wronged. 

(2) Persons who agree to commit a wrong which is in 
fact committed in pursuance o£ that agreement are joint 
wrong-doers even if the w^rongful act is committed by or 
under the immediate authority of some or one only of 
those persons (Ji). 

(3) Where judgment has been recovered against some or 
one of joint wrong-doers without the other or others, no 
other suit can be brought by the same plaintiff or in his 
right for the same cause of action against the other or 
others (#). 

(4) Any one of joint wrong-doers is not entitled to con- 
tribution or indemnity from any other of them in respect 
of compensation for a VTongful act which he did not at 
the time of doing it believe in good faith to be lav'fiilly 
authorised (it). 


49, Bigelow L. C. 688. Oa 
principle, I think that, if there is 
to be any exception at all in the 
master’s "favour, it should go as 
far as tiiis. It seems to me that the 
engine-driver and the pointsman 
are as much in one and the same 
employment as the engine-driver 
and the guard, and that the ireason- 
ing of the Massachusetts case is, on 
the facts of that case, correct. But 
the Employers’ Liability Act, 1880, 
s. 1, sub-s. 5, appears to reverse 
the common law rale in this very 
point. I do not believe it possible 
to fix the limits of the exception 
satisfactorily, and I would submit 
whether it is worth keeping at 


all, except as regards domestic 
servants. 

(y) Muhammad Ymitfy. P, 4' 0. 
Co., 6 Bombay H. C. 98, Alex- 
ander, p. 37. 

Qi) See Ganesh Singh v. Ram 
Raja, 3 B. L. R. 441, P. O. 

(i) It may be worth considering 
whether the rule that judgment 
against some or one of joint 
wrong-doers is a bar to any suit 
against the others ought to be 
preserved in British India. It 
is generally not followed in the 
United States. 

(^•) Ada7nsm% Y. 'Jnrim, 4 Bing. 
60 [29 R. R. 5031 ; Betts v. <?//>- 
bins, 2 A. &E. 57141 R, R. 381]. 
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Chapter II. 

General Exceptions. 

Frotectkm of judicial officers executing judicial orders. 

16. (Z). Nothing is a wrong which is done by or hr the 
warrant or order of a judge or other judicial officer or 
person acting judieiaUj: Provided, as regards the exemp-- 
tion from liability of any such judge, officer, or person 
acting judicially, that he at the time was acting in the 
discharge of his judicial duty, and if he had not juris-- 
diction to do or order the act complained of, in good 
faith believed himself to have such jurisdiction; Provided 
also as regards the exemption from liability of any 
person executing a judicial order, that the warrant or 
order is such as he would be bound to execute if within, 
the jurisdiction of the person issuing the same. 

Explanation , — The motives with which a judge or judi- 
cial officer acts within his jurisdiction are immaterial (m) . 


lllvstrations. 

1. Z., not being a domestic servant, is charged before A., a magistrater 
under a local regulation with “misbehaviour as a domestic servant,” 
and sentenced by him to imprisonment without proper investigation of 
the facts which show that Z. is not a domestic servant. A. has wronged 
Z., for though he may have believed himself to have jurisdiction, he 
could not under the circumstances so believe in good faith within the 
meaning of this section (?*). 

2. B. is accused of having stolen certain goods. A., a deputy magis- 
trate, causes B.’s wife (against whom no ovidenee is offered) to be arrested, 
and imprisoned for twenty-four hours, for the purpose, as it is suggested,. 


Q) Act XVIII. of 1850, with 
some condensation. As to criminal 
prosecution, Or, P. C. 197. This, 
of course, does not apply to su?h 
a case as that of taking the wrong 
man's goods, which is not an exe- 
cution of the order. In criminal 
law the exception is wider, P. C. 
79. For the English law and au- 
thorities, see Seoit r. SUmsfield, 
L. R. 3 Ex. 220. The question 
P. — T. 


of limitation of suits for judicial 
acts is left to stand over. Provi- 
sion in that behalf should perhajjs 
come under the title of Remedies. 

(;«) Pralhdd Mdhdrudra v. A. €. 
Watt, 10 B- H. 0. 846; Meghraf 
V. Zakir Rimain^ I, L. R. I AIL 
280, 

.(«) Vithobd Malhdri v. Cor- 
field, 3 B. H. C. Appendix. 

30 
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of compelling’ B. to appear. A. has wronged B.’s wife, for lie could not 
in good faith believe himself to have jurisdiction to arrest her (o). 

3. A., a customs officer, purporting to act under the provisions of 
Act VI- of 1363, imposes a fine on B., who to A.’s knowledge is a 
foreigner residing out of British India, on the alleged ground that B. 
is interested in goods unlawfully imported in a vessel of which B. is 
in fact owner. In B.’s absence A. seizes and sells goods of B.’s for the 
alleged purpose of satisfying the fine. A. does not, before these pro- 
ceedings, take legal advice or give B. an opportunity of being heard. 

A. has wronged B., for under these circumstances, though he may have 
believed himself to have jurisdiction, he could not so believe in good 
faith within the meaning of this section . 

4. A., a magistrate, makes an order for the removal of certain pro- 
perty of B.^s, acting on a mistaken construction of a local regulation. 
If the act is judicial, and the mistake such as a magistrate of ordinary 
•qualifications might, in the opinion of the Court, entertain after fair 
inqairy and consideration, A. has not wronged B. (q), 
o. A local Act gives power to magistrates (among other things) to 
Tcmove obstructions or encroachments in highways. A., a magistrate, 
makes an order purporting to be under this Act for the removal of 
•certain steps in front of Z.’s house. If this order is in excess of the 
power given by the Act, A. has wronged Z., inasmuch as the proceeding 
is not a judicial one (r). 


Frotectim of executive officers ayid persons executing legal 

duties. 

17. Where an act is done in a due or reasonable 
manner — 

(a) bj a public officer in obedience to an order given 
by a person whom he is generally bound to obey, 
that order being such as he is bound to obey, or 
such as he in good faith believes himself bound 
to obey; 


(d) Vindyah Bisdkar v. Bdi 
Jtehd, 3 B. H. C. Appendix, 36. 

(jp) ColleHor of Sea Customs v, 
Puwiiar Ckithambaram, I. L. R. 
1 ^dad. 89. 

{q) Ragnnddrt Ran v. 
mmif 6 5l. H. C. 423. 

(r) Ghiinder Narain Singh v. 
Brifo Bullub Gooyee (A. C.), 14 

B. L. R. 254. But in Seshai- 
yangar v. R, Ragunatha Roio, o 
H. 0- 345, and the very simi- 
lar ca^e of R. Rng^mada. Ra^t v. 


yathamuni Thathamdyyangdr, 6 
]M. H. C. 423, it is assum^ that 
the making of an order of the 
same kind under the similar 
general provisions of the Or. P. 

C. 308, is a judicial act within the 
meaning of Act XVIII. of 1850. 
I cannot reconcile these authori- 
ties, and submit for consideration 
which view is to be preferred. The 
Bengal case is the later (1874), and 
the Madras cases were cited in it. 
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\b) by a person acting in execution of a duty or exer- 
cise of a discretion which he is by law bound to 
perform or exercise, or as in execution of a duty 
or exercise of a discretion which he in good faith 
believes himself to be bound by law to perform 
or exercise; 

that act does not render the officer or other person so 
doing it liable as for a TVTong. 

Illustrations, 

1. A., a judge’s peadah, is ordered by the judge to seize B.’s goods in 
execution. o£ a decree, and does so. Though the proceedings may have 
been irregular, or the specific goods ■^hich A. is ordered to seize may not 
be the goods of the person against whom execution, was adjudged, A. 
has not wronged B. 

2. A., a policeman, is ordered by his superior officer to arrest B., 
and in good faith believes the order to be lawful. Whether the order 
-is lawful or not, A. does no wrong to B. by using toward B. such force 
as is reasonably necessary to effect the arrest. But A. does wrong to 
B. if he strikes liim otherwise than in self-defence, or in any other 
manner uses excessive force towards him. 


Protection of quasi-judicial acts, 

18 . Nothing is a wrong which is done regularly and in 
good faith by any person in the exercise of a discretion 
of a judicial nature to which the pai'ty complaining is 
lawfully subject by custom or agreement (a). 

Illustrations, 

1. The articles of association of a joint stock company provide that 
an extraordinary general meeting specially caUed for the purpose may 
remove from his office any director for negligence, misconduct in office, 
•or any other reasonable cause.” A., being a director of a company, is 
charged with misconduct in his office, and an extraordinary special 
meeting is duly called to consider these charges. A. is summoned to this 
meeting, but does not attend. The meeting resolves to remove A. from 

(«) The words “ regularly and from a club, and the like, call ob- 
in good faith ” are meant to cover serving the rules of natural 
what the English authorities on justice: Inderwick v. fSmU, 2 
.deprivation of office, expulsion Alac. & G. 216. 

39 ( 2 ) 
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his office. No wrong is done to A., even if, in the opinion of the Court., 
the charges against him were not well founded. 

2. The rules of a club provide that if in the opinion of the committee 
the conduct of a member is injurious to the character and interest of the 
club, the committee may recommend that member to resign, and that if 
the committee unanimously deem the offence of so grave a character as 
in the interests of the club to warrant the member^s expulsion, they 
may suspend him from the use of the club. The committee must not sus- 
pend a member under this rule without giving him fair and sufficient 
notice of th? charges against him, and an opportunity of meeting 
them (/). 

But if, after giving such notice and opportuniiy, and making reason- 
able inquiry, the committee, acting in good faith, are of opinion that, 
the conduct of a member is so injurious to the character and interests 
of the club as to warrant his expulsion, and suspend him accordingly,, 
they do not wrong that member (e/). 

3. [Stated for corishleration.l 

A. and B. are members of the same Hindu caste. A. is president of 
the annual caste feast, to which B. is entitled, according to the usage 
of the caste, to be invited. A. wilfully, and without reasonable belief 
in the existence of any cause for which B. ought to be excluded, and 
without taking any of the steps which, according to usage, ought to be- 
taken before excluding a member of the caste from the feast, causes 
B. not to bo invited, whereby B. suffers in character and reputation. 
A. has wronged B. (,r). 


Protection of acts of laicfid authority, 

19. (//). Xothing is a wrong which is done by or by 
order of a person having la^’fiil authority, and in exercise 
thereof, to any one for the time being under that authority, 


({) Fisher v. Keane, 11 Oh. D. 

{u) Lnbouchere v. WharneJiff e, 
13 Ch. D. at p. 352; Daickens v. 
Aiifrobtcs, 17 Ch. Div. 615. 

(.r) Uhurrnchiind v. Kanahhaer 
Goohidclund, 1 Borr. 11, sed. qu, 
Seo Jjhuffwan 21eetli/i v. Kashce- 
ram Govitrdhitn, 2 Borr. 323. 
The better opinion seems to be 
that suits for loss of caste are not 
to he allowed. This illustration 
should then be omitted; and the 
pro])er place for the rule that a 
suii for loss of caste as such docs 
not lie would seem to be the 
title of defamation and .rimilar 


wrongs. 

(?/) This is intended to cover 
the eases of masters of vessels, 
parents, guardians, and persons 
in loco parentis. The provisions 
of 21 Geo. III. c. 70, ss. 2, 3, 
will, I presume, be unaffected by 
this. Illustrations of the autho- 
rity of a parent or sohoolmastear 
are purposely omitted. Custom 
and feeling in these things vary 
from time to time, and from place 
to place. It may not be prac- 
ticable to judge European, Hindu, 
and Muhammadan parents or 
masters by precisely the same 
standard. 
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provided that the authority is exercised in good faith, with- 
out using excessive force, and in a regular, or in default 
of applicable rule or custom, an usual and reasonable 
manner. 

‘Illustrations. 

1. x\., the master of a ship, believing and having reasonable cause to 
believe that B.., one of the crew, is about to head a mutiny against him, 
causes B. to be seized and put in confinement. A. has not wronged B., 
but, after having provided for the immediate discipline and safety of 
the ship, xV. must not farther punish B. without holding an inquiry 
and giving B. an opportunity of being heard in his own defence (z). 

2. A person having the lawful custody of a lunatic does no wrong to 
the lunatic by using for his treatment such usual and reasonable restraint 
as is approved by the judgment and practice of competent persons. 


Frotection of acts done under authoritij conferred by laic. 

20t Xotbing is a wrong which is duly done by a person 
acting in execution of an authority conferred upon him by 
law: 

Provided that where the authority is conferred for the 
benefit of the person exercising it, he must comply with 
aU conditions prescribed by law for such exercise, and 
must avoid doing any unnecessary harm in such exercise. 

Illustrations. 

1. The X. Railway Company is authorized to make and work a rail- 
way passing near Z.’s house. Z. is put to inconvenience, and the structure 
of his house injured, by the noise and vibration necessarily produced 
by the trains. The company has not wronged Z. (a). 

2. Tiie X. Railway Company in execution of its authorized -works 
makes a cutting which affects the support of A.*s house and puts it in 
danger of falling. The company has wronged A. (6). 

[3. The X. Railway Company is authorized to raise and maintain on 
all or any part of certain lands a railway with incidental works, work- 
shops, and other buildings. The company builds workshops within the 
authorized limits for the purpose of making plant and appliances for 
the use of the railway. A. is a householder, near the site of the work- 

(z) Maude & Pollock, Merchant tioa, pamm. 

Shipping, I. 127, 4th ed. (b) Bhcoe v. 9. B. B. Co.j L. R, 

(a) Cases in H. L. on compensa- 16 Eq. 636, 
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sliops, and the smoke from the workshoxjs is such a? to ereat-e a nuisance- 
to A. in the- use and occupation of his house. The comjjany has wronired 
A.] (c). 


Accidental harm icithont negligence. 

21. A person is not Thronged who suSers harm through 
the doing of a lawful act, in a lawful manner, by lawful 
means, and with due care and caution. 

IlhiMrations. 

1. A. is lawfully shooting at a rifle range. His shot strikes the 
target, and a splash of lead from it strikes B., a passer-by, outside the 
limits which have been marked as the limits of danger by competent 
persons. A. has nob wronged B- 

2. A. is lawfully shooting at a rifle range. His shot falls short, 
ricochets over the butts, and strikes B., a passer-by, outside the limits of 
danger marked as aforesaid. It is a question of fact whether, having 
regard to all the relevant circumstances, A. has or has not used du^ 
care and caution (rZ). If he has not done so, he has wronged B. 

3. B. assaults A. with a knife: A. has a stick with which he defends 
himself. C., a policeman, comes up to A.’s assistance. A., in warding 
off a blow aimed at liim by B., strikes C, with the stick. A. has not 
wronged C., unless by ordinary care he could have guarded himself 
without striking C. (e). 


Harm incident to exercise of others' common rights. 

22. A person is not -^Tonged who suffers harm or loss 
in consequence of any act done for a la'v\i'ul purpose and 
in a laA^ul manner in the exercise of ordinary rights (/}. 


(c) Jtajnwhiin Bose v. E. I. It. 
Co., 10 B. L. R. 211. [Sed qu. 
sec London Brighton i?. Co. v. 
Trnnuin, 11 App. Cas. 45.] 

(O') E.ff., it will^ be manifest 
want of due care if on moving 
from a shorter range A. has 
omitt-ed to put up hi^ sight, and 
the unexpkined fact of maldug a 
ricochet at a short distance, such 
as 200 yards, might well be held 
to show want of due care, though 
it might be e.xpiaincd as the 
result of something beyond tho 
shooter^s control, aiieli* as. for 
example, a defective cartridge: 


while, on the other hand, it would 
at a long range, such as 1,000 
yards, of itself go for very little,, 
being an accident whicli may 
happen even to a good marksman, 

(e) Cf. Brown v. Kendall 
eSupreme- Court. Hassacliusotts), 
6 Cush. 292. 

(f ) “ Ordinary right ’’ is a 
rather vague phrase, but I cannot 
find a better one. The use of 
larger words, like “legal rights!” 
or any riglit ” would make this 
overlap' Clause 20, and perhapS’ 
raise difficulties. 
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llhiBtratiom, 

1. B. is a sclioolmasier. A. sets up a new school iu tlie same village 
which attracts scholars troiu B.*s school and so diminishes B.*s profits. 

A. has not wronged B. (f/). 

*2. The facts being otherwise as in the last- illustration. A. procures 
C. to waylaj’ the children going to B.'s school and intimidate them so 
that they cease to go there. Both A. and C. have wronged B., for A. 
may not attract scholars from B. s school to his own by unlawful means. 

3. A. is driving at an ordinary pace along a road. B. is a foot- 
passenger walking by tlie side of the road. A splash of mud from the 
wheel of A.’s earruige goes into B.’s eye and injures it. A. has not 
wronged B. (^). 

4. A. and B. are adjacent land owners. A. digs a deep well on his 
land to obtain water supply for agricultural purposes. This digging 
intercepts underground waters which have hitherto supplied wells on 

B. ’s land by percolation, and B.'s wells are dried up, A. has not 
wronged B. (i). 

[5. The facts mentioned in the last illustration haring happened, B. 
supplies himself with water otherwise, but afterwards, not in order to 
obtain water, but in order to be revenged on A., B. digs a still deeper 
well on his own land, and thereby intentionally cuts oif the supply of 
water to A.’s well. Here B. has wronged A., for he has used his own 
land not for any lawful purpose, but only for the unlawful purpose of 
doing wilful harm to A. (A*).] 

6. A. is the superintendent of marine at Calcutta. B. is the owner 
of a tug. The captain of B.’s tug having refused to tow a Queen’s 
ship except on terms which A., in good faith, thinks exorbitant, A, 
issues an order prohibiting officers of the pilot service from allowing 
B.’s tug to take in tow any ship of which they have charge, and B. 
thereby loses employment and profits. A. has not wronged B., for the 
order is an exercise of his lawful discretion as to the mauner in which 
a public duty is to be performed by persons under his direction (?). 

thought that it ought to be, but 
was not (7 H. L. C. at p. 388) > 
but I know of no disrinct autho- 
rity that it is not so; the Roman 
law was so, and the law of Scot- 
land is stated to be so (Bell’e 
Principles, referred to by Lord 
Wenslej'dale) ; and I submit that 
on principie it ought to be so* 
definetl. . The question of policy 
must, of course, be carefully con- 
sidered. [But see now pp. 157, 
158, above,] 

(/) JUiOffers V. JRajendro Duit, 
8 Moo. I. App. 103. 


(0) y. B. 11 H. IV, 47, pi. 21. 
(A) See L. B. 10 Ex. 207. 

(») 1 had written " for a neigh- 
bouring village” after Chasemoj'e 
V. Michards, but 1 am told by an 
Indian judicial officer (Punjab) 
that for Indian purposes it would 
not do to go 80 far, and that 
practice is in fact otherwise. 
Another (also Punjab) would 
omit both this and Illust. 5. 

(k) This is commonly supposed 
not to be the law of England. 
Lord Wensleydale in Chase more 
V. Richards appears to have 



•616 


INDIAN CIVIL WKONGS BILL. 


Hami from voluntary exposure to risk. 

28 . A person is not T\Tonged vrho suffers accidental 
liarm or loss through a risk naturally incident to the 
doing, by any other person, of a thing to the doing pf 
which the first-mentioned person has consented, or at the 
doing of which he is voluntarily present. 

Illustrations. 

1. A. looks oa at a fencing mateli between B. and 0. In the course 
of play B.’s foil breaks, and the broken end flies off and strikes A. No 
wrong is done to A. 

2. A. goes into a wood to- cut down a tree, and B. goes with him for 
his own pleasure. While A. is cutting a tree the head of his axe flies 
off and strikes B. A. has not wronged B., unless the axe was, to A.’s 
knowledge, unsafe for use. 

3. B. and C. are letting off fireworks in a frequented place. A. stops 
near them to look at the fireworks. A firework explodes prematurely 
while B. is handling it, and the explosion injures both C. and A. B. 
has not wronged either C. or A., though B. and C. may be punishable 
under section 286 of the Indian Penal Code. 


Acts done with consent. 

24 . (1) A person is not VTonged who suffers haxm 
or loss in consequence of any act done in go-od faith and 
with his free consent or that of a person thereto authorized 
by him: 

Provided that the act must be done either in the 
manner to vrhich he has consented, or with due care and 
caution and in a reasonable manner from which he has not 
dissented. 

(2) In the case of a person under, twelve years of age 
or of unsound mind, the consent of the guardian or other 
person having lawful charge of him is necessary for the 
purposes of this section, and is also sufficient: 

Provided that — 

(a) the act must be done for the benefit of the person 
under twelve years of age or of unsound mind; 
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(b) it must not be intonded to cause death: 

(c) unless it is intended to prevent death or grievous 

hurt or to cure anv grievous disease or 
iniirmitT it must not be intended to cause 
grievous hurt, nor be known to the person 
doing it to be likely to cause death. 

Explanation , — Nothing is by this section exempted from 
being a wrong which is an offence under any section of the 
Indian Penal Code (m). 


lllmtmtiom, 

1. A. and B. are playing a game in which a ball is struck to and 
fro; the ball, being struck by A. in the usual manner in the course of 
the game, strikes and hurts B. A. has not wronged B. 

2. A. and B. practise sword-play together with sticks, and i‘epoatedly 
strike one another. No wrong is done if the blows are fairly given in 
the usual eourse of play. 

3. A. performs a surgical operation on B. with B.'s consent. What- 
ever the result of the operation, A. has not wronged B. if he has asted 
in good faith with the ordinary skill and judgment of a competent 
surgeon. 

4. A. has a valuable horse which has gone lame, and requests B., a 
farrier, to try on it a particular mode of treatment which has been 
recommended to A. B. does so in good faith, following A.’s directional. 
The treatment is unsuccessful, and the horse becomes useless. B. has 
not wronged A. 

5. A. and B. fight with sharp swords for the purpose of trying their 
skill, and wound one another. Here A, has wronged B., and B, has 
wronged A,, for their acts are offences under section 3‘24 of the Indian 
Penal Code, and are not within the exception in section 87. 

8. A. requests B., a farrier, to perform an operation on his horse. 
B. knows that A. has mistaken the character of the horse's injury, and 
that the operation is unnecessary, but conceals this from A. that he 
may gain more fees from the subsequent treatment, and performs tho 
operation according to A.’s request. Even if he performs it skilfully, 
B., not having acted in good faith, has wronged A. 


(m) Cf. P. C. ss. S7, 88, 89. 
For the purposes of civil law it 
seems desirabb.* to consolidate and 
simplify tli<«e rather minute pro- 
visions; on the other hand if the 


points are not expressly dealt 
with, awkward questions might 
arise whether the exceptions were 
the same a,? in tho Penal Code or 
not. 
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Act done mi emergencij for a jyej'son's benefit icitJwid consent. 

25 . A person is not wronged who suffers harm or loss 
in consec|iienoe of an act done for his benefit in good faith 
and without his consent, if the circumstances are such 
that it is impossible to obtain his consent, or the consent 
of the guardian or other person in lawful charge of him, 
if any, in time for the thing to be done T\'ith benefit (?2). 

lllmtrations. 

1. A.^s country house is on fire. A. is away on a journey, and no 
person authorized to act for him is on the spot. B., C., and 'D., acting 
in good faith for the purpose of saving A.’s house, throw water on the 
fire, which puts out the fire, but also damages A.‘s furniture and goods. 
B., C., and B. have not wronged A. 

2. Z. is thrown from his horse, and is insensible. A., a surgeon, 
finds that Z. requires to be trepanned. A., not intending Z.’s death 
but in good faith for Z.’s benefit, performs the trepan with competent 
skill before Z. recovers his power of judging for himself. A. has not 
wronged Z. 

3. Z. is carried off by a tiger. A. fires at the tiger, knowing it to 
be likely that the shot may kill Z., but not intending to kill Z., and in 
good faith intending Z.'s benefit. A.’s ball gives Z. a mortal wound. 
A. has not wronged Z. 

4- A., a surgeon, sees a child suffer an accident, which is likely to 
prove fatal unless an operation be immediately performed. There is 
not time to apply to the child's guardian. A. performs the operation 
in spite of the entreaties of the child, intending in good faith to act for 
the child^s benefit. A. has not wronged, the child if the operation is’ 
proper in itself, and performed with competent skill. 

5. A. is in a house which is on fire with Z., a child. People below 
hold out a blanket. A. drops the child from the housetop, knowing it to 
be likely that the fall may hurt the child, but not intending to hurt 
the child, and intending in good faith the child's benefit. A. has not 
wronged Z. 

Acts causing slight harm. 

26 # (o). Except in the case of acts which i^ continued or 
repeated would tend to establish an adverse claim of right, 

(ji) Cf. P. C. 92. Illustrations civil liability, this is not at pre- 
2 to 5 correspond with those of the sent the law of England, but it is 
Penal Code. the practice and understanding 

(o) Cf. P. C. 95. As regards of English people. 
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nothing is a wrong of which under all the eireumstaaeea 
a person of ordinarr sense and temper would not eom[dain; 
but acts which separately would not be ’^Tongs may amount 
to a wrong by repetition or eombination. 

lUtfStratiom. 

1. A, is driving along a dustv road, and the wheels of his carriage 
throw a little dust on tiie clothes of B., a foot-passenger, which does 
them no harm. Even it‘ A. was dx'iving at an incautiously fast pace, 
A. has not wTonged B. 

2. A. -walks across B.'s hold without B.\s leave, doing no damage, 
A. has wronged II., because the act, if rei>cated, would tend to establish 
a claim to a right of way over B.*s land (??). 

3. A. casts and draws a net in water where B. has the exclusive right 
of fishing. Whether any lish are caught or not. A. has wronged B., 
because the act, if repeated, would tend to establish a claim of right 
to fish ill that water (^q). 


Pr irate defence. 

27. A person who duly exercises the right of private 
defence, as defined by the Indian Penal Code, does no 
wrong to the person against whom he exercises it. 

yotc . — Would it be proper to add exeex^tions answering to P. C. SI and 
94, or either of those enactments!' On the whole I think not. Even in 
criminal law” the limits of the excuse furnished by “ compulsive necessity 
are difficult to fix. In the first form of the Penal Code the problem wms 
abandoned as hopeless (see Note B. to the Commissioners’ draft as 
reported to the Governor-General in Council); and in the existing Code 
there is still some vagueness;' the illustrations to s. 81 are only oi acts 
done for the benefit of others, though the text of the section would cover 
acts done to avoid harm to the agent’s own person or property. The 
dicta in Scoti v. Skephenl certainly do tend to show that ‘“ compulsive 
necessity’^ (per Grey C. d.) may furnish an excuse from civil lia- 
bility; but I cannot help thinking that if in that, case Willis or Ryal 
had been worth suing, and had been sued, it would have be-m held that 
they, as well as Shepherd, w”ero trespassers. I am not aware of any 
authority for .excluding civil liability in the cases provided for by 
P. C. 94, and I do not think it -would bo desirable to exclude it. 

A possible but rare class of exceptional cases is purposely left un- 

(p) Undoubted Englisli law; (q) JlaJ/oi'd v. Jiatley, Ex. Ch. 
but unless it has became familiar 13 Q. B. 42d, 444, IS L, J. Q, B. 

in India, ^ qii. whether it be clesir- 100, 112. 

able to give prominence to it. 
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touched. It is settled that infancy, lunacy, and voluntary drunkenneas 
are not in themselves grounds of exemption from liability for civil -^rrong. 
But it may well be thought that in cases where the existence of a par- 
ticular intent or state of mind is material (as malicious prosecution, and 
in some parts of the law of libel), lunacy, &c., must, if present, be taken 
into account as facts relevant to the question whether that intent or 
state of mind did exist. And what of a person who is, without his own 
fault, in a state in which his movements are not voluntary — a sleep- 
walker or a man in a fit? jMy guest walks in his sleep and breaks a 
window in my house; is he liable to me for the cost of mending it? A 
man standing at the boundary of his own land is seized with paralysis 
and falls on his neighbour’s land; is he a trespasser? Shall we say that 
the man does not really act at all, and therefore is not liable? Or that 
he is bound at his peril either to be capable of controlling his own limbs, 
or to provide against his incapacity being a cause of harm to others? 
Either way of dealing with the question has plausible reasons in its 
favour. The prevailing bent of English legal minds would, I thinlc, be 
against giving exemption. On the whole, these points appear so obscure 
and so unlikely to arise in practice that they are best passed over. I am 
not aware of any record in our books of a real case of this kind having 
occurred for decision. 


SPECIAL PART. 

Chapter III. 

Assault and False Imprisonment. 

Assault. 

28 . Whoever uses criminal force to any person or 
-commits an assault upon any person, within the meaning 
of the Indian Penal Code, sections 350 and 351, wrongs 
that person. 

Illustrations. 

1. A. and Z. are passing one another in a narrow way; A. uninten- 
tionally pushes against Z. A. has not assaulted Z., though, if actual 
hai'in is caused, lie may bo liable to Z. for negligence (;•). 

2. A. and Z. are in a narrow way; A. intentionally thrusts Z. aside, 
and forces his way past him. A. has assaulted Z. 

3. A. and B. have occasion to speak to Z. A. gently lays. his hand on 
Z.’s arm to call his attention. B. seizes Z. and forcibly turns him round. 
A. has not, but B. has, assaulted Z. (s). 

(r) See per Holt C. J., Cole v. Coward v. Baddeleij, 4 H. 

Turner, 6 Mod. 149. & N. 478. 



SPECML FART* 


621 


4. A. presents a gun at Z. in, a threatening manner. Whether the 
gun ia loaded or not, A. has assaulted Z., if in fact Z. is by A/s action, 
put in reasonable apprehension that A, is about to use unlawful force 
to him (f). 


Fdl-ie impmcAiment. 

29 . Whoever wrongfully restrains, or wrongfully coniines., 
any person within the meaning of the Indian Penal Code., 
sections 339 and 340, wrongs that person. 

lllrntraiiom, 

1. A. causes Z. to go within a walled spac-e, and locks Z, in. There 
is another door not secur«?d, by which Z., if he found it, could escape; 
but that door is so disposed as to escape ordinary observation. A. ha« 
wronged Z. 

2, A. is a superintendent of police. Z. is accused of an offence for 
which he in not arrestable without warrant. A., without warrant, directg 
Z. to go to a certain place and present himself before a magistrate, and 
directs two constables to accompany Z. in order to prevent him from 
speaking to any one. Z. goes with the two constables, as directed by A. 
Here Z. has been wrongfully eontined. and A. has wronged Z. (>). 


Exemplary damages. 

30 . In assessing damages for an assault, or wrongful 
restraint or coniinement, the Court may have regard to 
the probable effect of the assault on the plaintiff's 
feelings, standing or reputation, by reason of the* 
insulting character, publicity, or other circumstances of the 
act. 

lUmfratmi. 

A. causes Z. to be beaten with a shoe. Z. may be entitled to sub- 
stantial damages, though he has not suffered appreciable bodily hurt 
or pecuniary loss (y). 


(t) Parke B., in M. v. St. 
George, 9 C. & P, 493. 

(«; Me.iSTs. Morgan and Mae- 
pherson’s note on P, C. 340. 

(;r) PantnJtnmm P* u~ 

inln V. Stnort (1805) 2 IMud. H. 
C. 306. See Hr. J. D. MayneN 
note to P. C. 340. 

(v) Bhifrft.n Fershut v. Is/or^e 
(187i) 3'H, C. X. W. P. 313. 


Beating with slippers was the 
argument administered to certain 
atheists by the disciples of San- 
kara Acluirya; and, for whatever 
reason or combination of reasons, 
it is understood to lv> a gross form 
of insult in modern times. Tiie 
law and practice ar j well settled, 
in England. 
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yote . — It does not seem desirable to depart from the dofi- 
nitiou of assault given in the Penal Code, though that 
■definition is needlessly elaborate. The illustrations there 
given likewise appear to cover all the ordinary cases. 
A few negative illustrations are added; they do not come 
under the general exception of slight harm, section 26 above, 
'but are not within the definition at all. 

Self-defence has been provided for under the head of 
General Exceptions (clause 27 above), and does not seem 
to need further mention here. 

In the case of false imprisonment, as of assault, the 
inconvenience of having different definitions for civil and 
criminal purposes appears to outweigh the criticism to 
■which the terms of the Penal Code may be open. 

It appears to have been decided in the Xorth-West 
Provinces that ‘‘male relatives oannot sue for damages 
■for an assault committed by the defendant on their female 
.relatives’" (Alexander, Indian Case-law on Torts, p. 159). 
It is certain that no such action lies in English law except 
•on the ground of per quod mrvitiiim amisit. Whether it 
•ought or ought not to lie in British India, having regard 
to native usage and feeKngs, is a question of special policy 
outside the draftsman’s functions. 

Next would come in logical order the causes of action, 
for trespass to ser\^nts, &o., per gtiod servitiim amisit, with 
their peculiar development in modern times in the action 
for seducing the plaintiff’s daughter, or person in a similar 
relation. 1 do not find that such actions are in use in 
British India. In English law they are now regarded as 
anomalous in principle and capricious in operation. As to 
trespass by intimidation of a man’s servants, &c. (a rather 
prominent head in the old books of the common law), I 
apprehend that such matters may be left to the Penal Code. 
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Chapter IV. 

Defamatiox. 

FreUmbuiry yote. — In dealing with assault and false 
imprisonment, the definitions of the Penal Code have 
beefi followed. With regard to defamation, it is much 
more difficailt to determine the course to be taken. The 
common law presents — 

(1) minute distinctions between spoken and written 

words or, more exactly, between communications 
by means leaving no visible trace and communi- 
cations by writing or other permanent visible 
symbols, as atfording a cause of action, spoken 
words being actionable per se only when they 
convey certain kinds of imputation; 

(2) an artificial theory of malice, now reduced in effect 

to the doctrine that, exceptions excepted, a 
man acts at his peril in making defamatory 
communications ; 

(3) an elaborate system of exceptions, reducible, however, 

to sufficiently intelligible grounds of public policy 
and social expediency; 

(4) peculiar and somewhat anomalous rules as to the 

respective office of the Court and the jury in deal- 
ing with those exceptional eases which come under 
the title of “privileged communications/' 

As to (1), the Penal Code makes no distinction between 
slander and libel (-?). In this I think it ought to be fol- 
lowed. The common law ruh?s defining what words are and 
are not “actionable per se ” seem to have been already dis- 
regarded in practice in suits between natives in British 
India. 

(,:) See Fat'vaU v. Monndr, I. L. R. 8 Alad. 175. 
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As to (2), the Penal Code does not make wrongful 
intention, but does make knowing or having reason to 
believe that the imputation uttered will harm the reputa- 
tion of the person it concerns, an essential part of the 
dSence. It seems doubtful whether for the purpose of civil 
liability this caution is necessary. The test of words being 
defamatory or not is, according to English authority, an 
''external'' one; the question is what their natural effect 
would be, not whether the utterer knew or might have known 
it; see per Lord Blackburn in Capital and Counties BanJc v. 
Henfy, 7 App, Ca. at pp. 771 — 72. Practically it can 
seldom make any difference in which form the question is 
put, but the language of the Penal Code, if applied to civil 
liability, w^ould be open to misconstruction. On the other 
hand, the Explanations of the Penal Code, section 499, seem* 
dangerously wide. 

(3) As to exceptions, in the Penal Code (following 
English Criminal law) truth is a justification only if the 
publication is for the public good. Such is not the 
English rule as to civil liability; the truth of the imputa- 
tion, on whatever occasion and for whatever purpose made, 
is an absolute defence. And this appears to be accepted 
in civil suits in British India. The other exceptions are 
not? free from over-definition, and, if they were adopted for 
civil purposes, troublesome questions might arise as to their 
effect on the existing lawr. 

There are obvious inconveniences in having the criminal 
offence and the civil wrong of defamation differently 
defined. But these seem less than the inconvenience of 
following the Penal Code; and it seems best, on the whole, 
to take an independent line, with an express ^warning that 
the civil and criminal rules are to be kept distinct. If 
the text of the Penal Code w’ere now adopted for civil 
purposes, British India* wnuld either lose the benefit of 
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modern English jurisprudence, or (what seems more likely) 
the test of the Code w’ould be strained to make it fit the 
English decisions, 

(4) The peculiar difficulty of distinguishing questions of 
fact from questions of law depends on the relation of the 
judge to the jury in a trial by jury, and therefore does not 
arise in British India. 

In the event of the Government of India being of 
opinion that the Penal Code ought to be substantially 
follow^ed, these alternative clauses are submitted: — 

A. Every one who defames any person within the mean- 
ing of the Indian Penal Code, s. 499, commits a WTong^ 
for which he is liable to that person. 

Exceptions, 

B. It is not defamation to publish in good faith any 
fair comment on matter of public interest or open to 
public criticism, or a correct and fair report of a public 
judicial or legislative proceeding; or to commutlicate in 
good faith to any person in a manner not in excess of the 
occasion any information or opinion which it is proper to 
communicate in the interest of that person, or of the person 
making the communication, or of the public. 

This section does not affect the construction or application 
of the exceptions to s. 499 of the Indian Penal Code. 

0. Saving of criminal jurisdiction as in clause 31 of the 
present draft. 

Saving and exclttsion of Penal Code as to defamation, 

31 . Nothing in this Act shall affect the construction or 
operation of Chapter XXI. of the Indian Penal Code; and 
nothing in Chapter XXI, of the Indian Penal Code shall 
affect the construction or operation of this chapter of this 
Act. 
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Samng of criminal jurisdiction on other grounds. 

J^othing in this Act shall justify or excuse in a court of 
criminal jurisdiction the publication of any matter the 
publication whereof is otherwise punishable. 


Defamation defined. 

32 . (1) Every one commits a wrong who defames 
another without lawful justification or excuse. 

(2) A person . is said to defame another if he makes 
to any third person a defamatory statement concerning that 
other (a). 

(3) A statement is said to be defamatory which con- 
veys concerning a person any imputation tending to bring 
him into hatred, contempt, or ridicule, or, being made con- 
cerning him in the way of his ojQGLce, profession, or calling, 
tends to injure him in respect thereof. 

(4) A statement may be made by spoken or written 
words, or by signs, or by pictorial or other representa- 
tions or symbols, and either directly or by insinuation or 
irony (6). 

(o) A person is deemed to make to another person any 
statement which, knowing or having reasonable means of 
knowing its effect, he communicates or causes to be com- 
municated to that person (c-). 

(6) A statement is deemed to concern any person 
thereby designated with reasonable certainty, including 
any member of a definite body of persons thereby col- 
lectively designated whose individual members can be 
identified (d). 


(a) 7 App. Ca. 771, 

(5) It seems now doubtful in 
British India how far the English 
distinction between slander and 
libel is adopted. Compare Nil- 
madhab Mockerjee v. 2)ookeemm 
Khotiahy 15 B. L. R. 161, with 
KdaMrdm Krishna v. Bhndn 


BapujU 7 B. H. C. (A. C.) 17. 

(u) R. V. Burdetty 4 B. & Aid. 
95 [22 R. R. 539]; Stephen, Dig. 
Cr. L., Art. 270; Blake Odgers on 
Libel and Slander, ch. vi. 

(d) See Stephen, Dig. Or. L., 
Art. 267, 
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llliistratiom. 

1. A. writes and sends a letter to B., in which he accuses B. ot* a 
criminal offence. B. opens and reads the letter. A. has not defamed 
B., though the letter may cause pain and annoyance to B. (fi). 

2. A. having a dispute with B., makes an effigy of B., sets it up on 
a bamboo in a public place, calls it by B.'s name, and beats it with shoes. 
A. has defamed B., and the Court may award substantial damages to B., 
if he sues A, (/). 

3. X. has lost some goods: Z. says, " Of course A. did not steal the 
goods, for we all know A.’s honesty.” Such words, if in fact spoken 
in a manner calculated to suggest that A. did steal the goods, may be 
a defamation of A. 

4. A. dictates to B. at Delhi a letter in Persian iiddrossed to C, at 
Bombay. B., having written the letter, seals it, and sends D. with it 
to the post office. The letter is delivered at G.’s house in Bombay. C. 
is away-, but has authorized P. to open and read his letters. P. opens 
the letter, and, not knowing Persian, takes it to Q., a Persian scholar, 
to be translated. Q., having read the letter, explains the purport of it m 
English in the presence of X., an Englishman. P. forwards the letter 
to C. Here A. and B. have, and D. has not, made a statement of the 
purport of the letter to C., and P. has not, but Q. has, made the like 
statement to X. [But qu, whether a professional letter- writer ought 
to be held in India to publish the contents of documents written or read 
by him in the way of his business.] 

5. A. is a Brahman attached to a temple at (xandharvanagar. X. says 
to Z., In a public place, that all Brahmans are Impostors and corruptera 
of the Vedas, This is no wrong to A. Z. answers, “ Xot all Brahmans, 
but you say well as to those of the temple of Gandharvanagar.” This 
may be a wrong to A. 

Note. — This clause is intended to contain the fundamental 
definitions. Sub-clause (1) does away with the fiction of 
*** implied malice ” or “ malice in law,” a course which seems 
clearly authorized by Lord Blackburn’s language in Capital 
€cnd Counties Brnik v. Hentij, 7 App, Ca. at pp. 771, 772, 
782, and specially 787; and see Stephen, Dig. Or. Law, 
Art. 271, and note XVI. in Appendix. Sub-clause (2), 
combined with the interpretation in sub-clause (5), gives 

(e) Muhammad IsmaU Khan v. (/) Pifumber I>oi9S v. Dwarka 
Muhammad Tahir, S N. W. P. 38. Penshad, 2 N. \V. P. 435. 

Familiar law in England. 

40(2) 
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the substance of existing law without the non-natural use 
of the words “publish” and “publication.” The phrase 
of the P. C., s, 499, is “makes or publishes,” but publi- 
cation is not further defined. Sub-clause (3) states existing 
law. Sub-clause (4) abolishes (if now existing in British 
India) the distinction between slander and libel. As to 
sub-clause (5), illustrations might be multiplied indefinitely. 
But it is really a matter of common sense. The sub-clause 
might, perhaps, be safely omitted. 


Construction of words complained of as defamatory. 

33 . (1) In determining whether words are or are not 
defamatory, regard is to be had in the first place to their 
natural and ordinary meaning, and also, if necessary, to 
the special meaning, if any, which the words were fitted 
to convey (gr). 

(2) In ascertaining any such special meaning regard is 
to be had to the context of which the words are part, the 
persons to whom and the occasion on which they were com- 
municated, the local usage and understanding of terms, and 
all other relevant circumstances. 

(3) When words are capable of an innocent meaning and 
also of a defamatory meaning, it is a question of fact which 
meaning they conveyed (A). 

(4) Provided that the burden of proof is in every case on 
the party attributing to words a meaning that exceeds or 
qualifies their natural or ordinary meaning; and such proof 
is admissible only if in the opinion of the Court the words 
are capable of the alleged meaning (i). 

(gr) See the law explained and (0 The rules as ta burden of 
discussed in Capital and Countips proof have been produced by the 
Bank v. Ilenty^ 7 App. Ca. 741. need for defining what is the 

(A) See the chapter of “Con- proper direction lor a jury.^ It 
struetion and Certainty ” in Blake may be a question whether it is 
Odgers’ Digest, and the illustra- desirable to make them formally 
tions there collected, binding on judges deciding with- 

. out juries. 
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Responsibility for statements repeated on hearsay. 

34. A person is not less answerable for a defamatory 
statement by reason only that he makes it by way of repe- 
tition or hearsay, or gives at the time or afterwards the 
authority on w'hieh he makes the statement, or (subject to 
section 38 of this Act) believes the statement to be true: 

Provided that the Court may take these or like circum- 
stances into account in awarding damages (Jt). 

Illustration. 

A. is the chairman of the JRailway Company, and a chairman and 
director of other companies. X. and Z. are speaking of a fall in the 
company's shares. Z. says, “ You have heard what has caused the fall; 
I mean the rumour about the !X£. chairman having failed? ” This may 
be a defamation of A., though such a rumour did exist, and was believed 
by Z. to be well founded. 


Fair criticism is not defcmvation. 

3S« It is not defamation to make or publish in good faith 
any fair comment on matters of public interest or matters 
otherwise fairly open to public comment. 

lllmirations. 

The conduct of a person in the exercise of any public office or in any 
public avoirs in which he takes part is matter of public interest. 

The conduct of local authorities in local administration, and of the 
managers of public institutions in the afairs of those institutions, are 
matters of public interest (Z). 

A published book or paper, a work of art publicly exhibited or offered 
for sale, a public building, or publicly exhibited architectural design, a 
new invention or discovery publicly described or advertised, a public 


Qt) Watkin v. Hall, L. E. 3 
Q. B. 396. This is only the de- 
veloped statement of the princii)Ie 
of tlie common law that, certain 
occasions excepted (and subject 
to the rule of speeiai damage in 
slander, which it is proposed here 
to abrogate), a man defames Ills 
neighbour at his peril. It may 
seem a hard rule, but it is now 
well settled in England, and tlie 


general exception of cases of 
trifling harm (clause 26 of this 
draft) would be at least as etfee- 
tuai to prevent it from having 
oppressive results as the English 
rules limiting the right of action 
for slander as distinguished from 
libel. 

Q) See Purcell v. SoicUr^ 2 C. P. 
Div. 215. 
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performance or entertaimnent, tlie conduofc of persons in public places, 
are open to public comment. 

[The term “privilege” has sometimes been applied to cases of this 
clasSj but wrongly" ; MeHvalev. Carson^ 20 Q. B. Div. 275 (wi)*] 


’Em' public reports are not defamation. 

36. It is not defamation to publish or cause to be 
published in good faith a correct and impartial report of 
a public judicial or legislative* proceeding. Any pro- 
ceeding of which the publication is authorized by the 
Court or legislative body before or in which it takes place 
is, but a proceeding of which the publication has been 
forbidden by that Court or legislative body is not, a public 
proceeding for the purpose of this section. 


l^Altematwe reading , — “ of a public judicial proceeding 
or of any proceeding in either House of the Imperial Parlia- 
anent or any Committee thereof, or of any public proceeding 
of the Council of the Governor-General or any other Council 
established under the provisions of the Indian Councils Act, 
1861 ’’ (w).] 

llliistraiion. 

A, is present at proceedings before a magistrate in the course of which 
imputations are made on B.’s conduct. A. sends a substantially correct 
report of the proceedings to a newspaper and the newspaper publishes 
it. No wrong is done to B. if A, sends the report only for the purpose 
of giving information to the public on a matter of general interest. 
But if A. sends the report from motives of ill-will towards B., this may 
be a wrong to B. (o). 


{in) [I still think so; see pp. 
258, 259, above,] 

(72) 24 & 25 Viet. c. 67. 

(o) Stevens v. Sampson (1879) 
5 Ex. Div. 53. It was decided only 
in 1868 {Wasnn v. W alter ^ L. R. 
4 Q. B. 73), that a fair report of 
a parliamentary debate cannot be a 
libel. Reports, &e., published by 
authority of either House are pro- 
tected by statute 3 & 4 Viet. c. 9, 
which I presume applies to British 


India. Perhaps it is needless to 
refer expressly to that Act here. 
The High Courts would, I suppose, 
apply Wason v. Walter to fair 
reports of proceedings in the 
Governor-General’s Council, &c. 
The case is not provided for in 
sect. 499 of the Penal Code, and 
I cannot find any other Indian 
authority, legislative or judicial, 
on the point. 
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Exceptions mi grounds of piiblic policy. 

37 * IxL the follomng eases the wrong o£ defamation is 
not committed against a person concerning whom a state- 
ment is made, though the statement be defamatory, and' 
■whatever be the intention, motive, or belief of the person 
making the statement: — 


Truth in substance, 

(1) If 'the statement is true: provided (p) that a party 
relying on the truth of a statement must prove 
the substantial truth of that statement as a wliole 
and of every material part of it. 


Statements in course of judicial proceedings or legislative 

debate, 

(2) i£ the statement is made in the course of a judicial 
proceeding before a competent Court, and has 
reference to the matter before the Court [or is made 
in the course of any debate or proceeding of the 
Council of the Govemor-Greneral, or any other 
Council established under the provisions of the 
Indian Councils Act, 1861 (g')]. 

Explanation , — ^For the purposes of this section the pro- 


(;P) I am not sure that the pro- 
viso is neoessary under a rational 
system of pleading. 

(^) Qu, as to the policy of 
applying this rule to India to the 
full extent given to it in 
England. See Abdul MaJsim v. 
Te^f C hander Muharji, 1. E. B. 
3 All. 815 (statements in a peti- 
tion preferred in a judicial pro- 
ceeding held to be protected only 
if made in good faith): also 
Einde v. Bandry, I. L. B. 2 
Mad. IS, which does not decide 
the point, but decline® to assume 
that the English rule holds. The 
vague phrase, "has reference^ is 
the reemt of Mumter v. Lamh^ II 


Q. B. Biv. 588, which decides 
that an advocate’s words are not 
actionable if they have anything 
to do with the case; they need not 
be relevant in any more definite 
sense. Words spoken by a judge 
in his office fall within the more 
general exception of j'udicial acts 
(clause 16 above). See also as 
to tho use of the word " rele- 
vant ” the judgment of L*ord 
Bramwell (then a member of the 
O. A.) in Seaman v. Netkerolift^ 
2 C. P. I>. at p. 59. As to speeches 
in Council, the reason of the thing 
suggests that they must be privi- 
leged, but I do not find any 
authority. 
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ceedings of a naval or military court-martial, or court of 
inquiry, or any other body lawfully authorized to take 
evidence with a view to a determination of a judicial nature, 
such court or body being constituted according to the law, 
regulations, or usage applicable to the subject-matter, and 
dealing with a matter which by. such law, regulations, or 
usage is within its competence, and all reports and state- 
ments made in the course of a naval,. military or official duty 
in reference to such proceedings are deemed to be judicial 
proceedings (r). 


Statements on primleged occasions. 

38. (1) Where a statement is made — 

(i) in discharge of a legal, moral or social duty existing, 

or by the person making the statement believed 
in good faith to exist, of giving information in 
the matter of the statement to the person to 
whom it is made; or 

(ii) to a public servant, or other person in authority, in 

a subject-matter reasonably believed to be within 
his competence, with a vievr to the prevention or 
punishment of an offence or redi’ess of a public 
grievance; or 

(iii) with a view to the reasonably necessary protection 

of some interest of the person making the state- 
ment; or 

(iv) with a view to the reasonably necessary protection 

of an interest or the proper performance of a duty 


(r) It is not free from doubt 
whether reports made in the 
course of military (or otiier offi- 
cial*:') duty, bub not with refer- 
ence to any pending judicial 
pi*(K*eeding, are “ absolutely privi- 
leged,” or are only orefinary 
“privileged communications,” i.e.^ 


are protected only if made horn 
fide. This clause is intended to 
leave the unsettled points at large- 
[See now Chaiterton v. Secretary 
of State for India in Council 
[1895] 2 Q. B. 1S9, 64 L. J. Q. B. 
676.] 
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common to the person making the statement and 
the person to whom it is made; 
that statement is said to be made on a privileged 
occasion (s). 


Immimify of stntemmits in good faith on primleged occasion. 

(2) It is not defamation to make a statement on a 
privileged occasion in good faith, and in a manner not 
exceeding what is reasonably sufficient for the occasion, 

(3) A statement made on a privileged occasion is pre- 
sumed to have been made in good faith (f). 

(4) What is reasonably sufficient for the occasion is a 
question of fact to be determined with regard to the whole 
circumstances (i). 

Illustrations. 

1. Z. has been A.’s servant, and offers himself as a servant to M. 
asks A- his opinion of Z.*s character and competence. This is a privi- 
l^ed occasion, and no wrong is done to Z., though A.’s account of him 
given to be unfavourable, unless Z. can prove not only that A.^e 
account was not true in substance, but that A. spoke or wrote, not with 
the honest purpose of giving information to M. which it was right that 
M. should have, but from personal iil-will to Z. 

2. Z. is A.’s servant and a minor. A. dismisses Z. on suspicion of 
theft, and writes to Z.’s father explaining the grounds of his suspicion. 
Afterwards A. sees Z. in conversation with P. and Z., other servants 
of A., and warns P. and Q. against having anything to do with Z# 
A.’s letter to Z.’s parents is written, and his warning to P. and Q. is 
given, on a privileged occasion (u). 

Z. A., a merchant who has dealings with B., sends Z. to B.’s office 
.with a message. After Z. has left B.’s office B. misses a purse from 
the room in which Z. has been. B. goes to A. and tells him that Z. 
must have taken the purse. This occasion is privileged (a:). 


(s) There is some temptation to 
get rid of the term "privileged 
occasion” altogether; but as it 
would in any case persist in 
forensic usage, and is certainly 
convenient for separating the two 
distinct questions of the character 
of the occasion, and whether it was 
legitimately it seems best to 
keep it in the draft, 

(t) These sub-clauses [and the 


latter part of sub-clause 2: see 
NeviU V. Fine Art, ^c. ItiBur- 
unee Co. n8951 2 Q. B. 156, 
[1897] A. 0. 68j are perhaps un- 
necessary. 

(a) James v. Jolhj, Blake 
Odgers, 256; Somerville v* 
MawJeins, 10 O. B. 583, 20 L. J. 
C. P. 131. 

(x) Amann v. Damm, 8 C. B. 
K- S. 597, 29 L. J. C. P. 313. 
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4. A. and B. are part owners of a ship. A. hears unfavourable reports 
of the master^s conduct as a seaman and communicates them to B. This 
occasion is privileged (y). 

5. A. and B. are partners. O. is their managing clerk. X. writes a 
letter to the firm proposing a business transaction. 0- opens the letter 
and submits it to A., telling A. that from his own knowledge of X. he 
does not think the firm ought to trust him. A. shows X.’s letter and 
repeats tliis conversation to B,, and A. and B. cause a letter to be sent 
in the name of the firm to P., a customer of theirs, stating the circum- 
stances and asking for information as to X.'s business reputation, P. 
sends an answer in which he makes, partly as from his own knowledge 
and partly on general information, various unfavourable statements about 
X. These statements concerning X. are all made on a privileged occasion. 

6. Sending defamatory matter by telegraph, or on a postcard, or the 
communication of such matter by any means to an excessive number of 
persons, or to persons having no interest, or the communication by negli- 
gence to one person of matter intended for and proper to be communi- 
cated to another person, or the use of intemperate language, may make 
a statement wrongful, even if the occasion is otherwise privileged (s). 

7. A. and Z. are inhabitants of the same town. Z. is the executor of >a 
friend who has left a widow and children surviving. X. is Z.’s agent in 
the executorship. A. says to Z. in the presence of other persons, "You 
and your agent are spoken of as robbing the widow and the orphan.^' 
The occasion is privil^ed as regards both X. and Z., if A. intended in 
good faith to communicate to Z. matter which A. thought it important 
that Z., for the sake of his own character, should know. The question of 
what A.^s intention really was depends, among other things, on the 
circumstances of the conversation and the number and condition of the 
persons present (a). 


Chapter V. 

Wrongs against Good Faith. 

fit is proper to mention that these clauses and the notes to them were 
written before Berry v. Feeh (pp. 288 — 292, above) had come before 
either the Court of Appeal or the House of Lords.] 


Deceit. 

39 . A person ■wrongs another who deceives that other 
within the meaning of this Act (&). 


(y) Coneessum, Coxhead v. 
Mchards, 2 C. B. 569, 16 L. J. 

0. P. 278. 

(a?) Williamson v. Freer, L, R. 
9 C. P. 393 ; Fey. v. Sankara. 

1. L, R. 6 Mad. 381 (notice or 


putting out of caste sent on a 
postcard). 

(«) Baviea v. Snead (1870) 
L. R. 5 Q. B. 608 (with some 
doubt as to the verdict). 

(5) The definition of cheating 
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Deceit defined. 

40 , (1) Where one person makes a statement to 
another which — 

(a) is untrue; and 

(b) which the person making it does not believe to be 

true, whether knowing it to be untrue, or being 
ignorant w’hether it is true or not; and 

(c) which the person making it intends or expects to< 

be acted upon in a certain manner by the person 
to whom it is made, or with ordinary sense 
and prudence would expect to be so acted upon; 
and 

(d) in reliance on w^hich the person to w’hom it is made 

does act in that manner to his own harm; 
there the person making the statement is said to deceL\’e 
the person to ■whom it is made (c). 

(2) For the purpose of this section, a statement may be 
made in any of the w’ays mentioned in s. 32 (d) of -this Act, 
and may be made either to a certain person or to all or any 
of a number of persons to whom it is collectively addressed. 

Explanation. — (1) A statement intended by the person 


in the Penal Code, s. 415, is very 
wide, yet it does not completely 
cover the ground of deceit as a 
civil wrong. Por in some cases 
an action for dejeit will lie with- 
out any bad intention, and even 
in spite of good intention on the 
part of tlie defendant {PolhUl v. 
Walter, 3 B. &; Ad- 114), the 
principle being that if a man 
takes on himself to certify that of 
which he has no knowledge, even 
in the honest belief that he is 
acting for the best, he shall 
answer for it if the fact is otlier- 
wise. On the other hand, the 
Penal Code does cover all ordi- 
nary oases of fraud, and the once 
vexed question as to the responsi- 
bility 01 a principal in tort for the 


fraud of his agent does not seem 
easy to treat as open in British 
India in the face of sect. 238 of 
the Contract Ac*t, though that en- 
actment does not directly settle it. 

(c) It has been suggested that 
there may be deceit by conceal- 
ment of facts without any state- 
ment at all. Concealment, or 
even non-disclosure, may avoid a 
contract; in some cases of con- 
tract?, a very strict duty of dis- 
closing material facts is imposed 
by law; but I am not aware that 
a* mere omission to give Informa- 
tion has ever been treated as an 
actionable wrong. 

(d) The clause defining defa* 
mation. 
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making it to be communicated to and acted upon by a 
person is deemed to have been made to that person. 

(2) Where a person acts in reliance on the statement of, 
another, it is immaterial that he had the means of exami- 
ning the truth of that statement. 

(3) A statement may be untrue, though no part of it 
is in terms untrue, if by reason oJE material facts being 
•omitted the statement as a whole is fitted to deceive (a). 


Illustrations. 

1. N. dra*ws a bill The biU is presented for acceptance at X/s 

office when X. is not there. A., a friend of X., who is there, but not 
concerned in X.’s business, accept the bill as X.’s agent. He has not in , 
fact any authority to accept, but believes that the bill is drawn in the 
s^ular course of business, and that X. will ratify the acceptance. The 
bill is dishonoured when due, and Z., the holder in due course, is unable 
to obtain payment. A. has deceived Z., though he honestly meant to act 
for the benefit of all parties to the bill; for he has represented to aU to 
whom it might be offered in the course of circulation that he had autho- 
rity to accept in the name of X., knowing that he had not such authority^i 
and Z. has incurred loss by acting on that representation (/). 

2. A-, B., and C. are partners in a firm; D. and E. agree with 
them to form a limited company to take over the business of the firm, 
and to become directors jointly with A., B., and G. A prospectus is 
prepared and issued with the authority of A., B., O., D., aud E., 
stating, among other things, that the consideration to be paid by the 
company for the goodwill of the business is Rs. 10,00,000. Z. applies 
for and obtains shares in the company on the faith of this prospectus. 
In fact the firm is insolvent, and the Bs. 10,00,000 are intended to bo 
applied in paying its debts. The company falls and is wound up, 
and Z. incurs liability as a contributory. A., B., O., D., and E. have 
•deceived Z. (gr). 

3. In the case stated in the last illustration P. applies for and obtains 
shares on the formation of the company. Afterwards P. offers his shares 
■for sale, and Q., having read, the prospectus and relying on the truth of 
its contents, buys P.'s shares. The authors of the prospectus have not 
deceived Q., for it was addressed only to persons who might become 
•original shareholders, and not to subsequent purchasers of shares (A). 


(e) See per Lord Cairns in 
Pe&i V. Gurney, L. R. 6 H. L. al 
p. 403. 

(/) Toimi V. Walter, 3 B. & Ad. 
114 [37 B. B. 844], Doubt is 


expressed whether this be a suit- 
able illustration for Indian use. 

(a) "Peek v. Gurney, L. B. 6 
H. L. 377. 

(A) Ihi^. 
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4. A. offers to sell his business to Z.; assures him that the annual 
profits, as shown by the books, escoei Rs. 5,000, and tells Z. that he- 
may examine the books. Z., on the faith of A.’s statement, agrees to the 
terms proposed by A. without examining the books. If he had. examined- 
them he would have discovered, as the fact is, that the profits are much 
less than Rs. 5,000. This will not preclude Z. from suing A. for 
deceit (i). 

5. A. deals with Z., a gunsmith, and requires a gun for the use of A.’s 
son B. Z. in B.’s presence, and knowing that the gun is wanted for B.’s 
use, warrants to A. that the*gan is of good w'orkmanship and materials,, 
and safe to use. A. thereupon buys the gun, and gives it to B. The gun 
is in fact badly made, and Z. know.? it, and by reason thereof, the first 
time B. fires the gun, it bursts and wounds B. Z. has der!>eived B. (^r).. 

Slander of title, 

41. A person 'vsTongs another who causes harm to that 
other by making, for the purpose of injuring that other, 
a statement which is untrue, and wdiieh he does not 
believe to be true — 

(a) concerning that other’s title or interest in any 

property: 

(b) concerning any pretended exclusive right or interest. 

of his own as against that other. 


Malidom prosecution. 

42. A person wrongs another who — 

(a) without reasonable and probable cause, and 

(b) acting from' some indirect and improper motive, and' 

not in furtherance of justice, 
falsely accuses that other of an offence, of ■which offence 
that other is acquitted by the Court before w^hich the 
accusation is made, or, having been convicted in the first 
instance, is ultimately acquitted on appeal by reason of the- 


ft) On this point, see Medgrave 
V. Hurd, 20 Ch. D. 1. It is 
pointed out that Explanation 2, 
and this illustration, are hardly 
oonsisrtent with the exception to 
s, 19 of the Contract Act. That 
exception is not in accordance 


with Englisli law as now settled, 
and es. 17-19 are generally not. 
vew satisfactory. 

(k) Langridget v. Leny, 2 M. 
& W. 519, 4 M. & W. 388 [46. 
R. R. 689]. 
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■original conviction having proceeded on evidence known by 
tho accused to be false, or on the wilful suppression by him 
of material information (Z). 

Explmatmi . — The plaintiff must prove both the absence 
of reasonable and probable cause, and the existence of an 
indirect and improper motive for the prosecution (w). 


Abuse of process of Court. 

43. A person wrongs another who causes harm to that 
other by wilful abuse of any process of the law {n). 

Note . — ^There are other misceUaneaus wrongs which may be generally 

-described as malicious interference with rights But I submit 

that the law on these questions is neither settled enough to make imme- 
diate codification prudent, nor of sufficient practical importance to make 

it probable that delay will do any harm [This note, as written, 

has now been out of date for some years. For the state of recent 
•authorities, see above, pp. 319 — ^321, sgq.'] 

(1) Per Bowen L. J*., Abrath good simplification to replace the 

V. N, B. M. Co. 11 Q. B. D. two sub-clauses (a) and (b). The 

•440, 455. This case [since af- draft follows tae language of 

firmed in H. L. 11 App. Ca. 247] recent English autlioiity. The 

is the latest authority in the explanation will have to be re- 

Court of Appeal, and defines the cast if the body of the clause is 

‘Cause of action caxefuEy and altered as sugested. The English 

• completely. The condition as to authorities on malicious proseeu- 

the proceedings having terminated tion seem to be applicable in 

in favour of the accused is in British India; see 11 B. L. E. 328. 

British India complicated by the («) That malicious abuse of 
system of appeals in criminal civil process miiy be actionable, 

jurisdiction, ft does not seem see Baj C bunder Roy v. Shama , 

■desirable to depart from the com- Soondan J)eH, I. L, R. 4 Cal. 

mon law as laid down in JJyrath 583. In this class of case?, as 

V. N. B. R. Go. without evident distinguished irom malicious pro- 

necessity; but some provision has secution, special damage^ must 

to be made for the case of a always be shown. See Bigelow, 

conviction being reversed. That L. O. 181, 206, I do not think 

which I submit is intended to re- it would be dedrable to add illus- 

present the better Anglo-Indian trationa to this clause; at all » 

opinion upon this point, events not without intimate know- 

(w) '‘Knowing that there ia no ledge of Anglo-Indian judicial 
jusib or lawful ground for his ac- ptoceedinga. The same , remark 

cusation*’ (after P, C. 211) haa applies to the clause on malicious 

"been sngge^d, and might be a prosecution. 
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Chapter VI . 

Wroxgs to Property, 

Trespass defined. 

44 * Every one oomiaits a T\Tong, and is said to commit 
a trespass and to be a trespasser, who, without the con- 
sent of the owner of such property as in this seetioa 
mentioned or other lawful justification or excuse 'and to 
the damage or annoyance of the owner — 

( 1 ) enters on any immorablo propi.*rty, or causes any 
animal to go upon such property, or permits 
any animal in his possession or custody, being to 
his knowdedge or by its kind accustomed to stray, 
to go upon such property, or puts, casts or impels 
anything in, upon, or over such property; 

{ 2 ) assumes to exercise o^vmership over any movable 
property, or does any act which deprives the 
owmer of its use permanently or for an indefinite 
time (p); 

(3) destroys or damages any property; 

(4) does any other act w’hich directly interferes wdth 

the la\\'ful possession of any property, movable 
or immovable. 

Proteeitim of apparent right to possession. 

46 . For the purposes of the last foregoing section every 
^one w-ho is in lawful possession of any propexdy, or w*ho 
peaceably and as of right is in actual occupation, or 
has the actual custody or control ( 5 ), of any property, is 

(o) See note at the end of this settled English authority. But it 

chapter. is by no means certain that in 

(p) Per Bramwoll B., JSiort v. England a servant having the 

Sott (1874) L. R. 9 Ex. 80, 89; custody of a chattel out ol his 
• cf. the judginent of Thesiger L. J. masters presence or the proto. 
in JoMS? V. Eouffh (1880) 5 Ex. D, tion of his house cannot sue a 
.115, 128. trespasser in his own name; see 

(q) [This probably goes beyond p. 347, above.] 
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deemed to be the o\\Tier thereof as against every one not 
having a better title. 

Trespass hy possessor ^or limited^ p^irpose exceeding Ms- 

right, 

46 . A person who has lawful possession, custody or 
control of property under a contract with the owner of that 
property or otherwise may become a trespasser by dealing 
with the property in a manner inconsistent with the title by 
which he has that possession, custody or control, or in excess 
of his rights under that title. 

Illustration, 

If a pledgee with power of sale sells the pledge without the conditions 
being satisfied on which the power of sale is exercisable, or a hirer of 
goods pledges them for his own debt, or a bailee without the bailor’s 
consent lends the goods in his custody to a third person, these and the 
like acts are trespasses (f). 

Mistake does not generally, excuse trespass. 

47 . Interference with the property of another is not 
excused, by mistake even in good faith as to the owner- 
ship or the right of possession, or by ah intention to aiot 
for the true owner’s benefit: 

Imrriumty of certain ministerial actmw. 

Provided that a carrier or other person using the carriage 
or custody of goods as a public employment does not com- 
mit a trespass by dealing with goods in the ordinary way 
of that employment and solely hy the direction and on 
behalf of a person who delivers those goods to him for that 
purpose and whom’ he in good faith believes to be entitled 
to deal with those goods: 

Provided also that a workman or servant does not 
commit a trespass by dealing with any property in the 

(r) Donald v. SiiehUng^ L. R. 1 Q. B. 685, is the modern leading case. 
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ordinary vraj of liis emplorment and in a niannor autho- 
rized as bot\\*Geii himself and his employer and ^vhioh he 
in good faith believes his employer to be entitled to 

authorize. t 77 . ^ 

Illustrations. 


1. obtains goods from Z. by fraud and false pretenees, and, being* 
apparent owner of tiie goods, purports to sell them to A., who in good 
faith accepts them and pays il. for them. A. is in fact dealing on 
behalf of P., and forthwith delivers the goods to P. ^E. absconds with 
the price. A. has wronged Z., and is liable to Z. for the value of the 
goods (.v). 

2- A. is a tenant of land belonging to B. A. without auriiority, hut 
intending to act for B.'s as \veU as A.‘s henetit, convert' part of this 
land into a tank. A. has wronged B., and B. need not prove that the 
value of the land is diminished (/). 

3. A. obtains goods by fraud and false pretences from Z. ar Bombay, 
and sends them by railway to B. at Allahabad. The railway coni puny 'S 
servants deliver the goods at Allahabad to B.’s order according to tlie 
usual course of business. If the railway company has not before this 
delivery received any notice of an adverse claim on the part of Z., the 
railway company has not wronged Z. 

4. Z- is the owner of 100 maunds of wheat. A. obtains this wheat from 
him by fraud and false pretences, and o^rs it for sale to B,, a miller, 
who accepts it in good faith. B. causes the wheat to be ground in his 
mill together with other wheat bought by B. from the true owners. 
The men employed in the mill do not know from whom the wheat was 
bought. Here B. may have wronged Z., but the men employed in the 
mill have not (iO- 


Mere claim of 7'ight ccninot he trespass. 

48f The mere assertion of a right to deal with property 
or to prevent another from dealing with it is not a trespass. 


(s') liollvis V. Fotder^ L. R, 7 
H. L. 757. 

(i) Tarini Ch-aran Bose v. Bel)" 
narayan MistHj 8 B. L. R. App. 
69. It the conversion were proved 
to be beneficial to the property, 
queere. 

(zt) As to these exceptions, sw 
the opinion of Blackburn J. in 
Sollim V. Fowler, L. R. 7 H. L. 
at pp. 766-8, which ^ seems to 
favour making them wide enough 
to protect the miller or spinner, 
if acting in good faith and with- 
out purporting to acquire any in- 
P. — T. 


terest in the corn or cotton beyond 
that of bailee for a special purpo^ 
without notice of the true owner’s 
claim, as well as his servant; and 
as to carriers, cf. Bheridcn v. 

Quay Co., 4 O. B. X. S. 618. To 
give' full effect to Lord Blackburn’s 
opinion the proviso would have to 
protect all persons handling the 
goods of others in the way of their 
business. Lord Blackburn himself 
points out that this would go be- 
yond existing authority. Whether 
it sliould be done is submitted as 
a question of policy. 
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Licence defined, 

49 . The consent of an owner to entry upon or interference 
with his property is called a licence, and a person to whom 
such consent is given is called a licensee. 

A licence, and the revocation of a licence, may be either 
express or tacit. 

Illustration. 

A man who keeps an open shop or office thereby gives to all persons 
who may wish to deal with him in the way of his business a licence to 
enter the shop or office during business hours. If he gives up the busi- 
ness and turns the shop or office into a private dwdlling-house, thig 
licence is revoked. 


Effect of licence. 

50 . {x). A licence — 

(1) does not bind the successors in title of the licensor; 

(2) is not assignable by the licensee; 

(3) is limited to the purposes for which and subject to 

the conditions, if any, on which it is given; 

(4) is revocable at the will of the licensor, unless coupled 

with an interest. 

Explanation . — ^A licence is said to be coupled with an 
interest where it is given as part of the same transaction 
with tho conveyance of a legal interest in some property 
by the licensor to the licensee, md that interest cannot be 
enjoyed without doing the act permitted by the licence. 


(a?) Chapter VI. of th-e Ease- 
ments Act (V. of 1882) deals with 
licences as regards immovable 
property only. It is submitted 
that, inasmuch as a licence doesi 
not create an interest in property, 
but merely excuses what would 
otherwise be a trespass, the sub- 
ject belongs to the law of torts 
more properly than to the law of 
easements. This being so, and 


the local extent of the Easements 
Act being limited, I leave the 
matter to tho consideration of the 
Government of India. The two 
sets of clauses are intended to 
declare the same law, and I do 
not know that any great harm 
would come of having both in 
force over a limited extent of 
territory. 
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lUustration. 

A, sells to B. cattle which are pasturinor on A/s land, or trees growing 
on A.’s land. This implies a licence to B. to enter on A.'s land to take 
the cattle away or to cat the trees, as the case may be, and A- cannot 
revoke the licence while the contract of the sale is in force. 


Time of grace after rerocatimi of liceme. 

51. Notwithstanding the revocation of a licence, the 
licensee is entitled to the benefit of the licence for a 
reasonable time thereafter so far as may be necessary to 
enable him to restore the former state of things (y). 

Illustrations, 

1. B. is on A.’s land under a revocable licence. A. revokes the licence. 
A. must not remove B. from the land until B. has had a reasonable 
time to leave it. 

2. B. has timber lying on A.’s wharf under a revocable licence. A. 
revokes the licence. A. must allow B. access to the wharf for a reason- 
able time for the purpose of removing his timber (r). 


True owner's right of recapture. 

52. A person entitled to the possession of any movable 
property who has been wrongfully deprived thereof may 
[within a reasonable time] retake the same if he can peace- 
ably do so, and so far as necessary for that purpose may 
peaceably enter on the wTongdoer^s land (a). 


(?/) Great trouble has been 
caused in the United States by 
the untimely revocation ot parol 
lieeneeis to erect dams, divert 
watercourses, and the like; and in 
some cases the law has been 
strained to confer rights on the 
licensees under the doctrine of 
estoppel or part performance. 1 
do not know whether similar diffi- 
culties are to be apprehended in 
British India. 

(ar) See ComM v. Stubbs 
(1870) L. R. 6 C. P. 334, 339; 
and Mellor v. Wathins (1874) L. 
B. 9 Q. B. 400. 

(< 3 !) Pat rich v, Co^enck, 3 M. & 


\V. 483 [49 B. E. 696], ex- 
plaining Blackstone's statement, 
Comm. iii. 4, which denies the 
right of entry on a third f&rsovPB 
land for capture, except where the 
taking was felonious. The plea 
in Patrick v. Colerick has the 
phrase '‘fresh pursuit”; the 
Court do not say anything of this 
being a necessary condition. But 
I supp<^e recapture should be, if 
not strictly on fresh pursuit in 
every case, yet within a reason- 
able" time. English authorities are 
scanty on this point. There seem 
to be many modern American 


cases. 

41(2) 
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]!^cie . — ^The term “ trespass ” has been extended to cover every kind 
of wrongful interference with property. Our distinctions between tres- 
pass, conversion, &c., are obviously not applicable in British India., 
Simplification at least as bold as that of the present draft is a necessity. 

It may be a grave question whether the strict rule that a man meddles 
with another’s property absolutely at his peril be altogether fitted for 
Indian purposes, especially in its application to immovable property. I 
suggest for consideration the insertion of the words “ to the damage .or 
annoyance of the owner^” or words to the like effect, as part of the defini- 
tion. So far as I am aware, the change would be only equivalent to 
what is the settled law of all civilized countries not under the common 
law, including Scotland. It is so much the case that the English law 
of trespass is unknown in Scotland that it has been found necessary to 
provide by statute against camping out in private grounds, and other 
things ejusdem generis & 29 Viet. o. 56, which makes the acts there 
described police offences. Not that other systems declare a right of 
** innocent passage ” over a private owner’s land, but they do hot pro- 
vide any means, other than “ self-help ” at the time, of treating such 
passage as a wrong where there is no damage and no annoyance. What 
circumstances are sufScient evidence of injurious intent, e.g., whether 
climbing over a fenee'would have this effect, must be a matter of detail 
to be regulated according to the habits of the country. 


Chapter VII. 

Nuisance. 

Special damage from public miisance. 

53 . Where special damage is caused to any person by ,a 
public nuisance within the meaning of the Indian Penal 
Code, section 268, the person guilty of the nuisance wrongs 
and is liable to the person suSering the damage. 

Explanation . — Special damage for the puqDOse of tliis 
section means some injury, obstruction, danger, or annoy- 
ance to a person, or to his property or business, consequent 
upon his exercise of a public right being interfered with, 
and distinct from the fact that it is interfered with. 

Illustrations. 

1. Z. unlawfully digs a trench across a high road, whereby A. and 
others are prevented from freely passing and repassing thereon. This 
Ls no private wrong to A.^ But if A., going along the road in the dark. 
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and not knowing of the obstruction, falls into the trench and is lamed, 
this is a special damage for which Z. is liable to A, (5). 

2. Z. unlawfully obstructs a navigable river. By this obstruction A. 
is prevented from taking a certain cargo of goods to market by watter, 
and has to take them overland at increased cost. The expense thus 
incurred by A. is special damage for which Z. ia liable to him (<?). 

3. Z. unlawfully obstructs a street in a town by conducting building 
operations in an unreasonable manner. A, is a shopkeeper in the same 
street, and by reason of the obstruction tratiie is diverted from his shop 
and he loses custom and profits. Tliis is special damage for which Z. is 
liable to A. (af). 

4. Z. persistently obstructs a public footw’ay which A. is in the habit 
■of using. A. several times removes the obstruction for the purpose of 
passing along the way, and is put to trouble and expense in so doing. A. 
has no right of action against Z., for A. has not suffered any damage or 
inconvenience except in common w-ith all persons using the way (<?). 

5. A., B., and others, being ^Mussulmans, are accustomed to carry 
tahuts in procession along a certain public road for immersion in the 
.sea. Z. unlawfully obstructs the road so that the tabuts cannot be 
carried along it in the accustomed manner. A. and B. have no right 
of action against Z. (/). 


Liability for private nuisance. 

54, Every one who is guilty of a pri^iate nuisance as 
defined by this Act wrongs and is liable to any person 
thereby harmed. 


Y- B. 27 H. Viri. 27, 
pL 10. 

(c?) Mme V. Miles, 4 M. & S. 
101 [16 B. E. 405]. 

(d) Wilkes V. Hungerferd Ma*'- 
het Go., 2 Bing. 27. C. 281; this 
has been tliought to be overruled 
by Jlielset v. Metropolitan E. Co., 
Ja. B. 2 H. L. 175 (see at pp. 188, 
189); per 'Willes J., Beckett v. 
Midland E. Co., L, B. 3 0. P. 
100. But this again is difiicult 
to reconcile with the principle of 
Zgon Y. Fishmongers’’ Co., 1 App. 
€a. 662; see Frits v. Hobson, 
14 Ch. D. 542. Eioket^s case 
is perhaps beet treated as an 
anomalous decision on the con- 
struction of a statute with regard 
to particular facts; the Court 


below seems to have tliought the 
obstruction was trifling. Wilkeses 
e^se has been followed by the 
Supremo Court of Ma^chusetts; 
Stetson y. Faxon, 19 Pick. 47; cp, 
Benjamm v. Storr, L. B. 9 C. P. 
400. 

(e) WinterhoUoth 7. Zord 
Berbij, L. B. 2 Ex. 316. 

(/) Satkit Valad Kadir Samare 
V. Ihrdlihu Ago Valad Mirsd 
Agd, I. Jj. B. 2 Bom. 457, where 
English authorities are well col- 
lected. S. P. Oebandii bin Kee 
Fatil 7. Ganpnti bin Zakshuman, 
ibid, at p. 469; Karim Buksh v. 
Biidha, 1 All. 249. Jim Eamh^ 
hod V. Jodhd (xhelld, 1 Bom. H. 
C. 1, appears to be imperfectly 
reported. 
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Private nuisance defined. 

55 . Private nuisance is the using or authorizing the 
use of one’s property, or of anything under one’s control, 
so as to injuriously affect an owner or occupier of 
property — 

(a) by diminishing the value of that property: 

(b) by continuously interfering with his power of control 

or enjoyment of that property: 

(c) by causing material disturbance or annoyance to him 

in his use or occupation of that property {g). 

What amounts to material disturbance or annoyance 
is a question of feet to be decided with regard to the 
character of the neighbourhood, the ordinary habits of 
life and reasonable expectations of persons there dwelling, 
and other relevant circumstances (Ji). 


Illustrations, 

1. Z. has chemical works near A/s land, the fumes from which kill or 
stunt vegetation on A.’s land and reduce its selling value. Whether the 
land is or is not rendered less wholesome for human habitation, Z. has 
wronged A. (t). 

2. If Z. has a house whose eaves overhang A.'s land, or if the branches 

of a tree growing on Z.’s land over land, this is a nuisance 

to A., inasmuch as it interferes with his powers of control and enjoy- 
ment on his own property, and also tends to discharge rainwater on 
A.’s land (Jc). 

3. Z. has a lime-kiln so near to A.’s house, that, when the kiln burns, 
the smoko enters A.’s house and prevents A. and his household from 
dwelling there with ordinary comfort. This is a nuisance to A. (Z). 


^ {g) It will not escape observa- 
tion that to somei extent thci 
definition of nuisance overlaps 
that of trespass the over- 

hanging eaves in lllust. 2 seem 
to constitute a continuing tres- 
pass). This is so in England and 
all common law jurisdictions, and 
it does not produce any difficulty 
or inconvenience that I know of. 

(^) Walter v. Selfe, 4 De G. 
& Sm. 315; SahHn v. North 
Brancepetk Coal B. 9 Ch. 


(J) St. B.elen'8 Smelting Go. v. 
Tipping j 11 H. Xi. C. 642. 

(/j) F. N. B. 184 d; Tenrud- 
do6fz*s case, 5 ‘ Co. Bep. 100 b; 
Fay V. Frentice, 1 C. B. 829; 
Bari of Lonsdale v. Nelson, 2 B. 
& C. at p. 311; cp'. Marrop v. 
Nirst, L. B. 4 Ex. 43, an ex- 
ample which must be adapted for 
Indian use, if at all, only on tho 
spot, and with the light of local 
knowledge. 

(Z) Aldred^s case, 9 Co. Bep. 
59 a; Walter v. Selfe, note (h); 



SPECUI^PAET, 


647 


4. Z., a neighbour of A/s, causes bells to be rung oa bis land so 
loudly and frequently that A. cannot dwell m bis house in ordinary 
comfort. This is a nuisance to A. (?»). 

5. A.j living in a street in Calcutta^ complains of noises proceeding 
from the house of his neighbour Z. as being a nuisance to him. In 
deciding whether a nuisance exists or not, r^ard is to be had to the 
general habits of life of persons dwellii^ in cities. 


Fre-exiBtmce of nuisance immateriah 

56. A person who enters on the occupation of land or of 
a house with knowledge that a state of facts which causes 
or is likely to cause a nuisance to occupiers of tliat land 
or house exists or is likclv to exist near it does not therebr 
lose his right to complain of any nuisance caused by that 
state of facts (%). 

Explanation . — This section does not affect the acquisition 
or loss of any right under the Indian Limitation Act, 1877, 
or the Indian Easements Act, 1882 (o). 

lllustratiom. 

1. Z. has for some years carried on a noisy business on land adjoining 
a liouse built and occupied by A. on his own land. The noise is such as 
to be a nuisance to persons dwelling in the house. B., knowing these 
facts, buys A.’s house. Z. wrongs B. if, after B. has entered on the 
occupation of tlie house, he continues Ms bu^ess so as to prevent B. 
or his household from dwelling in the house with ordinary comfort. It is 
immaterial whether A., daring his occupation, did or did not complain 
of the nuisance. 

2. The facts being otherwise as in the last illustration, Z.’s business 
has been carried on for such a time that he may at the date of B.^e 
purchase have acquired a prescriptive right as against A. and persons 
claiming through him. Here the previous conduct of A. and his pre- 
decessors in title is material as between Z. and B. 


and other modem brick-burning 
cases, e.g.) Bamford v. Turnleih 
3 B. & S. 66. 

(m) Soltau V. JDe Meld, 2 Sim. 
N. S. 133. This seems to cover 
a fortiori the cases of noise and 
vibration of machinery, letting off 
fireworks, &c, 

(m) In other words, the old 
doctrine that a man who "cornea 


to a nuisance” cannot complain 
(Blackst. ii. 403) is not now law; 
St. Smelting Co, v. Tip-^ 

ping, and other recent authorities. 

(p) Qu, Can prescriptive rights 
be acquired in British India other- 
wise than under one of these Acts? 
If so, the saving words should be 
made to cover them. 
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3- Z. has for more than twenty years carried on a noisy business on 
land adjoining land of A.*s, on which there is not any dwelling-house.. 
A. builds and enters on the occupation of a dwelling-house on his own 
land near Z.’s workshop. Z. wrongs A. if he continues his business so 
as to prevent A. from dwelling in the house with ordinary comfort: 
for the doing of acts which were not a nuisance to the occupier of A.’s 
land when done could not in any length of time entitle Z. to continue! 
similar acts after they became a nuisance (^). 

Same facts may he Mstinct nuisance to several persons, 

57. The same facts or conduct may constitute a nuisance 
to several persons, and the wrongdoer is severally liable to 
every such person. 

Illustration, 

Z. has a manufactory. The smoke from the chimneys flows into A.’s 
house and prevents him from dwelling there, the noise and vibration of 
machinery makes B.’s and O.’s shops unfit for carrying on their business, 
and the fumes spoil D.’s growing crops. Z. has wronged A., B., 0., 
and D. 

Co-existence of other nuisances no defence, 

58. Where several persons are guilty of similar nuisances, 
every one of them is severally liable to any person thereby 
harmed, notwithstanding that any such person may suffer 
harm of the same kind and of equal or greater amount from 
the other co-existing nuisances. 

Illustration, 

A., B., and O. have dye-works on the banks of the same river, and pour 
noxious refuse into it to the damage of X., a riparian occupier. A. has 
wronged X., ev6n if the water flowing past X.’s land would not be made 
flt for use bj" A. alone ceasing to foul the stream (^). 

When owner out of possession can sue for nuisance. 

59. An owner of immovable property, not being in pos- 

session, of it, can sue for a nuisance to that property only if 
the nuisance — > 

(a) permanently affects the value of the property; or 

(h) tends to establish an adverse claim of right. 

(2?) Sturges v. Bndgman, 11 Ch. {q) Wood v. Waicd, 3 Ex. 748; 

Crossleg v. Lightowler, L. R. 2 Oh. 

478. 
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Illustrations. 

1. A. rents a house in a public street from B. Z. keeps his horses 
and carts standing in the street for iong- and unreasonable times, in 
such a manner as to be an obstruction of the street, and a nuisance to 
the occupiers of the house. Z. has wronged A. only, and not B. (r). 

2. A. rents a field from B., together with a watercourse passing 
through tho field. Z., an occupier higher up the stream, fouls the 
water so as to be a nuisance to A. Z. has wronged both A. and B., ae 
his acts would, if not resisted, tend to establish a claim to foul tho 
stream as against B. 

3. Z. lias smelting works near xV.’s land. Tlio fumes from the works 
kUl or spoil the trees growing on A.’s land, make it generally less fit for 
occupation, and diminish its selling value. Whether A. is or is not 
occupying the land, Z. has wronged A. 


What persons are liable for a numnee. 

60 . Tlie following persons are liable for the creation or 
continuance of a nuisance, as the case may be: — 

(a) Every one wTio actually creates or continues, or autho- 

rizes the creation or continuance of, a nuisance: 

(b) every one who knowingly suffers a nuisance to be 

created or continued on land in his possession (s): 

(c) every one w^ho lets or sells land with an existing 

nuisance on it (#) ; but a lessor is not liable 
under this section by reason only of the omission 
of repairs w^ich, as between himself and the lessee, 
the lessee is bound to do (u). 

Explanation. — ^W^bere a nuisance is caused by a tenant's 
use of property, the lessor is not liable for it by reason only 
that the property is capable of being so used. 


(r) Mott V. Shoolhred, L. R. 20 
Bq. 22. 

(^) White V. Jameson, L, B. IS 
Eq. 303. 

(0 Jlosewdl V. Pnu/*, 12 Mod. 
-635; ToU v. Wlight, 9 0. B. N, 
S, 377 ; Jfdaon v. Liverpool 
Brewery 0^., 2 0. P. B. 311, and 
cajses there cited. See, too, Gandy 


V. Jubher (undelivered judgment 
of Ex. Ch.), 9 B. & S. 15. 

('«) It seems the better opinion 
that the lessor’s knowing of the 
nuisance at the time of letting 
does not make any difference, 
unless he actually authorizes its 
continuance: Pretty v. • JBickmore, 
h. B. 8 C. P. 401; GvHnnell v. 
Burner, L. B. 10 0. P. 658. 
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Illustration. 

A. lets to Z. a house, with a chimney near B.’s windows. Z. makes 
j6.re5 in this chimney, and the smoke thereof becomes a nuisance to B. 
Z. only, and not A., has wronged B,, unless A. let the house to Z. with, 
express authority to use that chimney in the manner in which Z. has 
used it (x). ; , 

Concurrent civil and criminal jurisdictian in case of special 
damage from public nuisance. 

61 * A Civil Court may make an order for removing ja 
public nuisance at the suit of any person who suffers, 
special damage by that nuisance, notwithstanding that 
an order for the like purpose might be made by a 
magistrate {y). 

Note . — ^The subject of remedies for nuisance appears to be already 
suf&ciently dealt with by the Specific Belief Act (I. of 1877), chaps. 
9 and 10, and the Civil Procedure Code, chap. 35, and Porm 101 in 
Sohed. 4. Abatement of nuisances by the act of the party wronged 
without process of law is hardly in use in England, except as against 
infractions of semi-public rights like rights of common. 


Chapter VIII. 

Negligence. 

Negligence and diligence. 

62 . (1) Negligence is the omission or failure to use duo 
care and caution for the safety of person or property within 
the meaning of this Act, and a person so omitting or failing, 
whether in respect of his own person or property or that of 
others, is said to be negligent. 

(2) Diligence in this part of this Act has the same mean- 


(x) Uich V. Bas ter field, 4 C. B. 
783. 

(y) As this point has b«en 
rai^ and decided (Ea/ Koomar 
Singh V. Sahehzada Boy, 1. L, R. 


3 Cal. 20), it may be worth whilo 
to deal with it in the Bill. I do 
not find that it is noticed in the 
last revision of the Civil Procedure 
Code. 
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ing as dae care and caution, and a pc-rson using duo care 
and caution is said to be diligent. 


Evidence of negligence, 

63 . (1) Where harm is complained of as caused bv the 
negligence of any person, it is a question of fact whether 
that person has or has not been negligent. 

(2) A person is not liable for negligence where the facts 
are not less consistent with diligence than with negligence 
on that person’s part. 

(3) In determining whether one person has or has not 
been negligent tow^ards another, regard is to be had to 
that other’s apparent means of taking care of himself (r). 

Illicstrations, 

1. A. occupies a warehouse iu which coal is kept. The coal takes hre, 
and both A.’s warehouse and an adjoining warehouse belonging to B. 
are burnt. B. sues A. for compensation. It is a question of fact 
whether there has been negligence on A.’s part, either in the manner in 
wMeh the coal was kept, or in the precautions used against fire, or in 
the endeavours made to subdue the fire when it was discovered («). 

2. The X. Railway Company line crosses a high road on the level. A.,, 
a foot passenger, attempts to cross the line at this place, not being 
expressly warned by any servant of the company not to do so, and is 
knocked down and injured by a train under the management of the 
company’s servants. It is a question of fact whether, having regard 
to the precautions for the safety of persons crossing the railway, which 
may have been prescribed by rules under the Indian Railway Act, 1879,, 
to the local circumstances, to the usual course of traffic, and to the state 
of things at the time of the accident, the injury to A. was or was not 
caused by negligence on the company’s part (<za). 

3. A grass bank adjoins the X. Company’s railway, and is part of the 
company's property. Grass cut by the company’s servants on this bank 


(s) It is not easy to tormulate, 
as a proposition of law, wbat 
amounts or does not amount to 
evidence ^ of negligence.” Still, 
as there is a question of law, 
some criterion must be assumed to 
exist, and the case of Emumach 
V. White (11 0. B. N. S. 588, 
also in Bigelow L. 0. on torts) 
contains something like an au- 
thentic statement of it, which is 


here followed. The cases to which 
it seems^ not to apply (such as 
JBimie V. Eoadle^ 2 H. & C. 722, 
and in Bigelow) are really cases of 
special liability where the burden 
of proof is on the defendant. 

(a) M'Ciilhf V. ClarJc, ap, Bige- 
low L. C. 559. 

(m) WanleM v. *V. B. JK. Go, 
L. R. 7 H. L. 12. 
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is there deposited during a dry season, and, after this grass has been 
there for some time, a train passes on the line, and the grass is imme- 
diately thereafter seen to be on fire. The fire spreads across a field 
and burns A.’s house. A. sues the company for compensation. It is a 
question of fact whether the company has been negligent (5). 

4. A. is lawfully passing under a crane belonging to B., and w-orked 
by B.’s servants, which overhangs A. ’a path. A bale of cotton which 
is being lifted by the crane falls upon A. and hurts him. It is a question 
of fact whether B.*s servants have been negligent in the management 
of the crane (c). 

5. A., while croissing- a public road on foot, is run over by B.’s carriage. 
A. cannot recover compensation from B. without proving facts tending 
to show that B.’s driver was in fault rather than A., for drivers and 
passengers are equally bound to use due care and caution in a place 
where both may lawfully pass and repass (d ) . 

6. B. goes out riding in town with a horse he has just bought. While 
he is riding at a moderate pace, the horse, notwithstanding B.’s efforts to 
keep him in, runs away, and runs against and injures A., who is lawfully 
on the foot pavement. Unless B. managed the horse unskilfully, or 
knew it to be unmanageable, B. has not wronged A. (e-). 

7. If a person riding or driving sees, or with ordinary care would 
see, that a blind man, an infant, or a cripple, is in the way, greater 
caution is required of him than if an able-bodied adult were in the 
same situation with regard to him (/). 


Contrihutory negligence, 

64 . {g)^ (1) A person is not liable for barm of which the 
principal cause is the negligence of the person injured [or of 


(6) Smith V. L, ^ S, W. B. Co., 
L. R. 5 G. P. S8, 6 O. P. 14, 
a case in which both Courts (C. 
P. and Ex. Ch.) held with some 
difficulty that there was evidenoo 
of negligence; cf. the later Indian 
case of Salford v. B. 1. B, Co., 
14 B. L. R. 1, 0. Q,, where the 
decision seems to be one of fact 
on conflicting evidence. 

(c) Scott V. London Bock Co., 
3 H. & O. 596, 34 L. J. Ex. 220. 

(d) Cotton V. Wood, 8 O. B. 
N. B. 568, 29 L. J. C. P. 333. 
Probably ibis kind of case is the 
origin of the statement sometimcsj 
met with (which as a general 
proposition is evidently wrong in 
principle) tliat it lies on the 
plaintiff in the first instance not 
only to prove negligence on th© 


defendant’s part, but to: disprove 
contributory negligence on his own. 
[See now Wdkelin v. B. S. W. 
B. Co., 12 App. Oa. 41, 47.] 

(^i) Hamma^ v. White, 11 C. 
B. N. S. 588, and in Bigelow. 

(/) Illuflt. 7 is the concrete 
stat^ent of sub-clause 3. I 
know no case exactly in point, but 
I think this must be the law. 

(y) This clause was drafted 
before the decisions of the O. A. 
and the House of Lords in The 
Bernina, 12 P. D. 58; Mills v. 
Armstrong, 13 App. Ca. 1. The 
wo:^s “or of a third person,” 
which were inserted with an ex- 
pression of doubt, would now have 
to be omitted, and the law as now 
laid down shoiild be more explicitly 
declared. 
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a third person], although the harm would not have happened 
but for the negligence of the first-mentioned person, or of 
some person for whose negligence he is answerable. 

(2) A person suffering harm whereof his own negligence 
is the principal cause, though but for the negligence of some 
other person it would not have happened, is. said to be guilty 
of contributory negligence. 

(3) A person's negligence is deemed to be the principal 

cause of harm which could iiiifnedintely before its Iiappen- 
ing ]or perhaps better, iiiunocliately before ii or 

became inevitable "] have been prevented by dut‘ care anti 
caution on the part of that person alone. 

(4) Where by this Act any person is declared to be liable 
as for negligence, the rules of law concerning contributory 
negligence are applicable. 


Illustrations. 

1. B. is driving on the wrong side the road. A. is drivii^ on the 
same side in the opposite direction, and with ordinary care he might keep 
clear of B.; nevertheless A. runs into B/s carriage. A. has wronged B. 

2. B. is the owner of a sailing vessel, which hy reason, of B.’s servants 
in charge of her failing to keep a proper lo^k-out is in the way of A. s 
steamer. If the position is such that with ordinary care the steamer 
might avoid a collision, and the steamer runs down the sailing vessel, A. 
has wronged B., notwithstanding that if B.*s vessel had been properly 
navigated the collision would not have happened (h). 

3. B. leave.« a bullock tethered ou the highway. A., driving at an 
incautiously fast pace, runs over and kills the bullock. A. has wronged 
B., for he might, with ordinary care, have avoided running over the 
bullock, though B. was negligent in leaving it in such a place un- 
watched (0- 

-k A. wrongfully places a pole across a public street. The pole is of 
such a size that a rider in the street approaching at a reasonable pace 
would see it in time to pull up. B., riding along the street at a furious 
pace, comes against the pole and is hurt. A. has not wronged B,, for B. 
might have avoided harm by using ordinary care, and A. could not hy any 
ordinary care have prevented the consequences of B.’s negligence (/;) . 


(/A Tu^ V. Warman, 2 C. B. 
N. S. 740, in Ex. Cb. 5 G. B. 
N. S. 573, 27 L. J. C- P. 322. 

(i) Davies v. Mami, 10 M. & W. 


54G [02 R. R. 698]. The animal 
in that ease was a donkey. 

(*/,*) field v. Forrester. 13- 

East, 60. [10 R. R. 433.] 
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[5. The X. Eailway Company is entitled to run trains over the line 
of the Z, Company. A train of Company .X. ninning on the Z. Com- 
pany’s line is thrown off the rails by an obstruction placed there by 
the negligence of the Z. Company’s servants. M., a passenger in the 
train, is injured. If the driver of the train could, with ordinary care, 
have seen and stopped short of the obstruotion, the X. Company has, 
but the Z. Ompany has not, wronged M. (Z).] 

6. A. is a child of tender years, in the custody of^B., who leads A. 
.across a carriage road without using ordinary care in watching for 
approaching carriages. O., driving carelessly along the road, runs over 
both A. and B.; but B. might have avoided the accident with ordinary 
•care. 0. has not wronged A. (m')^ 

7. A. is a child of tender years, in the custody of B., who allows A. 
to go alone across the road. O. driving along the road, runs over A. 
Whether B. was negligent in letting A. go alone is not material to 
the question whether 0. is liable to A., though it may be material 
whether 0. perceived, or with ordinary care would have perceived, 
that A. was not capable of using the care and caution which a grown 
man may reasonably be expected to use (w). 


Collateral negUgeaice immaterial. 

65 . A person who suffers harm by the negligence of 
:another is not guilty of contributory negligence by reason 
only that he is negligent, or is otherwise a wrongdoer, in 
matter irrelevant to the harm suffered by him. 

lllustratim. 

A, goes out shooting, and a shot fired by him accidentally wounds B. 
If B. had not a right to be where he was, this may be material as 
^tending to show that A. could not be reasonably expected to know that 


(Z) Armstrong v. Z. % Y. R, 
L. B. 10 Ex. 47, where the 
decision seems to be put on the 
ground of proximate cause. [But 
see now Mills v. Armstrom, 13' 
App. Ca. 1. The true conclusion 
in the case put seems to be that 
M. has a right of action against 
both companies.] 

(m) JFaite v. N, E. R, Co., 
Ex. Gh. E. B. & E. 719, 28 L. J. 
•Q. B. 258 (1859). Here the 
proximate cause of the harm is 
the negligence of the child's cus- 
todian, not of the other party, 
who is entitled to assume that the 
ousbodian will use ordinary care 


for hotli the child’s safety and Ids 
own. 

(w) There are many American 
decisions on points of this kind, 
some one way and some the other ; 
O. W. Holmes, the Common Law, 
128, Bigelow L. O. 729. Putting 
aside the [now overruled] doc- 
trine of imputed negligence ” as 
irrational it would seem that the 
real question is whether the de- 
fendant should liave known that 
he had to do with a helpless or 
comparatively helpless person, to 
whom therefore more than ordi- 
narj*- care was due (clause 62, 
sub-clause 3, above). 
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he was likely, by firing then and there, to harm any person, but it is 
nofc material otherwise. 


Action under stress of dmger caused hij another's negligence. 

66. A person vrho suffers harm by the negligence of 
another is not guilty of contributory negligence by reason 
only that» being by the other's negligence exposed to 
imminent danger, he does not act in the manner best fitted 
to avoid that danger (o). 


Eight to rely on others' diligence, and take lesser risk to 
avoid greater (p). 

67. It is not negligence — 

(a) to rely on the diligence of others unless and until 

negligence is manifest; 

(b) voluntarily to incur risk in order to avoid risk or 

inconvenience to which one is exposed by the 
negligence of another, and which at the time may 
reasonably appear to be greater than the risk volun- 
tarily incurred (p). 

Illustrations. 

1, A. and B. are the drivers of carriages approaching one another- 
Eaeh is entitled to assume that the other will drive competently and 
■observe the rule of the road, but if and when it becomes manif<%t to A. 
that B. is driving on his wrong side, or otherwise negligently, A. must 
take such- pre?autions as are reasonably fitted, having regard to 
conduct, to avoid a collision. 

2. A. is riding in a carriage hired by him from B. The driver pro- 
vided by B. is incompetent, by reason whereof the horse runs away with 
the carriage towards a deep nullah. A. jumps out of the carriage to 


({?) The Bmcell Cattle, 4 P, Biv. 
2J9; other " authorities collected 
In ifarsden on Collisions at Sea, 
pp, 6, 7 [5th ed. S, 4]. The rule 
is of importance in maritime law, 
and may be of importance in 
othe” cases; cf. W aniens v. N, E. 
n. Co., L. R. 7 H. U 12; cf. 3 
App. Ca. 1193. 

(p) Some such rule as this is 


indicated by English decisions and 
dicta, though I do not think it is 
anywhere laid down in a complete 
form; Clayards v. JOetkiok, 12 
Q. B. 439; v. Metrop. R. €o.» 
L. R. 8 Q. B. 161; Robson v. 
y. E. R. Co., L. R. 10 a. B. at 
p, 274; Ln.r v. Ma^jor of EarHnfj- 
fo,t, 5 Ex. D. 28; cf. Horace 
Smith, 156. 157. 
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avoid bein^ thrown down the nullah, and in so doing Ls injured. B. is 
liable to' A. if, under all the circumstances, A. acted reasonably in 
contemplation of an apparently greater risk, and in order to avoid 
the same (<7). 

3. A. is the owner of horses kept in a stable. B. unlawfully digs a 
trench and places rubbish in the road giving access to the stable, which 
makes it difficult but not impossible to take horses out. A. attempts 
to lead a horse out over the rubbish, and the horse falls into the trench 
and is injured. It is a question of fact whether, under the eii’cumstances, 
the risk was one which A- might reasonably incur. If it was, B. has 
wronged A., notwithstanding that A. voluntarily incurred some risk (‘r). 


Custody of dangerous things, 

68 . (s). A person who does any of the following things: — 
(a) collects, keeps, or uses any dangei'ous thing on land 
occupied or used by him: 

(h) keeps a dangerous animal: 

(c) keeps or deals with loaded firearms, explosives, poison, 
or any other dangerous instrument or goods, or 
noxious or deadly thing: 

is hound to take and cause to be taken all reasonably 
practicable care and caution to prevent harm being thereby 
caused to others, and is liable as for negligence to make 


{q) In the summer of 1883 
several passengers, including two 
English judges, were in a pre- 
cisely analogous situation in a 
runaway car on the Northern 
Pacific Bailway. Ultimately those 
who did not jump out came to 
less harm than those who did. 
But surely it could not be main- 
tained that it was contributory 
negligence to jump out under the 
circumstances. In some cases it 
may be prudent even to run a 
very great risk, as to jump from 
the roof or top windows of a 
house on fire. 

(r) Glmjiards v. DethieJc, 32 Q. 
B. 439. 

(s) The rule in v. 

Fletcher, L. B- 3 H. L. 330, that 
a man keeps dangerous things at 
his peril (except as regards vis 


viajoYf Nichols v. Marsland, 2 Ex. 
D. 1, &c.)? seems needlessly harsh. 
The extent of tlie exceptions made 
in later decisions shows that it is 
accepted with reluctance. It has 
not been generally followed in 
the United States, and in British 
India one important application 
of it has been disallowed as un- 
suited to the facts and conditions 
of Indian land tenure; Madras 
Jt. Co, V. Zaminddr of Carvate.-> 
nagaram, L. B. 1 Ind. App. 364. 
Nor is there anything answerii^ 
to it in Boman law. It therefore 
seems to require modification in 
some such way as here proposed. 
This will of course riot affect 
liability for nuisance. In a case 
short of that, the requirement of 
exact diligence is, one would 
tliink, enough. 
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compensation for any hctnii thereby caused, unless he proves 
that all reasonably practicable care and caution *^*ere in fact 
used. 

Explanations . — L Dangerous things for the purposes of 
this section are tire (not being used in the ordinary way of 
domestic purposes), earth or water artificially collected in 
large quaiititu^., explosive and inflammable matters, and an}’ 
other thing likely for default of safe keeping to cause harm 
to neighbouring persons or pro|»erty. 

2. A dangerous animal for the p!^‘postf^ of this section 
is — 

(a) any aniinai of a kind aeeustonjed to do mischief; 

(b) any animal of whatever kind whieli tlio person keep- 

ing it knows to bf‘ fierce, mischievous or vicious. 

3. A person Vlio deals with a dangerous thing and is in 
good faith ignorant of its dangerous character is not subject 
to the liability declared by this section (i). 


Illmtmtione. 

1. A. is the owner of an embankment constructed by authority of the 
Government. Part of this embankment is carried away in a storm, 
whereby B.^s adjacent land and crops are damaged. If X. has in fact 
been diligent in constructing and maintaining the embtukment in such a 
manner as to be capable of resisting all such violence of weather as in 
that part of the country may be expected to occur, or if the storm was so 
extraordinary- that no practicable precaution could have guarded against 
its effects, then A, has not wronged B. If the storm was such as might 
have been reasonably provided against, and if A. has not been so 
diligent as aforesaid (which may be inferred as a fact from the failure 
of tlie embankment in the absence of proof that the best known pre- 
cautions were used), then A, has wronged B. (/t). 

2. Sparks escape from a railway engine used by the X. Kailway 
Company on their line, and set fire to A.’s corn in an adjoinii% field. 
The X. Company must make compensation to A. unless they prove 
that the besri known practicable precautions were used to prevent the 
escape of sparks from the engines (w). 


(t) As to poison, fire, explosives, 
and dangerous animals, ci. the 
Penal Code, ss. 284, 285, 286, 289, 
(it) G. ?r. Ity, of Ca}iiith v. 
BmUf. 1 Moo. P. 0. X. B. 101, 

P. — T. 


and cases there cited. 

(u) See VmigJutn v. Tap VaU 
n. Vo., 5 H. & N. 679: 
mmitle v. X. ^ N. JP\ if. Co., 
10 O. B. N. S. 89. Snell a caae 

42 
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3. A. burns weeds on his own land. Sparks from the fire are carried 
into B.'s growing crop and set fire to it. A. must make compensation 
to B., unless he proves that the fire was carried by a sudden and extra- 
ordinary wind, or in some other unusual manner which he could not, 
by reasonable and practicable precaution, have prevented. 

4. A., a zamindar, maintains an ancient tank on his zamindari for 
the benefit of agriculture. An extraordinary rainfall causes the tank 
to burst, and the water escaped therefrom carries away a building 
belonging to B. If A. has been diligent in maintaining the tank, and 
making provision against any ordinary overflow of water, A. has not 
wronged B. (a?). 

o. A. sends a parcel containing a detonating mixture to a railway 
station, to be carried as goods by the railway company, without inform- 
ing the company’s servants of the nature of the contents. While B., a 
servant of the company, is handling the box for the purpose of despatch- 
ing it by train, and with care sufficient for the safe and proper handling 
of ordinary goods, the contents explode and injure B. There is nothing 
to show the specific cause of the explosion. A. has wronged B. The 
explosion also damages a cart of C.’s, which has brought other goods to 
be despatched by train. A. has, but the company has not, wronged 
C. (y). 

6. A., having left a loaded gun in his house, sends B., a young 
person inexperienced in handling firearms, to fetch it. A. tells B. that 
the gun is loaded, and directs him to handle it carefully. B. fetches 
the gun, and on his way back pjoinfcs it in sport at C. The gun goes 
off, and wounds C. A. has wronged C. 

7. A, is a dealer in drugs. By the negligence of A.’s servant a jar 


as Jciies V. Festiiiioff R. Co., L. 
R. 3 Q. B. 733, where the use 
of locomotive engines not being 
specially authorized, it was held^ 
that the company used them at* 
its peril, could, I suppose, hardly 
occur in British India. If it did, 
and if the clause now submitted 
had become law, the decision 
would be the other way, unless 
Act IV. of 1879, s. 4, implies that 
using locomotives without the 
sanction of the Governor General 
in Council is absolutely unlawful. 
As to the use of fire for agricul- 
tural purposes, such as burning 
weeds, see Ttn-herinl v. Stamp, 1 
Salk. 13, and 1 Ld. Raym.; and 
D. 9. 2, ad 1. Aquil. 30, § 3. 

(js) Madras R. Co. v. Zaminddr 
of Carvatenagaram, L. it. 1 Ind. 
App, 304, 


(if) Lijell v. Ganga Dai, 1. L, 
R. 1 All. 60: ep. Furrant v, 
Barnes, 11 C. B. N. S. 553. It 
is for the plaintiff to prove want 
of notice; see WiUia7ns v. Fas-^ 
India Co,, 3 East at p. 199, where 
a somewhat artificial reason is 
given. It seems enough to say 
that the want of notice is an 
essential part of the plaintifi'si 
ca&e; the duty is, not to abstain 
from sending dangerous goods, 
but to give sufficient warning if 
you do. As to the non-liability 
of a person innocently dealing 
with dangerous things " of whose 
true character he has not notice*, 
see The yitro- Glycerine Case, 
Sup. Ct. U. S. 15 Wall. 525. 

( 2 ) Fifson V. Bell, 5 H. A S. 
198 [17 R. R. 308], and Bigelow 
L. C. 568, which goes even 
further. 
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('f extract of beliadoiiua is labelled as extract of dandelion, and sold on 
A/s behalf to B., a retail B., in eood faith, rof^ells part of it 

as extraef of damlelion to C., a eustonier, who by taking it is made 
'laiicreronsly ill. A. has wronged CA (e). 


Lmhilify of oecupkn of property. 

69# fl; A person possess^ J of — 

(a) anv immovable property; 

(b) any building or structure intended for human occu- 

pation or use: 

(c) any carriage or vessel intended for the conveyance of 

human beings, or of goods which am to be handled 

in that carriage or vessel (fe): 
is in this and the next following section called an occupier. 

(2) An occupier must keep the property occupied by him 
in reasonably safe condition and repair as regards — 

(a) persons using that property as of right: 

(b) persons being or passing near that ]>ro})erty as of 

right: 

and is liable as for negligence to any such person who is 
injured by want of such condition and repair (c). 

(3) A person who has delivered out of his possession to 
he employed for the purpose of his business any such 
carriage or vessel as in this section mentioned continues 
responsible during such employment for any ^nt of reason- 
ably safe condition and repair which existed at the time 
of his parting with the possession. 

Explamiion , — The existence of a defect which the usual 
care and skill of competent pei'sous could not liave discovered 


i<f) T.hoihffK V, Wh^f?7ie'<f*u\ 0 

X. y. 397, Bijfelow L. C, 002. 

this (*asL* fUspussRl pp. .jOy — 
oil, above. 

{ b ) V. Meh ' op . l > ht . 

j?. Co.. 5 C. P. B. 157, esp(^ciallv 
the judgment of The?^ger L, .f. 
The word‘d now insertea are snsf- 


y^ested bv Elliott v. llallf 15 Q. B. 
J). 315/ 

- Alost of the previous autho- 
rities are eolleeted and discussed 
in hulei^htonsr v. DameSt L. 'K. 1 
r. P. 274 tin Ex. Oh. 2 C. P. 
311) 


[In this clause the English 
rule is simplified and perhaps ex- 
tended.] 


43 (2) 
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or prevented (in this section called a latent defect^ is no-: a 
want of reasonablr safe condition and repair, but the burden 
of proof is on the occupier to show that tlie defect which 
caused an injury was latent. 

(4) Safe condition includes careful management. 

(5) Persons using property as of right include — 

(a) servants {d) or other persons being or eoming thereon 

in performance of a contract wdth the occupier; 

(b) persons being or coming thereon by the occupier's 

invitation or with his consent on any lawful 
business. 

Illustrations^ 

1. A. is a merchant in Bombay. His office is apin-oaeiied by a 
passage, forming part of the premises occupied by him, in which there is 
a trapdoor. At a time when the trapdoor is left oiien, and not proi)eriy 
guarded or lighted, B., a customer of A., comes to the office on business, 
and falls through the trapdoor and is injured. A. has wronged B. (e). 

2. A. digs a pit on his own land close to a highway, and does not fence 
it off, light the place after dark, or take any precaution for the safety of 
persons using the highway. B., lawfully walking on the highway after 
dark, falls into the pit and is injured. A. has wronged B. (/). 

3- A., the owner of a road subject to rights of way, puts a heap oi 
building materials on the road, and leaves them at night unwatehed 
and unlighted. B., a person entitled to use the road, drives along the 
road after dark, his carriage runs against the heap, and his horse and 
carriage are damaged. A. has wronged B. (?)• 

4. The X. Company are possessed of a dock, in wliieh for payment 
from shipowners they provide accommodation for ships, including gang- 
ways betw’een ships in dock and the shore, and staging for the use of 
workmen employed about ships in the dock. A. is a person having law- 
ful business on one of the ships in the dock; to reach the ship he walks 
on one of the gangways provided by the X. Company. The X, Company’s 
servants having placed tlie gangway in an unsafe position, it gives way 


(d) English common law au- 
thoritiea incline to the view that 
a servant injured by the defec- 
tive state of the place where he is 
employed can hold the master 
liable only for personal negli- 
gence. I am not sure that even 
Sie Employers^ Liability Act puts 
him on the same footing as a cus- 


tomer, but 1 think he ought to 
be so. 

(e) C/iapnian v. Roiliwellt E. 
B. & E. 168, 27 L. J. Q. B. 315 
(treated by the Court as a very 
plain case). 

(J) Barries, v. Ward, 9 0. B. 392, 
19 L. J. C. P. 195. 

id) Corhif V. mn. 4 C. B. N. S. 
556: 2? L. 5. C. P. 318. 
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tinder A., and he tails into the water and is injured. The X. Coiujtaiiy 
has wronffed A. B. is a workman employed r.o paint- a aihip in the dock. 
He stands for that purpose on. a staffing prox*idt?d by the X. Cbrapanyj 
which is in fact unlit for such use by the neglisence of the X. Company's 
seiwants in not fitting it with ropes of proper strength. One of the 
ropes breaks, and B. falls into the dock and is hurt. The X. Company 
has w^ronged. B. Qi), 

5. A. is possessed of a bridge crossing a public road. As B. is passijig 
along the road under the bridge, a brick falls upon him from the brick- 
work of the bridge and injures him. There is no specific proof of the 
amount of care used in making or luaintaining the bridge. Unless A. 
proves that the fall of the brick was due to *ouie (muse consistent with 
due care having been used in the maintenance of the bridge, A. has 
wi-onged B. (;). 

6. A, Is possessed of a lamp which is affixed to the wall of his house 
and projects over a public street. The fastenings of the lamp, being 
out ot repair, give way, and the lamp falls on B., a foot-passenger in the 
street, and injures him. A. nrust make compensation to B., even if A. 
has employed a person whom he rea'Onably believed to be competent 
to keep the lamp in repair (Is). 


Position of licensees using premises. 

70i Where a person uses or comes on any property 
with the occupier’s permission, but not as of right, the 
occupier of that property is liable for harm suffered by 
the first-mentioned person from a defect in the condition 
or repair of that property only if the defect is such as to 
constitute to the knowledge of the occupier a danger not 
discoverable by a person using ordinary eare(^). 

Illustrations, 

1. A, is possessed of land on whicli there is an open stone quarry. 
There is no right of way over the land, but people habitually pass and 
repass over it without interference from A. B., crossing the land after 
dark, falls into the quarry and is hurt. A. has not wronged B. 

2. A. is possessed of a yard in which machinery is in motion, and 


ih) Shilth V. ZOiitlou St. 
Katharine Bocks Co., h. R. 3 0. 
P. 326; Jimven w Fender, IX Q. 
Bi Biv. 503. 

(^i) Kearney v. X. B. S\ C. id. 
Co., Ex. Ch. L. R. 6 Q. B. 759; 
cp. Byrne v. Boadle, 2 PI. &: C, 


722, 33 h. J. Bx. 13. 

ik) Tarry v. dshtmi, 1 Q. B. D. 
314. 

7; See p. 526, above. 

0/0 Ho’an^ell v. Smyth, 7 C. 
B. N. S, 731, 29 L. J. C. P. 203. 
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Xjermitd B. to u^e a path across it for B.':!! owu coiivouiouL'e. If 
danger ot‘ upproacliiiig the murhiiiery is apparent to a person usings 
ordinary care, X. is not under any duty towards B. to have the inaehinery 
fenced or guarded (^a ) . 

3. A. is driving bis carriage, and offers 3L a seat in it. B. enters the 
carriage, and shortly afterwards the carriage is uijset by the breaking 
of a bolt, and B. is thrown out and hurt. Unless A. knew, the carriage 
to be in an unsafe condition, A. lias not wronged B. (o). 


Chapter IX. 

Of Damages for Civil Wrongs (p) . 

Measure, of damages in general, 

71. A person who has been wronged is entitled* to 
recover from the wrongdoer as damages such a sum as in 
the judg'ment of the Coui’t will fairlv compensate him for 
the harm or loss he has sustained. 


Danmgesfor injury to specific pro'pei^ty, 

72. Where specific property has been wrongfully desalt 
with, the Court may award damages equivalent to the extent 
to which the value of that i)ropcrty is diminished, but is not 
bound to awrd as compensation the cost of replacing the. 
property in its former condition. 

Illustration. 

Z. wrongfully digs out and carries away a quantity of earth from 
A.^3 land, Z. must make compensation to A., but A. caniiiofc claim to 
fix the damages by what would be the cost of replacing the earth dug 
out {q). 

Aggravation or mitigation of damages. 

73. In awarding damages for wrongs the Court may have 
regard to the knowledge, intention, and conduct of either 


. (n) Bolch V, Bwith. 7 H. & N. 
736, 31 L. J. Ex. 201, a rather 
strong case, but for that very 
reason a good illustration. . 

(o) V. Baiemau, L. H. 

3 p, a 115. 


) The-ie clauses on damages 
aro a mere alvetcli; but it may 
be a question whether anytliiug 
more elaborate is desirable. 

{fj) Jritiihtntt V. Ker^haiv, 1(> Q. 

B. Div. 613. 
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or both parties, and may iueivaisc* or diminish the amount of 
its a\\'Brd accordingly, 

lUmtmtiQm, 

1, A. has detained Z. A. may show in mitig-ation ot* damage.' that 
when he made the defamatory statement he believed on rea.sonable 
grounds that it was true. 

2. A. has negligently pulled down a building on his own land to 
the danger of Z/s adjacent land. Z. may show in aggravation of 
damages that A. wished to disturb Z. in hla occupation, and purposely 
caused the work to be done in a reckless maimer (r j. 


THE SCHEDULE. 

Act$ of the Governor Gemml in Council, 


Year and Chapter. | Title or Short Title. I Extent of Repeal. 


XII. of iSoo I An Act to enable execu- . The whole as regards causes 

tors, administrators, or ; of action within this Act. 
representatives to sue 
and be sued for certain i 
■ wTong.s. i 

Xni. of LSoo An Act to provide com- . The like. 

pensationforfamiliesfor ! 

! loss occasioned by the : 

death of a person caused ' 
j by actionable wrong. : 

XVin. of 1855. . . , I An Act for the protection ; The like, 
i of judicial officenn, 

XV. of 1877 ...... I The Indian Limitation : The ' de»crii>tion8 of suiU 

' Act, 1S77. : numbered respectively 20. 

21, and 83 in the Second 
Schedule are to be read, 
i as regards causes of action 
, I withm this Act, as if the 

! } Civa Wronp Act, 18 

i I were substituted for the 

I . references to Acts XII. 

i j and XIII. of 1855, in 

I j those descriptions respec- 

! i lively contained. 



(r) Emblm v. Ifye/s, G H. & N. 54, 30 L. J. Ex. 71. 
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The italic letters refer to foot-notes; thus 55 t means note t 
on page 55. 


Abatement of Nuisance: 

abator must avoid unnecessary damage, 427. 
ancient process for judicial, 428. 

common rights, i>artial exclusion from does not justify, 
424 L 

difBeulty of, no excuse, 434. 

high-way, power of local authority to abate nuisance to, 
426. 

injured party, by, 424, 425. 

notice to wrong-doer, whether necessary, 425, 426. 
nuisance by omission, whether applicable to, 426. 
tree, right to cut overhanging branches, queer e as to notice, 
425. 

Accident; 

inevitable, American law as to, 139 — 142. 

English authorities as to, 142 — 148. 
oases of, distinguished from voluntary risk, 164, 
liability for, in special cases, 487. 
non-liability for, in special cases, 497. 

in performance of legal duty, 498. 
resulting from lawful act, 136 — 148. 

Account; writ of, 12^, 13. 

Act: lawful, liability for accidental cons^uenoee of, 136 — 148. 

Act of God: non-liability for damage caused by, 496. 

Act of Parliament. See Statute. 

Actio personalis moritur cum persona; 
an old Common Law maxim, 61. 
exceptions to the rule, 65 — 72. 
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Action; 

cu»o, on Miu, J2, U>. 

cuHo, on tlu*, (Ievt‘lo|)im.'ut oF, 

OUUH'O oF, it arluo-i, *i‘i, LH<i, IS7. 
ouuHos oF, in conh’Mof oi* hn’t, o. 

coiinnftod with unlawFiil 179, 180., 

ooncurriMit, ajj^ainst parties, ">49. 

eoncurront. but fioverable, JOJJ. 
con(*um‘nt, iu contract and tort, 545. 
for breaeb of statutory <luty, 190. 
early theory of, 5JU. 
history of classification of, 3. 
modern elassitication of, 530. 
occupation, intorferonce with, 338, 339. 
under Lord ('amx)beirs Act, 00. 
convicted felons and alien enemies cannot have, 55. 
felony, when wronjj amounts to, 201. 
form of, duty iK)t varied by, 542. 
forms of, early division of, 12. 

historical note on the classi ticution of, 571. 
for injury p^*r fonhlf, 03, 04, 227. 

for wrongs to property, wluni it survives for or against 
executors, 05. 

local or transitory, 203, 204. 

malicious bringing of, whether it eau he a tort, 319. 
personal, elfoct of a j)arty’s deutli on, 01 . 

survival of cause of, (‘xctcptiou iu early English 
law, 02* 

rights of, in tort, not assiguuble, 73. 
viceroy or colonial governor, against, 115. 

Aoxs OF Exkcutivk OovicaxMENT: 120—124. 

Acts of State; 

definition of, 112. 

no action of tort lies iu respettt of, 113, 110. 

Admjealty: 

rule of, where both ship.s iu fault, 479. 

now superseded by Jilaritiine Conventions Act, 
1911.. .480. 

Aeeoplake; trespass by, 351 — 353. 

Agent: 

authority, fraudulent abuse of, 94. 
corporation, how fur liable for deceit of, 308. 
false representations made by or through, 800 — 308. 
fraud of, 94, 90, 284, 300. " • , 



IKDEX. 


667 


Agext — contln ned. 

impli-ed warranty ot* autiiority ot*, 54S. 
indemnity, when agent entitled to, 199, 200. 
liability of per^son assuming authority as, 298. 
principal's command docs not excuse wrongs of, 7S. 
principal liable for authorized or ratified acts of, 75. 

Agreement: unlawful, cause of action connectetl with, 179, ISO. 
Air; 

national dominion over, now recognised by Convention. 
353. 

no specific right to access of, 419, 
qucere as to right to free passage of, 352, 353. 
right not accepted on Continent, 352, 353. 

Airceaft: 

hostile, attacks by, 124 it, 
trespass by, 351 — 353. 

ALiEJf: 

power to exclude, 115. 

representatives of, right to sue under Lord Campbell’s Act,. 
67 y, 

Aliek Enemy; 

cannot sue without licence from the Crown, 55. 
definition of, 55. 

registration under Aliens Restriction Act operates as licence,. 
55. 

operation of Statute of Limitations, whether suspended in 
favour of, 55 d. 

Allen v , Elood: effect of judgments in: 

explained by subsequent decisions, 335. 
interference with a man’s occux>atioii not in itself a separate 
kind of wrong, 338, 339. 
malice, when material, 23 /, 24 i, 331. 
right of choosing where or with whom one will work, 155. 

Ambassador: immunity of, from action, 116. 

Amendment: of statement of claim to increase damages claimed,. 

188 a;. 

American Law; as to 

accident, inevitable, being no ground of liability, 139 — 142. 

accidents during Sunday travelling, 179. 

accidents, fatal, recovery of damages for, 70. 

action in one State for wrong done in another, 203. 

acts, judicial, corresponds with English, 120, 

ancient lights, 420 o. 
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ms 

American Law; as to — continued. 
animals trespassiiig, 174 d. 
oai^e, want of ordinary, 43 y. 
child, uiuittonded, accident to, 47i), 477. 
common employ mout, doctrine of, 100. 
conspiracy not being cause of action, 324. 
debt, discharge of, by bankruptcy, 207. 
deceit, 200. 

fail* comment as defence in actions for defamation, 259 L 
forcible entry, 388. 
friendly advice, 332. 

giving compensation for damage’ by death, 71. 
infant licensees and trespassers, 528. 
injunction to nestrain publication of libel, 195 z. 
liability of corporations, 59 y. 

of master for acts of servants, 78. 
negligence, 445, 449, 462 a?, 478. 
negligence, contributory, 484. 

contributory, 3e|)iiration of law and fact in cases 
of, 486. 

parol licences, 386. 

procuring injurious acts, 335. 

rights of receiver of erroneous telegram, 569. 

Jdy lands v. Metchcr, the rule in, 492 h, 506 z. 

slander of title, 312, 313. 

unfair competition, 316. 

warranties, 292 m. 

waste, 357. 

Akoient Lights: doctrine of, 419 — 424. 

Animals, 

American law as to trespass by, 174 d, 
dangerous or vicious, responsibility for, 488, 502. 
domestic, owner of, formerly liable for damage by, only on 
proof of smmier, 503. 

impounded, supply of food and water to, 397. 
kUling of, in defence of property, 174. 

Apology: for libel, insertion of, must be eifectual, 279 q. 
AxtBiTBATiON: death of party before award, 61. 

Abbitbator: not liable for errors in judgment, 120. 

Abmy: 

ofioer, protection of, in execution of duty, 122. 

for acts done as member of oourt- 
martial, 119. 

And see Martial JDaw and War. 
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Abbsst: 

reasonable and probable canse for, 22-1. 
wbem justified, 221. 

See False lMPBisox3\rENi:. 

Aswetatioit: 35S. 

Assault: 

acts for benefit of person who cannot consent, 172. 
acts not amounting to, 216. 
damages for, 190. 

fire-arm,' presenting unloaded, whether, 215. 

lunatic, whether liable for, 54. 

menace distinguished from, 219. 

on wife, husband^s right of action for, 228. 

self-defence, 172 $qq,, 218. 

what is, 214. 

when action barred by summary process, 219. 
when justified by consent, 217. 
when not justified by consent, 160, 218. 
words cannot be, 217. 

Assets: following property or its value into wrong-doer's, 71. 
Assize: writ of, 13. 

Assumpsit: 

action of, its relation to negligence, 440. 

development of, from general action on the case, 538 — 540. 

implied, where tort is waived, 547. 

Average: genei^al law of, 170, 171. 


Baiijbe: 

bailment over by, 378. 

conversion by, 368, 376. 

estopped from disputing bailoris title, 367. 

* interpleader by, 367, 368. 

liable for damage to chattel by negligence of servant, 88 r. 
Kable for theft dne to connivance of servant, 88 s, 
liable to action of trespass for abusing subject-matter of 
bailment at will, 376, 377. 

possession of, distinguished from custody of servant, 347 h, 
refusal to deliver to true owner on demand, 362. 
when justified in re-delivering to bailor, 367. 

Balloon: trespass by, 351 — 353. 
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BANKii.ur»T<:v: 

debt (lisobai’^cd by, in AnieriratJ l«w, 207* 
imputation of, to ti’ack>!iiu»an, aotiomible, 247. 
nuilioiouH proeiM.‘(Hiiji;s in, ac.tioimble, 320. 

but adjiniiciitioii nniMt lirnt. he sot aside, 321. 

BAiMtTHaTJt: 

iminiinity of words spoken by, in 266. 

revising, powers of, 118. 

office now abolished, 113 u, 
slander of, 246. 

Batteey: what is, 214. 

And see Assault. 

Boxing : witli gloves, lawful, 161. 

Breaking Doohs: when justified, 394. 

Buildings: 

duty of keeping in safe condition, 512, 517, 518. 

falling into street, 524. 

occupiers of, their duty to passers Ijy, 522. 

Business: 

slander of a wian in t.ho way of his, 245. 
slander on, injunction to restrain, 194, 195. 
words indirectly causing damage in, 247. 


€aikns*s Act (Lord), 21. & 22 Viet. o. 27: 428 5. 

Campjucli/s Act (Lord), 6 & 7 Viet. c. 96: 

as to pleading apology, &c., in action for defamation, 279. 

■Oampbeli/s Act (Lord), 9 & 10 Viet. c. 93: 

alien, representatives of, may sue under, 67 y. 

cause of action under, not cumulative, 70. 

claim under, does not lie in Admiralty jurisdiction, 67 z, 

construction of, 68. 

damages that may be recovered under, 68, 69. 
illegitimate child cannot recover under, 67 z, 
peculiar rights created by, 66. 
relatives who may recover under, 67 ‘z. 

United States, parallel laws in, 71. 

Canal : escape of water from, 498. 

r 

■Oapaoity: personal, with respect to torts, 53 a /^ g . 



IMDEX* 


671 


Cahhiage: 

owner’s liability to guest riding in, 531, 532. 
responsibilities of owner of, 519, 520. 

Oarrier: common, duty of, 540. 

Case: action on the, deveIo};>ment of, 12 — 14. 


Cattle: 

bitten by dog, no selenia' need be proved, 503. 

death of, caused by eating wire from dilapidated fence, 495. 

yew leaves, 494, 495. 

includes pigs, 478 7u 

rights of oyrnei" of, to safe condition of market-place, 520. 
trespass by, 353. 

trespass by, liability for, 398, 488, 500, 501. 

' Cause: 

“ immediate,” meaning of, 30. 

prt)ximate or direct, in law of contributory negligence, 
462 

projiimate, need not be immediate, 334. 
proximate, direct or decisive, 467. 
proximate or remote, 39 sgrj, 
reasonable and probable, for arrest, 224. 
of action. See Action. 

Caution: consummate, required with dangerous instrument, 49. 
And see Negligence. 

Cheque: conversion of, where indorsement fraudulently altered, 
361 m. 

Children: 

general licence to public does not extend to, if unaccom- 
panied, 529. 

licensees must not be exposed to hidden danger, 528. 
when deprived of remedy by contributory negligence of 
. parent, &c., 476, 477. 

Civil Proceedings: malicious bringing of, whether a tort, 319, 


ClJIROYMAN: 

charge of immoral conduct against, actionable, 246. 
complaint to, regarding curate, 272, 273. 

Club: 

cases on expulsion from, 126 tf, h. 

chance of being elected to, not subject of legal loss, 242. 
committee of, quasi-judicial power of, 125- 
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CO 0 IFICATIUN ; of law of civil wrun^.s iu India, 595,. 

COEKOION; 

actionable without conspiracy, 3‘27. 
of customors, 328, 

COLLKCiE: quaHi-judidal powers of, 125. 

Coujsion: 

between ships, 479. 

old and new rules as to divldon of loss, 479, 480. 

And see Negligenok. 

COLOKiAi, Government: liable for management of public harbour, 

61. 

COLONIAT* Legislature: control of, over its own members, 123 a. 
Colony: 

Colonial Act of indemnity bars action in England for 
wrongs included in zVet, 205. 
governor of, liable in courts of colony for debt, 115, 

Comity: rule of, as to .suits affocting foreign sovereigns and states, 
116. 

COMMENT: 

fair, not aotionable, 256. 
what is open to, 259. 

Common; 

no right of distress by commoners biter se, 396. 
right of, nuisance to, 424, 426. 

Common Carrier: duty of, 540. 

Common Employment: 
doctrine of, 100 sqq. 

negligence, servant's liability to fellow-servant for, 105. 
no defence for master under Employers’ Liability Act, 563 n . 
relative rank of servants immaterial, 103. 
sub-contractor, servants of, not fellow-servants of principal 
contractor, 105. 
what is, 102. 

work done under compulsion of law not within doctrine of, 
105, 106. 

Common Eights*. 

immunity in exercise of, 149—159. 
obstruction of, 425.^ 
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Commoner: ■ 

any, can sue for injury, 418, 

may pull down house on common after notice, 425. 

may pull down fence without notice. 425. 

CoM^roNS, House of. See Parliament. 

Communication: privileged, what is, 268 sqq. 

Companies (Consolidation) Act, 1908: references to, 200 f,209 m. 

Company: 

false statements in prospectus of. 286, 287, 299, 302. 
fraud of directors of, 97. 

earning profit is not within Public Authorities Protection 
Act, 210 p. 

malicious proceedings to wind up, 320. 
remedy of shareholder against, for fraud, 97 k. 

Compensation: statutory, for damage done by authorized works. 
130. 

Competition: 

bad faith in connection with, when acts lawful, 156. 157. 
in business or trade, no wrong, 149 — 153. 
unfair, underselling at a loss is not, 316. 

Compulsion of Law: work done under, not within rule of common 
employment, 105, 106. 

Consent: effect of, in justifying force, 160 — 163, 217, 218. 

And see Licence. 

Consequences op Act or Default; 

"legal consequence,” 334. 
liability in relation to, 28, 29. 

of wilful wrong-doer for, 31, 48. 
natural and probable, 33 sqq,^ 334. 
natural in kind though not-in circumstance, 49. 
remote, 38. 

Conspiracy: 

acts not in themselves unlawful, inducement of, 334, 335. 

coercion actionable without, ,326. 

concerted action, not of itself criterion of, 327. 

customers, coercion of, 327. 

damage gist of action for, 322. 

damage, legal, necessary in action for, in America, 324. 
finding of, whether supplying cause of action, 329. 

p. — T. 43 
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CommiAV^’-rf(HiihmefL 

malice ijot necessary to cause of action for, 331, 332 » 
maliciotts,” 32fl. 

relation of, to acts of tliird persons, 326. 
whether a substantive wrong, 322. 

Constadlk: 

liable for mistake of fact, 121, 122* 

limitation of actions against, 210. 

must produce warrant, 121. 

powers of, to arrest on suspicion, 221, 222. 

protection of, in cases of forcible entry, 394, 395. 

statutory protection of, 121. 

Consummate Care ” : 

, cannot always avoid accident, 137. 
requirement of, 49. 

Contagious Disease; imputation of, 245. 

Contract: 

breach of, concurring with delict in Eoman Law, 656. . 
distinguished from tort, 3, 4. 
procuring, 331 

whetlaer third party can sue for an act wliioh is 
a, 551, 552. 

breach of duty, founded on, 542. 
cause of action in, co-existing with tort, 649. 
causing breach of, under what conditions a tort, 656, 557. 
effect of, on title to property, 343. 
on negligence, 449. 

has no place in early forms of action, 14. 
implied in law, as alternative of tort, 647. 
inducing breach of, in order to compel fulfilment of other 
obligations, 334, 335. 

interference with, actual damage must be proved, 557, 568. 
law of, complicated witli that of tort in province of deceit, 
282. 

measure of damages in, as compared with tort, 566, 567. 
negligence in performing, how far a tort, 538, 639. 
overlaps with tort in law of negligence, 439, 440. 
persuading party to break, actionable, 331 — 333. 
relations of, to tort, fi»84 $gg. 

rights arising from, not affected by suing in case, 643. 
right of action upon, not extended by changing form, 65, 
642. 

statutory divisions of actions founded on tort or, 577, 678. 
stranger to, cannot sue for damage consequential on mere 
breach of, 554. 
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OoiSTRACT—conti}i ned. 

to marry, exceptional features of, 567. 
where action of tort lies notwithstanding doubt as to, 545. 
with one pariy, compatible with actionable breach of duty 
in same matter by another, 549. 
with servant, effect of, on master’s rights, 552. 

Contractor: 

independent, duties extending to acts of, 519 526, 527. 

independent, responsibility of occupier for acts and de- 
faults of, 516. 

Contribution: 

between • wrong-doers, 199. 

Companies (Consolidation) Act, 1908, as to, 200 jf. 

Contributory Negligence: 
what it is, 462. 

accidents to children in custody of adult or unattended, 494. 
burden of proof, 447. 

« damages not apportionable in cases of, 471. 
doctrine of ^^identification” not now law, 473. 
evidence of, 446—448, 466, 467, 471. 
in Boman X^aw, 592. 

not punishable as a positive wrong, 178. 
plaintiff not bound to negative, 449. 
proper direction to jury, 463. 

proximate or decisive cause of damage, bars remedy for 
tort, 462, 470, 471. 

rule of, founded on public utility, 463, 464. 
self-created disability to avoid consequences of another’s 
negligence, 468. 

third persona, of, its effect, 472, 473, 474. 

United States, separation of law and fact in, 485. 
unknown in Admiralty jurisdiction, 479. 

but former Admiralty practice modified by recent 
legislation, 480. 

And see Negligence. 

-Conversion: 

what is, 359. 

acts in good faith may be, 361. 

apparent authority, query as to dealings under, 364, 365. 
by bailees, 366, 376, 377, 
by estoppel, 371. 

claim of title on collateral breach of contract is not, 364. 
damages, measure of, in action of, 363. 
distinction between varieties of, and cases of injury without 
conversion, 370, 371, 

43(2) 



676 




difltinguishod from injury to reversionary interest, 860. 
evidonoo of, what is, 362. 

hire-purchase agreement, sale or destruction of goods by 
hirer, 868. 

of cheque, whore indorsement fraudulently altered, 361 m. 
of non-negotiable document, 870 
pledgee, abuse of authority by, 368. ^ 

refusal to deliver to true owner is evidence of, 862. 
relation to waste, 856. • 

servant, by, in master's interest, 361, 362, 863, 367. 

OoKvzoT; cannot sne, 55. 

Oopyeight: 

infringement of, 424. 
relation of, to poesession, 380. 

Cobpobatioit; 

crime, imputation of, against, not actionable, 243, 244. 
damages against, possibly limited to profit received *by 
principal, 308, 

liability of, for fraud of agent, 96 /, 308. 
for libel, 59 y. 
for negligence, 97. 
for trespass and trover, 69 y. 
for wrongs, 69. 

maintenance cannot be committed by, sambte, 338. 
malicious prosecution, liability for, 60 o, 817, 818. 
municipal, application of Public Authorities Protection Act 
to actions against, 210 

public woxis, management of, responsibility of corporation 
for, 60, 

quasi-corporate association, liability of, for wrongs of 
servants, 97. 

Costs: 

of action against public officer, 210 y. 
present procedure as to, 185 y. 

presumed to be indemnity to successful defendant, 319. 

relation of, to damages, 186 w. 

trespass, actions for, where damages nominal, 402. 

Counsel; immunity of words spoken by, 266. 

County Council: 

licensing session of, 267 q. 

owning tramways, is within Public Authorities Proteotioni 
, Act, 210 y. 
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'Oousray Couht: statutory distinction of aciaons in, 644. 

OOUKTY COUBT JtTDGE: poWCrS of, 118. 

OomtT: 

contributory negligence, proper direction to jury as to, 463. 
control of, over jury, 279. 

negligence, functions of court and jury respectively in cases 
of, 444, 446, 447, 461, 462. 
privilege of statements made in, 266. 

‘Ooubt-MaetiAl: 

protection of members of, 119. 

whether action lies for bringing one before, without pro- 
bable cause, 122. 

Oovenant: ^ 

construction of nuisance ” in, 412 6. 
writ of, 12 A, 18. 

Cbime: 

distinguished from tort, 2, 4. 

oral imputation of, when actionable, 243. 

OBmmAL Conversation; former action of, 228. 

Oeiminal Law: 

asportation, 363. 

cause of death, immediate, what is, 38. 
conversion necessary for larceny, 360. 
distinction of recmving from theft, 378. 
forfeiture of deodand, 138. 
individuals, whether bound to enforce, 203 e. 
prosecution for public nuisance, 405. 
self-defence, 172 

Ceiticisae: allowable, limits of, 256, 260. 

Crown; 

forcible entry, at suit of, 394. 
prerogative of, in time of war, 123, 171. 
servants, liability for acts of, 86. 

Culpa: 

equivalent to negligence, 16. 
theory of, in Homan Law, 538 g. 

Culpa Lata: equivalent to dolus, 281, 283, 443. 

Custody: distinguished from possession, 347. 

Custom; no action lies for withdrawing, 155. 
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Custom: of the HEAuar: moaning* of, 541. 

CUSTOMEK: 

intimidation of, 328* 

right of, to safo condition of huildiugfl, 515'— 519. 


Damage: 

act of God, caused by, non-liability for, 496. 
actual, unnoocaeary to constitute trespass, 350. 
broach, or aiou-performauce of, statutory duty causing, 196. 
date of, -whon cause of action arises, 187. 
execution of autliorized works causing, 130 — 136. 
eifect o-f, ss regards limitation, 209. 
gist of action on ease for conspiracy, 322. 
legal, necessary in action for consj)iracy in American Coui'ts,. 
324. 

must be shown in action of deceit, 187. 
or of nogligonoo, 187* 

‘*nei?vous or mental shock,” causing, whether remote,. 
50, 52. 

particular, necessary in action for public nuisance, 407. 

, not ne<iessary when private right infringed, 418. 

profit, expected, loss of, as special damage iti action for 
publio nuisance, 409. 
relation of, to wrong, 18. 
remoteness of, 30 333* 

resulting by inevitable accident from lawful act, 136 
special, in law of slander, 240. 

involves definite temporal loss, 242. 
procuring breach of contract actionable only with, 
567, 558, 

Damages : 

assessed to what date, 428. 

Campbell's Act, under, 67. 
carrying costs, 185 

compensation, not restitution, proper test of, 189. 
continuing cause of action, in respect of, 428. 
conversion of non-negotiable instrument, for, 370 (f. 
costs, relation of, to, 402, 403. 
death, under Lord Campbell's Act, 67* 
difitinotion when motive necessary part of cause of action, 
192. 

excessive, 183, 184. 
exemplary, 190, 191, 232, 428. 
false imprisonment, for, 190. 
false representation, for, 195, 196. 
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Damages — con tlnued . 

forcible entry, for, not recoverable by wrongful oecupiery 
390. 

gist of action, when damage is, 186. 
highway, damage to, 189 s:, 

hire-purchase agreement, sale of goods by hirer, 368 
inadequate, 184. 
injunction, coupled with, 428 h. 
jury, power in assessment of, 278, 279. 
limitation of, to profit received by principal where defen- 
dant a corporation, 308. 
marriage, for breach of promise of, 192, 568- 
measure of, 29, 30. 

measure of, in action for inducing plaintiff by false state- 
ments to take shares in a company, 196 
measure of, in contract and tort, 665. 
measure of, for conversion, 363. 
measure of, for damage to highway, 189 s:. 
measure of, for nuisance, 428. 
measure of, for obstruction of light, 422. 
mitigation of, 192. 

by apology in acLion for slander or libel, 279. 
negligence, in eases of contributory, 471. 
nervous or mental shock, for, 5C — ^52. 
new trial, where damages excessive or inadequate, 183. 
nominal, as test of absolute right, 185. 
nominal, ordinary, or exemplary, 184 — 192, 428. 
nominal, scale of costs allowed, 402. 
nominal, where injury occasioned by self-defence, 185. 
notice of special circumstances as affecting, 566. 
nuisance, for, 428. 

only once given for same cause of action, 193. 
ordinary, measure of, 188. 
personal injury, for, 189. 
reversion, damage to, 188, 189. » 
seduction, in actions for, 190, 232. 
slander, special damages in actions of, 188. 
trespass, in actions for, 185, 190. 

Damnum sine iniuria, 21, 160. 

Danger: 

concealed, to bare licensee, 528 — 530. 
diligence proportioned to, 460. 
duty of person repelling imminent, 173 
going to, 163. 

immediate, honest and reasonable belief of, 174, 
self-defence, right of, 172 
voluntary exposure to known, 179. 
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DANQEEOTja iTinNOs: flirict, re^spousibility in dealing with, 48, 487, 
504 . i i 

Death: 

^lonijHrnHtiiion for, Scotiifih nml Ainericnn laws aa to, 70, 71. 
of iluimaxi being, said to be never (miumo of action at common 
law; 03, 04. 

of party, offoct of, on rights of action, 01. 

Debt: writ of, 12/?, 13. 

Deceit: 

action of, against falsifier of telegram, 559, 500. 
action of, damage must bo shown, 187. 
action of, distinguished from actio-n for passing 315 z* 
agent, of, how far corporation liable for, 308. 
ambiguous statements, reliance on, 303. 

American law as to, 290. 
assertion, reckless, 294. 

concurrent jurisdiction at Common Law and in Ekjuity, 
195, 190, 281. 

conditions of right to sue for, 283, 284. 
corporations, liability of, 308. 
false guarantees, 304. 
garbling, by, 288. 

ground of belief looked to ns test ef its reality, 288, 289. 

, intention as element of, 297. 

may give innocent agent claiin for indemnity, 200 i5. ^ 
mjsr(tprcsentiition by or through agent, 306. 
misstatement of law, 287. 
nature of the wrong, 281, 

no cause of action >vithout both fraud and actual damage, 
285. ^ . 

plaintiff^s means of knowledge, effect of, 301. 
prospectus of now company, 299. 
public representations, 298, 
railway time-table, repre-ientation in,'* 299. 
statement of law, believed by maker at the time is not, 288. 
statement not relied on is not, 300. 
writ of, 12 1. 

Defamation: 

apology, insertion of, must be effectual, 279 $. 
business, of a man in his, 245. 

where lose natural and probable result ” of words 
1 spoken, 247, 

construction of words as to defamatory meaning, 252. 
contagious disease, imputation of, 245. 
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Defamation — cantimted. 

corporation, charge of impossible crime against, not action- 
able, 243, 244. 

criminal offence, imputation of, 243. 
damages for, how assessed, 278, 279. 
evidence, extrinsic, of unfair motive, 258. 
exception of fair comment, 256. 
fair comment, what is, 256 — 264. 
generally, 237 sqq, 
gross, damages for, 191, 

immorality, charge of, not actionable per se, 244. 

otherwise where words lihely to deprive person of ojfice 
or employment, 246. 

immunity of Members of Parliament and Judges, 265. 
injunction to restrain publication of defamatory matter, 
194, 195, 280. 

justified by truth of matter, 261. 
malice, express, exception of, 270. 

" malicious,” in what sense, 248. 

motive, unfair, extrinsic evidence of, admisable, 258. 

newspaper reports, how far privileged, 276. 

plagiarism, gratuitous charge of, not fair comment, 261. 

pleading apology, 279. 

privilege, absolute, 266, 267. 

. privilege, excess of, 276, 277. 
privilege, qualified, 268, 273. 
privilege of fair reports, 273. 

privileged communications, qualified immunity of, 268. 
privileged occasions, what are, 270. 
publication, 249 — 252. 

vicarious, 251, 252; 
relation of negligence to, 561 c. 
reports by newspapers of public meetings, 276. 
slander, distinguished from libel, 237. 
when actionable, 239. 

special damages ^ actions of slander, 188. 
spiritual, 244 y, 

tendency, not intention of words, test of liability, 253. 
what sufficient proof of, 254. 

8ee (dso Pair Comment, Libel, Slander. 

Defect: 

in structure, responsibility of occupier for, 522, 
latent, non-responsibility for, 521. 

Defence of the Realm Acts, 123. 

Delicts: Roman law of, 15. ‘ . 
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Beodanp: forfoitiu’e of, 13H. 

Botnuk: 

HU 3 ;»plant<Ml by irovor, 13. 

wbctbor fomwled, in cionti'aot. ov torf, U. 

writ of, 12, 14, 

iiaturo of, 354, 355. 

BiQliisT: of tTustiuian, nd Ugem AqniUam, 15, 592. And soe L&x? 
Aqnilia. 

Bilioencb: 

amount of, required by law, 27, 28, 

due, varies as apparent risk, 450. 

general standard of, 439, 443. 

includes competent skill when rc<ptired, 445, 450. 

See NEaLTGBNCB. 

BmK<'Toi?.s* Liadhjty Act, 1890: 

compensation given by, not sulyjccfc to limitation as a 
statutory penalty, 209. 
contribution and indemiuty, os to, *200 /. 
decision in X>erry v, PaeA*, bow affected by, 297. 

Bis ABILITIES: suspending Statutes of Ximitation, 208, 209. 

Bjscbetion: wboro given by T.egislaturo must be oxereisied with 
regard to other rights, 134, 

Bistbessi 

in general, 396 eqq, 
damage feasant, 395, 402. 

Bivoboe: wife cannot sue husband' after, for perisjonal tort com- 
mitted during coverture, 58. 

« 

Books: owner of, answerable for safety of ai^plianccs, 517, 

Bog: 

biting cattle, no Boienter need boeproved, 503. 
liability for vice of, 502, 503. 

shooting of, not malicious where believed necessary for pro- 
tection of property, 174. ^ 
statutory protection against, 503 w. 
whether owner liable for mere trespass of, 502. 

Bog-speabs; authorities on injuries by, 174^. 

Bolus: 

oulpa lata equivalent to, 281, 283, 443. 
equivalent to unlawful- intention, 16. 



INDSX. 


Dominus pro tempore, 82. 
Driver: duty of, 169. 

Duel: always unlawful, 161. 
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Duty: 

absolute, imposed by policy of law, 9, 17, 27, 73, 74. 

acts in breach of specific legal, 25. 

breach of, in course of employment, action for, 539. 

of competence, 27. 

of diligence, 27. 

of respecting property, 9, 27, 

of warning, knowledge of risk as opposed to, 166. 

relation of legal to moral, 11. 

statutory, remedy for breach of, 196. 

■ to one’s neighbour, nowhere broadly stated, 20. 


Easement: 

disturbance of, analogous to trespass, 380. 
licence cannot confer, 386, 387. 
of light, 420, 

Editor: admitting publication, not bound to disclose actual author,. 
252. 

Election; to sue in contract or tort for misfeasance, 537 — 541- 

Employer: when answerable as master, 80 — 82. 

Employers' Liability Act, 1880 : 99, 106 sqq, 
as regards volmii non fit injuria^ 166, 167. 
text of, 581. 

See Workmen's Compensation Act. 

Employment: 

course of, what is, 85. 

doctrine of “common employment,” 100 — 106. 
public, of carriers and innkeepers, 540, 

Entry: 

forcible, at suit of Crown, 394. See Forcible Entry. 

fresh, on trespasser, 392. 

necessity justifying, 397. - . 

relation, by, 379. 

to take distress, 394. 

; writ of, 13. 
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Equity: 

fomcT eonctuTont jurisdiction of, in cases of deceit, 195, 
19C. 

romodios formerly peculiar to, 181. 

Beuob: clerical, r<wponeibility for, 247. 

Estotfel: 

conversion by, 371# 

if no contract or breach of specific duty, statements to be 
made ^ood only on ground of fraud or, 295. 
of bailee, from disputing bailor^s title, 367. 

Evidence; 

.of contributory negligence, 446—448, 466, 467, 471. 
of conversion, 362. 
of libel, 254, 258. 
of malice, 278. 

of negligence, 448, 462, 471, 524. 

burden of jproof in (;aae6 of, 446—449. 
question whether for court; inference from ad- 
mitted evidence, for jury, 446, 447. 

Execution: of process, justification of trespass in, 394. 

Executive; acts of, in time of war, 128, 171. 

Executors: 

cannot sue for personal injuries to testator, oven on a con- 
tract, 568. 

felony, whether not bound to prose^'uto for, before bringing 
civil action, 201, 202. 

liability of, for wrongs of testator, 65 — 68. 

to restore property or its value, 71. 
statutory rights of action by, for wrongs to testator’s pro- 
perty, 65. 

Explosives; 

liability for improper dealing with, 140, 507. 
liability for sending without notice, 507, 508. 


Eaotors Acts ; 

good title acquired under, 563, 564. 
validity of dealings under, 344. 

Eair Comment; 

defence of, in action for defamatio-n, 256 — ^264. 
defence of, coupled with justification, 262, 263. 
eactrinaic evidence of unfair motive admissible, 258. 
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Fair Comment — contmued , 

lioiiest belief an element In considerijog limiis of, 2-57, 253. 
literary and artistio criterion demands competence of critic. 
260. 

must be baaed on facts truly stated, 261. 

no jBxed standard of, 267. 

personal attack may be consistent with, 258. 

wbat is, question of fact, 260. 

wbat open to, matter of law, 259. 

Ealse Imprisonment: 
damages for, 190. 
definition of, 220. 

distinguisbed from malicious prosecution, 223. 

justification of, 221. 

justified by local statute, 204. 

on mistaken cbarge, followed by remand, 224. 

prosecutor or officer answerable for, 223. 

reasonable cause for, what is, 224. 

question one neither of law nor of fact. 224. 
but matter of judicial discretion, 224, 225. 

False Eepresentation: damages for, 195, 196. 

Family Eelations: injuries in, 225 

Fatal Accjidents. Bee Campbell’s Act (Lord). 

Felony; 

arrest for, justification of, 222, 

charge of, against person who has served sentence, libellous-. 
244, 264. 

imputation of, when libellous, 243. 

"merger” of trespass in, 201. 

Fence: 

defective, cattle trespassing through, 396. 
falling in neighbour’s land, 496, 

Fencing: lawful, 161. 

Ferry: 

franchise of, 380 
nuisance to, 424, 

refusal to carry passengers by, 363. 

IFire; 

escape of, from railway engines, 458, 498. 
justification for trespass, 398. 
negligence as to, 444. 
responsibility for carrying, 505, 
safe keeping of, 488, 504. 
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Fire-abms : 

conHuininHt<> euiifion minirotl in dealing with, 504. 
pro^w^nting unloaded, 'wliether an aHHAult, 215. 

ITisiikey: tre.M])aHH to, 380. 

Flat: 

landlord liable for nafe eondiiion of common wtaircaac of, 
518. 

Icflflor’a liability for defective lighting of ataiircase, 533 y. 
tenant not liable to another tenant for damage resulting 
from breach of agreement wuth landlord to repair, 518 e. 

Footpath: diversion of, creates duty to w’arn passengers, 522, 523. 

Forcible Ei^ituy: 

at suit of Crown, 394. 

poeaosaion of rightful owner gained by, good as between 
parties, 390. 
statutes against, 388. 

with good title, whether civilly wroiigful, 380—391. 
wrongful occupier cannot recoven* damages for, 390. 

Forms op Action, 12, 13, 14, 571. 

See Action. 

Fowl: 

liability for injury caused by, 500. 
whetlior -owner liable for trespass by, 500 w. 

Fox-HUN'nKQ: trespass in, not justified, 399. 

France (law of): 

Conscil d’Etat inquires into acts of public authority, 117. 
rule of, of five years’ I)i*ascription, 207. 

Franchise; malicious interference with exercise of, 337. 

Fraud; 

agent qr servant, of, 96, 284, 306. 

compensation for, in equity, formerly by way of restitution. 
♦ 195, 196. 

concealed, effect of, on period of limitation, 211. 
''constructive,” 283. : 

directors of company, of, 97. 
effect of, on transfer of property or possession, 343, 
equitable jurisdiction founded on, 282. 

legal,” 284, 291. 
licence obtained by, 163. 

name, assumption of, for purpose of fraudulent trade com- 
petition, 315. 
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PaAUD — oantin ued, 

negligence, however great, does not of itself constitute, 
290, 291. 
partners, of, 98. 

relation of, to infringement of trade marks, &c., 314. 
Prost: damage brought about by extraordinary, 46. 


•Gas: escape of, 508. 

Goods: trespass to, 353, 354. 

Goodwill: protection of privileges analogous to, 313. 
Governor: colonial, actions against, 115. 

Grant: 

distinction of licence from, as regards strangers, 386, 387. 
distinguished from licence, 383, 384. 

but may be inseparably connected with licence, 383- 

Guaranty; misrepresentations amounting to, 304. 

Guest: gratuitous, is mere licensee in law, 531. 

Gun: presenting unloaded, whether an assault, 215. 


Habeas Corpus: judge must grant, even in vacation, 119. 

Highway: , 

cattle straying off, 395, 396, 501. 

damage to, measure of damages recoverable by trustees for, 
189 2 . 

justification for deviating from, 396. 
nuisances by obstruction of, 406, 408, 409. 
nuisance to, power of local authority to abate, 426. 
rights of persons using, to safe condition of adjacent pro- 
perty, 524 — 527. 

traction or steam engine on, 505, 506. » 

tree falling across, whether a nuisance, 493 

Horse: 

dangerous, duty of owner to warn probable ^er, 519^. 
dangerous,- injury by, to licensee using field without notice 
of danger, 529. 

death of, from eating yew leaves, liability for, 494, 495. 
injuries caused by, 43, 500. 
trespass by, 501. 
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Husband and Wife; • 

action o£ personal tort betwoon, does not lio, 58. 

and divorce does not enable wife to sue husband for 
tort committed durinj^: (.‘overture, 58. 
action for assault or crim, con.^ 228. 
actions by and against, 57, 58. 
husband may not now beat wife, 128 /*. 
imprisonment of wife by husband, 128 h, 
libel on husband by letter to wife, 251, 
loss of consortium between, is special damage, 242. 

^'Identification”; exploded doctrine of, in cases of negligence,. 
473, 478. 

Impeisonment; 

does not affect period of limitation, 208 
of wife by husband, 128 h. 

Impeisonment, False: soe False Impelsonment. 

Inconvenience: not amounting to nuiMiinoo, not made actionable- 
by allegation of evil motive, 158. 

Incoepoeeal Hiqiits: in property, viola! ion of, 379. 

Indemnity; 

claim to, of agent who has acted in good faith, 199, 200. 
colonial Act of, 204. 

"Independent Conteaotoe”: 80, 513, 510, 519 625-— 527, 

India, Beitish; 

dealings of Fast India Company with native states, 113. 
protection of lexecutive and judicial officers in, 123. 

Indian Contract Act; reference to, 200 t, 

Indian Civil Weongs Bill: draft of, 595. 

Inevitable Accident: 136—148. And ace Accident. 

Infant; 

cannot be made Hablo on contract by changing form of 
action, 55, 543. 

cannot take advantage of his own fraud, 56. 
contract of service of, 101 «?. 
liability of, for torts, 55, 56. 

liability of, whether limited to wrongs contra pacem^ 58, 59. 
liable for substantive wrong though occasioned by contract, 
56. 

plaintiF, period of limitation against, only runs from. 

; majority, 208, 209. 



INjpX, 


689 ^ 


Injunction: 

buildings, order to pull down; 429. 
club, when granted to restrain expulsion from, 126 a?, 
conspiracy, trade, interlocutory injunction refused in case* 
of, 195 5. 

copyright, to restrain infringement of, 194. 
easement, to restrain disturbance of, 194. 
interlocutory, 194, 195 430/. 

jurisdiction to grant, 194, 430. 
libel, to restrain, 194, 196, 280. 
mandatory, 429 a. 

not refus^ on ground of difSculty of removing nuisanoe*. 
434. 

nuisance, to restrain, 194, 429. 
on what principles granted, 194, 430 
slander on business, to restrain, 194, 195. 
trade mark, to restrain infringement of, 194. 
trespass, to restrain continuing, 194, 418. 
under C. L. P. Acts, 181 5. 

Innkeeper: 

cannot dispute entry of guest, 400. 
duty of, 540. 

selling goods of guest, 869^. 

Inns op Court: quasi-judicial powers of, 126. 

Innuendo; meaning and necessity of, 262, 263. 

Instrument, Dangerous: responsibUity of person using, 49, 487,. 
604 

Insurance; 

construction of policy of, excepting obvious risk. 169, 

duty in nature of, 488, 493. 

efEect of, on necessity of salvage work, 172 

Intention: 

general relation of, to liability, 31-r-33. 
inference or presumption of, 33. 
trespass, not material in, 9, 11. 

Interpleader: by bailee, 867, 868. 

Intdodation: 

by trade unions, 236. 

iu what way distinguishable from mere persuasion, 386, 387... 
of customers, 236.. 
of servants and tenants, 234, 236. 
what amounts to, 335--^37, 
when ^picketing’’ becomes, 236^. 

F. — T. 
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Invitation: rig^hts of persons coming on another’s property by, 
513 sqq,, 546. 

•** Invitation to Alight” cases, 457, 484, 

Ieelanb: I-iOrd-Lioutenant exempt from actions in, for ofSicial 
acts, 116. 

Joint Weong-doebs: 

contribution between, 199. 

effect of judgment against one of several, 199. 

joint and several liability of, 198. 

Judge: 

allegation of malice will not support action against, 119. 
bill of exceptions, could not refuse to seal, 119. 
habeas oorpm, must grant, even in vacation. 119. 
jurisdiction, judge not liable for latent want of, 118. 
jurisdiction, judge of inferior court must show, 118. 
protection of, in exercise of olBice, 117—120. 

Afid see CouBT. 

JuDGWBNT: against one of several wrong-doers, effect of, 199^ 
Judicial Acts; 

distinguished from ministerial, 222, 228. 
of persons not judges, immunity for, 119, 120* 
protection, &6, of, 117—120, 266. 
statutory liability in special oases, 119. 

Judicial Pbocbedings: reports of, 274. 

Judicium Bustioum, 479. 

rule of, altered by Hariiime Conventions Act, 1911.. .480. 

JUBISDIOTION: 

concurrent, formerly ran in cases of deceit, 195, 196. 
local limits of, 204. 
to grant injunctions, 194* 

Juey: 

assessment of damages by, 278, 279. 
control of court over, 279. 

functions of, in cases of negligence, 444, 446, 447, 451, 452. 
proper direction to, as to contributory negligence, 463, 464. 

Jus Teeth: cannot justify trespass or conversion, 374. 

Justice of the Peace: 

aotioh against, does not lie for words used in judicial 
capacity, 265 m. 



lOTBX. 


691 


.Justice op the Peace — continued * 

limitation of actions against, 210. 

date from wMeh time runs, 209 h* 
memorial as to conduct of, 272 /. 

Justification and Excuse; 

acquittal of plaintiff in criminal proceedings does not estop 
defendant's plea of, in civil action, 265. 
by authority of law, 388. 
by licence, 381, 382. 

defamatory statements excused by truth, 261. 
determination of, 401. » 

for re-entry on land, 388. 

for re-taking goods, 392, 393. » 

for taking distress, 394. 

general grounds of, 23, 110 eqq. ^ 

imminent danger, presence of, 172. 
necessity, by, 170 — 172. 
under legal process, 394. 


IjABOubers, Statute op: action under, 229, 234. 

.Land: 

acts done in natural user of, not wrongful, 153. 
artificial works, on, 154 A. 

Xandloed and Tenant; 

flat, landlord liable for safe condition of common staircase 
of, 518. 

questions of waste between, 359. 
which liable for nuisances, 436. 

Xandownees; 

adjacent, duties of, 522. 

duty of, as to escape of dangerous or noxious things, 489 eqq, 
Xaecbny: 

relation of, to trespass, 347, 353, 360. 
when trespass becomes, 393. 

'X,kw g misrepresentation of, 287. 

Xeavb AND Licence; 

as justification for assault, 217. 
defence of, 159 ^qq, 
sea Licence. 

44(a) 
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Lessee: 

as to liability of, for nuisanoG, 436. 

for years holding over, no trespasser, 399. 

of tlioatro, liability of, for coiiduot of j)orformance, 618. 

Lbssob; liability of, for nuisance, 436. 

Level Cuossino: unguarded, railway company's responsibility 
for, 41. 

Lkx Aquilia: 

Digest on, compared with English law, 193 5'. 

Eoman law of, liability under, 530?;*, 692. 

rules of liability under, compared with English law, 139 k. 

Lex Eoni: regard to, in English courts, 204, 206. 

Libel: 

comment, fair, is, no, 266. 
construction of, 262. 

corporation, charge of impossible crime against, not action- 
able, 243, 244. 

corporation, liability of, for, 69 2/. 
crime, imputation of, 243. 

damages for trespass on plaintiff’s paper, where no libel for* 
want of publication, 191. 
innocent circulator, 260. 
innuendo, meaning and necessity of, 262. 

Law of Libel Amendment Act, 1888... 276. 
prima facie libellous, what is, 240. 
publication, injunction to restrain, 194, 196, 280. 
publication, what is, 249-“262. 
slax^der distinguished from, 237. 
tendency, nob intention of words, tost of liability, 263. 
what suffioient proof of tendency, 264. 

And see DEEAMAriON. ^ ' 

Liidenoe:; 

assignable, is not, 386, 887. 

bodily force, to apply, 160, 161, 217, 218’. . l 

bodily harm, to do, good only with just oamM>, 160, 161, 
children, unaccompanied, not included in general licence to* 
public, 629. 

coupled with interest,” 383. 
distinguished from right, 530. 
fraud, obtained by, void, 163. 
grant, may be annexed by law to, 383. 
how given, 386. ’ , ' 

interest by way of equitable . estoppel arising from, 386. 
practice of American courts in such cases, 886. 
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XfiCEKCE — continued^ 

meaning- of, 382. 
parol, American law as to, 386. 
revocable unless coupled with interest, 382, 383. 
revoc^-tion, formal notice of, not necessary, 386. 
revocation of, effectual even though breach of contract, 382 
revocation of, right of licensee to sue when contract exist 
382. 

revocation of executed, having permanent results, 384, 385. 

strangers, regarding, 386. 

theatre, ejection of ticket-holder from, 383. 

Xicensee: 

bare, position of, 628. 

for value, ejection of, 383. 

gratuitous guest is mere, 531. 

infant, favoured in American courts, 628. 

infant, must not be exposed to liidden danger, 528. 

rights of, in use of private way, 523. 

risks to, from unfencpd machinery, 530. 

ticket holder, ejection of from theatre, 383. 

what risks he must take, 528 — 531. 

:Xicensor: 

liability for damage caused by negligence of servant, 532. 
liable for ordinary negligence, 632. 

XiBN; right at Common Law to, 369. 

Xight: 

ancient lights, doctrine of, not received in America, 420 o, 

angle of 46®, supposed rule as to, 422. 

building, right can only be claimed in respect of, 420. 

** building,” \fliat is, 420 r* 

Colts V. Home and Colonial Stores, effect of, 421 v. 
disturbance of, what amounts to, 421. 

. effect of altering or enlarging window, 422. 
extent of rrght to, not altered by Prescription Act, 420, 
nature of right to, 420. . 

•obstructfon of, 419.; ■ • . . 

measure of damages for, ^here plaintiff 
occupies c^pntinuoufi bulling eitel, 422, 423. 
right to, as .betw^n two or more, lessees under same lessor, 
4 ^ 20 , 2 ?. ■' ' , ! ’ . , 

special or extraordinary, right to, canridt be. acquired by 
prescription, even with knowle^e on part of servient 
tenement, 421, 422. 
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Lbiitation op Actioists; ' . ; 

exception of concealed fraud, 211. 
foreign law of, effect of, 207. 

infants and lunatics, operation of statute only begins from* 
cessation of disability of, 208, 209. 

‘ ; operation of statute not Busx>ended by disability of alien 
enemy, 66 

statute of, 66 208. 

statutory penalties, for, 209. 

text of statutes concerning, 689. 

where damage gist of action, 209. ; 

Locality: of wrongful acts, when material, 204:. ; 

Luggage: loss of, on railway, 646. 

Lunatic: 

assault, civil liability for, 64. 

authorized restraint of, 128, 129. 

how affected by Statute of Limitations, 208, 209. 

liability of, for torts, 64. 

Magistbate: 

action against, docs not Ho for words used in judioiaJi 
capacity, 266 m. 

limitation of actions against, 210. 

date from which time runs, 209 i, 
memorial as to conduct of, 272 /. 

Maintenance: 

actions for, 338. . 

akin to malicious prosecution, 338. 
common interest in suit, what is, 338. 
corporation cannot be guilty of, 388. 

Mala Peoiiibita: no distinction between mala in ae and, 26. 

Malice: 

conspiracy, malice not necessary to cause of action for, 332. 
essential in slander of title, 310. 
evidence of, 277, 278. . 

explained as ** improper and indirect mofive,” 321. 

I express, in communication on privileged occasions, 269, 270. 

former use of word in pleading, 24. 

; ' gist of aotioA, implied assumption that malice was, no longer 

I : generally tenable, 323*/. 

implied,'^ meaning of, 248, 249. 
malicious prosecutions and abuse of l^al process, 316 a^q^ 
1 material only in exceptional eases, 23, 24. 
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Malice in S’ act: 60, 269, 270, 278. . t 

Malicious Hindsance; remoteness of danger in these oases, 833,. 
334. 

Malicious Peosecution: 

action for, for prosecuting action in name of third persoi^ 
321. 

action for, whether it lies against corporations, 317, 318. 
bankruptcy proceedings, malicious, actionable, 320. 

but adjudication must be first set aside, 321. 
civil proceedings, malicious, not actionable, 319. 
company, malicious petition to wind up, 320.' 
distinguished from false imprisonment, 223. 
offence charged must involve moral reprobation, 317. 
plaintiff must prove malice, 316, 317, 
privilege, abuse of, analogous to, 318. 

Mandamus : not available for redress of private wrong, 181 h, 

Maeitime CJonvbntions Act, 1911: new rule of division of lose* 
from collision under, 480. 

Maeket: 

franobise of, 880 n. . 
nuisance to, 424. 

Maeket Oveet: title acquired in, 344, 564. 

Maeket-plaoe; duty of persons controlling structures in, 519, 520^ 
Mabeiagb: 

breach of promise of, 192, 567. 
damages in, 567, 568. 

Maeeied Woman; . • 

can novr sue and be sued alone, 57. 
damages and costs recovered against, how payable, 57. 
damages recovered by, for personal injury are separate 
property, 57. 

ho longer specially affected by Statute of liimltaiions, 209. 

. hot formerly liable for wrong in nature of deceit, 57, 59. 
whether liability at common law limited to wrongs oontr^ 
paoem^ 58, 59. 

’M'A-a.PTff.-n Women's Peopeety Act, 1882: 
effect of, 67. 

husband still liable for wife’s torts, 58. 
right of action under, how limited, 57. 



INDlik, 


<696 

MAitmL Law; 

hx time of waX) 123. 
queetion superseded during war, for praotioal purposes, by 
statutory authority, 123. 

JCastbb and Servant: 

aotbu for beating servant, 227, 228. 
enticing away, 229. 
xnenaoing servants, 234, 235. 
seduction, 230 

constructive service, what is, 233, 234. 
defence of servant by master, 173 a. 
del^egation of duty by servant^ 82. 

liability of master, does not arise, when servant wholly de- 
parts from course of master’s business, 
87, 93. 

does not generally depend on actual 
benefit accruing from servant’s wrong, 
76. 

for acts ‘or defaults of servants, 73 
for servant’s excess or mistake in exe- 
cuting authority, 90. 
for servant’s forgery, 96 a. 
for servant’s fraud, 96. 

. for servant’s negligence in conduct of 

master’s business, 86. 
for servant’s wilful wrong, 94. 
reason of liability, 76. 
rule as to, expressed by Willes, J., 
78. 

loss of service, whether master can sue when servant killed 
by injury, 63, 64. 
power of controlling work, 84, 
proper servant, master must choose, 104 i 
protection to master, giving character, 270 . 

warning fellow-servants, 271, 272. 
public officers, rdation of master and servant does not exist 
between, 85. 

risks, ordinary, undertaken by servant, 101, 166, 167. 
servant, breach of contract with, whetheh inhSter cto sue lor 
loss of service arising from, 552. . 
servant injured by fellow-servant, 99 'sqq* 
servant travelling by rail, 546. 

.servant, who is a, 80. 

service, temporary transfer of, 83, 

.suitable materials, master must furnish, 104. 

And see Servant, , 
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Maxims: 

a man is presumed to intend the natural consequences of Ms 
acts, 33. 

actio personalis moritur cxim persona, 61. 
adversus extraneos vitiosa possessio prodesse solet, 374. 
culpa lata dolo aequiparatur, 283. 
imperitia oulpae adnumeratur, 27. 
in jujre non remota causa sed proxima spectatur, 29. 
nullus videtur dolo facere qui suo jure utifcur, 130 1, 
qui faoit per alium facit per se, 78. 
ratum quis habere non potest, quod ipMus nomine non est 
gestum, 76. 

res ipsa loquitur, 451, 494;^, 525. 

respondeat superior, 78. 

sic utere tuo ut alienum non laedas, 130. 

volenti non fit injuria, 106, 159, 163, 166—170, 521, 522. 

MfDiCAL Education: General Council of, powers of, over regis- 
tered medical practitioners, 125. 

Medical Peactitioneb: slander of, 246. « 

Meeting: public, newspaper reports of, 276. 

Menace: 

distinguished from assault, 291. 
to servants and tenants, 234, 235. 
when actionable, 219. 

Mental ob Nebvous Shook: damages for, whether too remote, 
50—52. 

Mil itary Coubt: privilege of, 267. 

Ministeb: of Baptist chapel, removal of, 126 5. 
Misbepbesentation : 

ambiguous statement, construction of, 303. 
breach of special duty of disclosure, querjf whether deceit, 
294, 295. 

fact or law, of, 285, 286. 

intention to harm by, not necessary . condition of liability, 
297. 

omission, by, 288. 

promise or guaranty, when misrepresentation amounts to, 
304. 

prospectus, in, 286, 287, 299, 302. 
reckless assertion, by, 294. 
reliance of plaintiff on the, 300. 

See Deceit. 
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Mistaice: ' . • ‘ 

does not oxcuao intorference with property, 8. 
of sheriff, in taking goods, 394. 

MOETGAGon: may bo guilty of oonversion, 369, 370. 

Motive: 

oonaidored in aggravation or reduction of damages, 190 
improper, malice defined as, 321. 
material in exercise of rights, whether, 168 sqq. 
material part of cause of action, when, 23. 

See Malice. 

Motok-oae: at rest on highway, whether a dangerous thing, 608, 
609. 


Name: 

assumption of, for puri)ose of fraudulent trade competition, 
816. 

no exclusive right to use of, 168. 
of house, no exclusive right to, 313. 

Natueal Consequences: of acts, presumed intention of, 33, 334. 

Natubal Justice: must bo observed in exorcise of quasi- judicial 
powers, 126. ' 

^‘Hatueal Usee’^; of property, non-liability for, 495. 

Navigation: 

negligence in, 42, 479. 

requirements of, as limiting statutory powers, 133. 

Navy: ofGloer, protection of, in execution of duty, 122. 
Necessity: 

as excuse for unskilled person, 28. 
as justification generally, 170. 
authorities of, 129. 

"compulsive,’* 176, 176. 
defence of realm, acts necessary for, 123, 171. 
destruction of property justified by, 170, 171. 
interference with deceased person’s goods, how far justified 
by, 172, 

master of ship, acts to preserve discipline justified by, 129> 
130. 

trespasses justified by, 171, 394. 
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Negligence: : ^ . 

action of, damage must be shown, 186, 187. 

Alderson’s definition of, 441. 

anticipate auother’s, one is not bound to, 481. , 

assumpsit, relation of, to, 440. 

as to action under difficulty caused by another, 480. 

averment of, 503 A. 

burden of proof on plaintiff, 447. 

care, due, varies as apparent risk, 460. 

choice of risks caused by another's, 482. 

coUisious at sea, 481. 

combined, 472. 

concurrence of liability ecu contractu and ex delicto, 440,. 

, , 441. 

contract, how affected by, 449. 
contributory, 144 s. 

And see Contributory Negligence. 
doctrine of, general, not applicable to statements, 560. 
duties of judge and jury, 451, 452. 
equivalent to culpa, 16. 
evidence of, 443, 446, 462, 471. 
failure in average prudence is, 442, 443. 
fraud, not constituted by negligence however great, 290, 291* 
liability for, 10, 11. 

concurrent with another party’s liability on contract,. 
558, 559. 

depends on probability of consequence, 39. 
notice of special danger through personal infirmity, 461. 
notion of, general, 438. 
presumed, when, 450, 451. 

presumption of, in cases of unexplained accident, 524. 
railway cases, principle illustrated by, 452, 519, 520, 525. 

And see Eailway. 
recklessness aggravates, 191. 

risk, knowledge of, opposed to duty of warning, 165, 166. 

• risk, voluntary, excludes question of, 163, 164. 

servant, action for conversion against, grounded on, 366 U 
wrong, negligence of independent persons may be joint, 472. 

Nervous or Mental Shock; damages for, when too remote, 
60—52. 


Newspaper: 

apology for libel in, must be effectual, 279 
editor, admitting publication, not bound to disclose name 
of contributor, 252. 
fair comment in, what is, 260 sqq. 
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Law of Libel Amendment Act, 1868... 27(5. : 

special j)roc<Hluro in action for lil)ol, 279. 
vendor of, not liable for libel, 251. 
volunt(?orod rojxn'tM to, 276. 

Nbw Thial: for cxcoiHivo or inadc<|uato damages, 184, ' 

And s^0 Court. 

.New Zealand: lunatic liable for assault in, 64, 

Notice: 

effect of, on liability for negligence, 443. 
judicial, of common facts, 451, 

of special circumstances, as affecting measure of damages, 

666 . 

of special risks, 461. 

Nuisance ; 

abatemeht of, 424 — 428, 434. 

And see Abatement op Nuisance. 
acta useful in themselves and in oonvoniont places may be, 
414, 416. 

coming to nuisanco,’^ doctrine abrogated, 418. 
common, right of, nuisance to, 424, 426* 
copyright, infringement of, 424, 
covenant, in, oonstruotion of word, 412 6. 
damage must bo shown, 18(5, 
damage, particular from public, 407. 

from private, 409, 410. 

damages for, 428. 

enjoyment and comfort affected by, 412. 
forms of, miscellaneous, 416, 
highway, to, 426. 
injunction, 429. 

injury common to many persons, 418. . 

■Jum in re alieim affected, by, 411. 
lessor and lessee, liability of,. 434, 435. , . 
light, obstruction of, 419. 

And me LlOllT. . ' 

market or ferry, to, 424. 
measure of, 412. 
ownership, affected by, 410. 
parties entitled to sue for, 434. 
parties liable* for, 435. 
jprivate, what is, 409, 410. 
property, by use of, for unusual purpose, 417. 
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Nuisanoe — continued, 

public or private, 405. 
public, prosecution for, 405. 
remedies for, 424, 

sewage carried on te neighbour’s land by flood-water, 493 L. 
single accident, whether it can be, 493 ?. 
statutory authority, when it justifies, 132 — ^136. 
trade, offensive, 414, 415. 
tree falling on highway, 493 1, 
overhanging, 410, 425, 495. 
vendor or purchaser, liability of, 437. 
what amounts to, 412 sqq. 


Obligation: 

and ownership, 566, 557. 

ess delicto in Eoman Law, 15. 

quasi ess delicto, 17. 

imposed by statute, 25, 26, 131, 132, 

Occupation: 

interference with, 338, 339. 

offensive, not justified by innocent or necessary character 
of, 414, 415. 

Office; judicial or ministerial, 127. 

Opficees: 

costs of actions against, 210 
excess of authority by, 120, 121, 

■ liability of, for malicious misconduct, 337. 

: limitation of actions against, 210. 
naval and military, acts of, 122. 
public, acts of, 120. 

what extent protected,, 121 ^ 

Omission: of legal duty, liability for, 25. 


Paeent; authority of,. 128. 

PAbuahent; , : ' 

debates in, fair reports of, 274. 

disciplinary orders of House of CJommons not examinable,. 
123. 

governing body may be given absolute powers by, 125, 127.* 
petition to, action does not lie against member for refusal, 
to present, 337 z. 
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Parliament — (sontinuofL 

presiding: and returning officers at oloction for, position of, 
127. 

proiioedings of committee, 2<H?, 267. 

X)rotoetion of words spoken in, 26d. 
publication of papers and 3 )rootwdings, 274. 

Partnership: : ■ 

expulsion of partner, 126, 127. 
liability of firm for partner’s fraud, 98. 

Passenger: rights of person accepted as, 646, 646, 650, 561. 
Aitd see Eailwat. 

" Passing Off action for, distinguished from action for deceit, 

zuz. 

Patent Rights; 

principle of slander of titlo extended to, 814. 
relation of, to posHosaion, 380. 

•Percolation: underground, no cause of action for, 163 sqq. 

Person; wrongs to the, 7. See Assault. 

.Personal Action: 

olaasificatibn of forms of, 671. 
effect of party’s death on, 61. 

■Personal Capacity: with respect to torts, 63 

■Personal Estate: damaged by personal injury, no cause of action, 

€ 6 . 


" Picketing/' 236 p* And see Trade Disputes Act in Appendix, 
p. 579. 

Rigs; 

included in term “ cattle,” 478 A. 
straying on to line, damage by, 478. 

;PlLOT: statutory exemption of owner from liability for acta of, 84. 

Plaintiff: a wrong-doer, may still recover, 177. 

Pledgee: abuse of authority by, when conversion, 368. 

Poison; responsibility of persons dealing with, 609 egq. , 
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Possession: 

constructive, 28S, 349 m. 
copyright, relation of, to, 380. 
derivative, 377. 

derived through trespasser, 378, 

distinguished from custody, 347. 

immediate, plaintiff in trover must have right to, 360. 

more regarded than ownership in early law, 345. 

obtaining of, by trick, 563. 

of rightful owner gained by forcible entry, 390. 

owner not in, how far liable, 532- 

patents, relation of, to, 380. 

protected by law, the reason why, 375, 376. 

restitution of, after forcible eniay, 389, 390. 

light to, commonly called property, 346. 

taken by trespass, when complete, 391, 392. 

trespass, relation of, to, 348. 

without title, protected against strangers, 373, 374. 
Post-Oaed: 

publication of libel by, 250, 276. 
sending defamatory matter on, 256, 276. 

Pound: feeding animals in, 397. 

Peescjrdption Act: effect of, on right to l%ht, 420. 

PsiNcinAL AND Agent: 

liability of agent misrepresenting principal’s authority, 548. 
liability of principal for fraud of agent, 306. 

for wrong of agent, 73 — ^76. 
r^on of liabiHfy, 369. 

when principal must indemnify agent, 199, 200, 
where principal is a. corporation, 308. 

Peintino op Libel: 'primd fade a publioatibn, 249 a?. 

Prison: what is, 220. 


Peivilbob: 

“absolute,” in law of defamation, 267. 
communications in interest of ^iety or in self •protection, 
of, 270—272. 

♦conditions of, 268, 269. 
fair reports, 273. 
friendly advice, 332. 
information for public good, 272. 
judicial, in law of defamation, 266. 
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Pbxvilege — eonfinmd, 

parliamentary, 2<55, 

privil<^(^d oecasionH, and exee^is, 270, 271, 276, 277. 
*‘quaMed,’» 268, 273. 

Peize-Fioxit; 

pretfienoo at, 162. 
why unlawful, 160, 162. 

• with sworda, formerly common, 218 s. 

Peopeew: 

defence of, acts done in, 174 — 176. 
duty to reapeot, 21, 342. 

goods, of, commonly means right to possess, 346, 360. 
transferred by satisfied judgment in trover, 363; 
wrongs to, 7 

Pbopecution: whether necessary before offender can be civilly 
sued, 201 sqq, 

Pbospectus oe COMPANY: falso statements in, 286, 287, 299, 802 

PUBLICATIOK OP LlBEt*: 

by agent, 261, 262. 
by poet-card, 250 «, 276. 
to clerk authorized to open letters, 260. 
to person opening letter without authority, 260. 
uneonaoious, person not liable for, on proof of ignorance, 
260, 251. 
what is, 249. , 

Public Authoeities Peotection Act, 1893: 

company earning profit not within Act, 210 p, 

but County Council owning tramways is, 210;?'. 
limits period within which procoodings may be commenced 
against public official, 121, 210. 

Public Opficee: sui)erior, when action does not lie against, 86. 

Public Woeks; responsibility of body having management of, 60. 

PuECHASEE: innocent, may bo liable for conversion, 364. 

Quiitn' V, Leatiieri: doctrine of, 328—330. 

Bail way: 

breaking down of embankment, 499. 
distraint of engine damage feasant, 395. 
duty of company as to safety of carriages and platforms, 
620. 
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duty o£ company to fenc-e einbanlanent, 518. 
evidence of negligeuee in accidents on, 450, 482 ar. 
execution of undertaking, immunity or liability of company 
for damage in, 132 — 135. 

“invitation to alight*’ cases, 457 sgq., 484. 
level crossing eases, 455 sgq. 

liability of company for mistaken acts of servants, 92, 93. 

foe assumption of duty, independent of 
contoet, 545 — 548, 550. 
overcrowded carriage, 46. 

passenger, injury to, through carriage door being left un- 
fastened, 482. 

passenger, injury to,- where train fails to stop, 484. 
remoteness of damage suffered on, 41, 42, 44, 46. 
servant travelling by, 546, » 

sparks, escape of, 458, 49*8, 505. 

liability under Eailway Fii*es Act, 1905... 499, 605 t. 
time-tables, effect of statement in company’s, 299. 
unguarded crossing, responsibility of company for, 41. 

Eats ; damage by, 497 h. 

Eeasonable Cause: 

for imprisonment, what is, 224, 225. 

questmn one neither of law nor of fact, 224. 
but matter of judicial discretion, 224, 225. 

Recaption: of goods wrongfully taken, 392, 393, 402. 

Remedies: 

alternative, on one cause of action, 537. 
at common law in general, 181. 
damages, 183 — 194. 

damages ot compensation for deceit, 195, 196. 
injunctions, 194. 
self-help, 182. 

statutory duty, for breach of, 196. 

trespass and conversion largely interchangeable, 349, 350. 

* Remoteness: of consequence or damage, 30 sqq., 333. 
Replevin, 346. 

Eepoe-ts: 

confidential, to official superiors, 270. 
fair, of public proceedings, 273. 

nav^ and military officers, of, how far privilege^? 266, 
newspaper, of public meetings, 276. 

P. — T. 


45 



706 


INDpc. 

Ekpeksektation: 

cJomixMiHation or clamufifOi!! for false, 195, I9 (k 
k» a ola«H of im’HOus*, *298. 

Bes «ltii)K‘ATA, 199. 

RuvKNtilJ OJ-M'MOMitH: prot^'otioii of, in vmw t)f forcihl* onfiry, 395 

BeM'IHSIOn: injury <<», UK‘:Huro of <lamagt^, 188, 189, 354 ZMu 

BKV18TNG BaRUISTMH: 

office now alKilislu-id, ll8w. 
powers of, 118- 

Eevooation ; of Ucenoe, 382 — 384. 

Right: 

absolute, at* least tiomiiial damafrorj rocovorablo for violation 
of, 186. 

assertion of, distiiiffuisUed from sclf^defonoo, 176* 
exercise of, not cause of action, 149. 

whether made wrongful by irmlice iu Fact, 157, 168, 

. licenoo distinguislud. from, 530. 
writ of, 12 18. 

Risk: voluntary taking of, 101, 144 s:, 147, 102—170, 179. 
Roman Law : 

concurrent breach of contract with delict in, 550. 
contributory negUgfence in, 692. 
death of party, etfect of, on rights of action, 61 
distinction betweem right to jjorflonal security and right of 
property, 193. 

inevitable accident, man not liable for, 138, 139 7»;. 
leffis acHonf*B in, compared with common law forms of 
action, 536, 
uoxaL actions of, 138. 
obligations, ddicto, 15. 
possession, 348, 376 t, 375 u, 
thtory of culfa^ 538 y. 

ROMAN-LuTftii L\w: rule in Hylands v. HUtcher consistent wifcli,. 
492 h. 

Running-down Oase.«!, 145, 193, 

Rylands v. Feetoukr; , ‘ 

American opinion as to, 492 A, 506 i!. 
consistent with Roman-Dutch Law, 492 A. 
rule in, 499 sqq. . . , , 

appliesTC between parties having no interest in soil, 

. 49L‘' ■ ' ' '■ 
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SCAKDAIXAl ]VIagnatum, 238 

SCHOOLM" ASTER: authority of, over pupil, 128. 

Hojenter: doctrine of, as to damage by animals, 503. 

Scotland (law of): 

apAiiulatxo viciniy 158. 

“ ancient lights, doctrine of, not recognized in, 420 o. 
compensation for damage by death, 66 a?, 70. 

“common employment,” theory of forced upon, 101. 
trespass by parachute, 37 L 

;Seamen: not within Ejnployers’ Liability Act, 587 s. 

.Seduction: 

actions for, 230 sqq, 
damages for, 190, 232. 

exemplary, generally encouraged by the Court, 
190; 191, 232. 

what is service for this purpose, 231 sqq. 

; Self-Defence: 

against wrongful assault, 218. 

assertion of disputed right distinguished from, 175. 
damages, nominal, where injury occa8ione4 by, 185. 
injuries to third person resulting Jrom, 32, 176. 
right of, 172, 173. 

:Self-Help, 182. And se^ Abatement, Distress, Bbcaption. 

. Separate Property : 

costs and damages payable out of, 57. ' 
damages recovered for personal injury are, 57. 
trespasser on, 58. 

whether husband can he indemnified from, 58. 

.^Servant: 

acts of, outside his authority, 93 — 96. 
arrest of supposed offender by, 92, 93. 
beating, 227, 228. 

constructive service, early law of, 234. 
conversion by, in master’s interest, 361, 362, 386. 

Crow^, liability of, for acts of, 85. 
custody or possession of, 347 h. 
departure from master’s business, 87. 
enticing away, 229. 
iraud of, 96. 

■ 45 ( 2 ) 
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Be^vant — coniinmd . 

injitries to, by fellow-f<ei*vattt», 99, 
injury to, when master int-e.rfore», 106. 
intimidation of, 234., 285. 
may oliango maator ^>vo tmtporej 83. 

.menace to, 284, 235. 

mistako or <‘X(*eas of authority iiy, 90. 

ncgligouoo of, in condu(*t of mastor's businoBH, 86. 

inlot is not, 84. 

seduction of, 230 sqq. 

service, what ia course of, 85. 

who is, 80. 

wilful wrongs of, for jnaster\s purposes, 94. 

And see Mastee and Seuvant. 


Sbevice: 

of young child, 233. 

proved or presumed in actum for acKluotion, 230 sqq, 

Sbwaoe; carried on neigbbour^N latid by flof>d“Wator, whotlxor a 
nuisance, 498 

Sheep; trespassing, infootion of neighbour's shoep i)y, 500 r. 


Sheriff; 

immunity or liability of, 121, 122. 

power and duty of, to break door, in exeemtiou of pro- 
cess, 394, 

remaining unduly long in poasesaion, 401. 


Ship: 

authority of master, 129. 

cargo, duty of owner as to safety of, 520. 

contnbutory negligence of, 464, 479. 

damage, division of, rule of Admiralty as to, 479. 

new rule under Maritime Conventions- 
Act, 1911.. .480. 

liability of owner as carrier, 540 o. 

for acts of master, 83, 84. 
for acta of pilot, excluded by statute, 84. 
how affected by neglect of statutory re- 
gulations, 198. 

shipowner’s rights to refuse services of particular tug, 156,. 
157. 

wharfinger’s duty as to condition, of bed of river adjaecnk 
to wharf, 526. 

wreck, sunken, duty of owner to warn other vessels, 520y 
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Shooting: 

across another’s land, whether a trespass, 352. 
liability for accident in, 14-4. 

Skill: requirement of, in particular undertakings. 27, 450, 538 e. 
Slander: 

actionable, when, 239. 

though no damage sustained, 188. 
damages in action for, 188. 
disparagement in office or business, 245. 
distinguished from libel, 237. 
imputation of crime, 243. 

of contagious disease, 245. 
indirect damage in business, 247. 
injunction to restrain, 194, 195. 

Slander of Women Act, 1891... 244. 
special damage, 240. 

temporal loss necessary to special damage, 242. 

And see DEFAJkiATiON. 

Slander of Title, 152, 310. 

absence of good faith necessary for liability, 310- 
nature of damage required to support action of, 310. 
relation of, to ordinary defamation, 310. 

Sovereign: foreign, cannot be sued in England for political acta, 
116, 117. 

Sovereignty; acts of, how far examinable. 116, 117. 

Speciat. Damage: 

in law of slander, 240, 241. 
involves definite temporal loss, 242. 

Sport; hurt received in lawful, 160 — 163, 217, 218. 

Spring Guns: 

autliorities on injuries by. 165. 
threat of, useless, 403 i. 

Staircase: 

when not dangerous, 451, 459. 

of flat, liability of owner for safe condition of, 518. 

Stand: safety of, guaranteed by cwntractor, 519. 

State; acts of , 112 — ^117. 



Stattjtr: 

actioiiaMo must bo within misoJiicf aimed at by, 108* 

act^ aut]»om('<l by, 181, 182, 

<*aiition rtKiniwI in oxort*l«o of powers <'onferred ]>y, 133. 

• <n’eato(l by, broaoli of, 2t5j» 2<>, 191>. 

remedy inul(‘r, when ('xolnsivc, 2<», 197. 

Stock KxriiAXOi-;: refUHuf to vo-okvt numiber, I2(i a, V27 fL 

t5THAN{)[icw: ha« no causo of iW‘.tioTi on broacdi of contract, 558. 

SusTDAY: statutes for the o1:Hwrvanco of, in United States, 179. 

SimoKOx: action against, for miafoasaneo, 538 c. 


Tei.kokaph: 

conflict betwwn Knglish and American anthoritacs as to 
rights of receiver of message, 559 
sending defamatory matter by, 249, 277. 

. Tetsants: 

intimidation of, 284, 235. 
in common, trespass between, 371. 

of flat, not liable to another tenant for damage resulting 
from breac'h of agreement with landlord to repair, 518 a. 

Tenteppen'r Aoi' (Lma>): how far now operative, 305. 

Theatbk: 

ejection of ticket-holder from, 383. 

hissing in, lawful in absenco of malice, -323. 

lessee, liability of, for conduct of performance, 518. 

Thitid Person: 

intervention of, no excuse for nogligenoe, 48 p, 
injuries I'esulting to, from self-defonoe, 32, 176. 

title of, justiflcatlon nndor, 372, 373. 

.malicious prosecution of action in name of, 321. 
wrongful act of, injury resulting from, 475 g. 

Timber: waste by cutting, 358. 

Time-Tabj-k: railway, etfect of statement in, 299. 

Tout: 

eases of, whether contract or no contract between, same 
pariaea, 545. 

caute of action in, co-existang with contract, 549. 

• .cl^sificatioii of, ’6,. IS./'". , j' - 



Tort — oonimited. 

comiuoa-law term exclusively, 5. 
coats in actions founded oil, 402. 
criminal offence distinguished from. 4. 
distinguished from breach of contract, 2. 

domestic duties, 3. 
duty not to do unlawful harm, 20. 
infant, liability for, 55, 56. 
law of, in three main heads, 21. 
nature of, in general, 1, 8. 
relation of, to contract, 534 sqq. 

to moral wrong, 11. 
rights of action in, not assignable, 73. 
statutory divisions of actions founded on contract or, 577, 
578. 

waiver of, for purpose of suing in contract, 547. 
wrongs whidx are not, 5. 

Traction Engine; on highway, 505^ 506. 

Trade: offensive, not justified by innocent or necessary character, 
414, 415. 

Trade Dispute: what is, 330 

Trade Disputes Act, 1906... 98, 330, 333, 340. 
text of Act, 579. 

Trade Marks: protection of, 313, 314. 

Trade Name: protection of, 313, 314. 

Trade Union: 

actions against, for procuring breach of contract, before 
Trade Disputes Act, 331 — 333. 
damages against, in quasi-corporate capacity, cannot be 
given since Trade Disputes Act, 333, 334. 
intimidation by, 236, 334 sqq, 
not now liable for wrongs of servants, 98. 

existence of trade dispute not material to liability ^ 98. 

Trap: 

dangers in nature of, 516, 522, 528 — 530, 533 y. 
set by railway company, 550. 

Tree: 

accidentally falling on to highway, 493?. 

projecting, over or into neighbour’s land, 353, 410, 425, 495. 

right to out overhanging branches, 425. 

*• quc&ye as to notice, 425. 

. iiyew, neighbour’s cattle poisoned by, 495, 



Tjikspass: 

nb hiiflo^ 399 . 

ifb hiiHo cjnniot aris<* tVimi luisl'oiisanoe, 399, 400, 
above or niKlor j^roiind, 3t51, 352. 
actual (bnnajj^(‘ not nuttorial in, 186; 

.a^^ravaf-wl , 1 90 — 1 92 . 
aircraft, by, 351 — 353, 
bailee, by, 362. 
balloon, by, 351 — 353. 

ca'^e, or, vvlietbcr antion ft»r soduetinn in, 228 /, 229 L 
cattle, by, 353, 488, 500, 501. 
continning, 392. 

continuing, restrainablo by injnnefion, 404. 

eotits in action for, 402. . 

damage not necessary to consftitute, 350. 

damages in actions for, 185, 190, 191. 

felony, merged in, 201. 

fishery, to, 380, 

foreign land, to, not actionable, 205, 206. 

fowl, by, 500 u. 

fox-bnnting, in, 399. 

goods, to, how committed, 353, 354, 

inevitable accident excuses, 136. 

intention not material in, 9, 11. 

invasion of property, however slight, is, 9. 

justification of, 381 — 402. 

iu»tifi(*ation on ground of national defence, 123, 171, 

justification, special, when, proper, 146. 

land or goods, to, 350, 853. 

liability for consequences of, 37. 

lunatic, liability of, 54. 

nee^ity as excuse for, 171, 397 — 399. 

nuisance, distinguished from, 405 $qq, 

owner entitled to imn»ediate poseeasion may sue for, 376. 

penal action originally, 577. 

possession derived through trespasser, 378. 

rationalized versio-n of law of, 14. 

relation of, to conversion, 348. 

to larceny, 347, 853, 364, 393. 
shooting, across another’s land, whether a, 352. 
spring guns, threat of against trespasser useless, 417 L 
tenants in common, between, 371. 
theory of, 142. 

tree, encroachment by branches or roots of, not a, 353. 
wa,iver of, 356. 
wanton, 190. 

wife, taking away of, &o., 227. 

■wrw^. . A-P 1 0 7 ' ‘ . i. 



TnKsrASSKE: 

effect of delivery by, 373. 
not qualified to sue, 177. 

Tiiovi'Ji?.: action of, 13, 346. 

proi)orty transferred by satisfied judgment in, 363. 
special action in some cases where trover does not lie, 369. 

TitUTir: as justification, 261. 

Unfair Competition: 

American law of, 316. 
development of law of, 314, 315. 

“ passing off,’^ action for, digtinctipii between, and action for 
deceit, 315 s. 
underselling is not, 316. 

no action maintainable for, 152. 
what is, 152. 

Unithj) States, Law in. See American Law, 

IJNiVKRSiTy: quasi -judicial powers of, 125. 

Unlawfui- Agreement: cause of action connected with, 179, 180. 
“Unlawfully”: judicial use of, 330. 

User: presumption drawn from, 357. 


VkuiC!LE: safety of, how far guaranteed by builder, 621. 
Vendor: liability of, for nuisance, 437, 

Venue: old law of, 205, 206. 

Viceroy: local actions against, 115. 

Vi et Arm IS: what trespass is, 161. 

Volenti non fit iniuria. See Maxims. 

VoLUNTxUlY TAKING OP RiSK:. 

hy servant, in coui-so of employment, 100, 101, 167 sqq- 
• continuing work under risk which is incident to work itself 
is, 168. 

distinction between inevitable accident oases and, 168. 
distinction where no negligence, 169. 
in sport, 163, 164. 

question whether plaintiff took the risk is usually question 
of fact, 168. 

relation of employer's negligence to, 169. 



Vc»Li,jN’rMK.ti: 

in as rtsj^ards masUsr hi miiuo posifciou as servant, 

im. 

liability fur aots of, 82. 


VVaii: 

ontry on lan<l by military autboritius in time of, 171. 

oxociitivo arlw in fcimo of, .128, 171, 

statu of, (iroalotl by aUiicka of liostilo airuraft, 121. 

W AniiANTV ; 

Gx^rcsfi, on sale, formerly sued on iu tort, 291. 

implied, of ageut’a authority, 518. 

obligation of, on sale for sx)ucilio purx>oso, 521 u. 

Waste: 

what is, 355. 

Amoriuan law as to, 357. 
oipiitablo, 358 d'. 

landlord and loiiant, as butw<‘Gu, 859. 
rcaonsablo usor of tenemont is wot, 857. 
relation tt) convorsion, 355. 
rciuodics for, 359. 
timber, by uutUng, &.o,, 358. 

Watee: 

esoapo of, from canal, 198. 

rosxjoiiiiibility of x>crHous artiliidally <!oI.locUng, 189. 

cxcHJX)t where storage*, is a duty, 498. 
under land, rights of using, 153. 

Wav: limited rights of, 897 it. 

WnAEFiNaEJB: duties of, as regards river bed in his possession, 520. *, 

WiKE: trespass for taking away, 227. 

And SCO Mabiiikd Woman. 

Windows: alteration in, does no-t destroy olaun to light, 422. 
Witness: immunity of wo-rds sx)okon by, 25<i. 

Women: imputations of uuohas-tity against, 241. ‘ 

WoEDS: 

alleged dofamatoiy construotion of, 252. 
cannot be assault, 217. 
repetition of, 260, 251, 256. 

Workman: 

who ia, within Employers’ Inability Act, 1880... 587 «. 

Trade Eiaputes Aot, 1906... 830 a. 



Workmen’s Coaipensation Acts, 1897 and 1906.?,99, 107, 108, 
475 q, 588. 

Wreck: sunken, duty of owner to warn other vessels, 520. 

Writ: 

of account, 12^. 

of assize, 13. 

of covenant, 12 A, 13. 

of debt, 12 h. 

of deceit, 12/. 

of detinue, 12, 14. 

of entry, 13. 

of right, 12 13- 

of trespass, 12 1. 

of trespass on the case, 12. 

Wrong-doers: 

contrilfution between, 199. 
do not forfeit rights of action, 177. 
joint and several liability of joint, 198. 

“Wrongfully'': judicial use of, 330. 

Wrongs: 

to the person, 6. 

to property, 7. 

to person and property, 7. 

See Tort. 


THE END. 



